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FIRST    DISTRICT 


In  the  Matter  of  the  Hearing  upon  the  ilotion  of  the  Commig- 
sion  on  the  Question  of  Improvement  in  the  Service  of  the 
Xew  York  Railways  Compaxv  on  the  Eighty-sixth  Street 
Crosstown  Line. 

Case  Xo.  1044. 

(Public  Service  Commission,  First  District,  May  2,  1013.) 

"  Switching-back  "  and  "  short-line  "  operation  of  cars  —  street  surface  rail- 
road—  conditions  as  remedied  held  not  to  warrant  the  making  of  an 
order. 

Franchises  and  privileges  —  obligations  of  carrier  —  street  surface  railroad  — 
failure  to  operate  all  cars  over  entire  route. 

Service  —  street  surface  railroad  —  adequacy  of  "  rush-hour  "  service  —  com- 
plaints deemed  satisfied. 

After  the  commission  had  ordered  a  hearing  upon  complaints  that  the 
eastbound  service  at  "  rush  hours  "  on  the  Eighty- sixth  Street  Crosstown 
line  was  inadequate  because  of  the  "  short-lining  '*  at  Second  avenue  of 
cars  which  should  have  been  operated  through  to  the  East  River,  the 
Xew  York  Railways  Company  readjusted  its  service  so  that  sixty  per 
cent  if  the  cars  ran  through  to  the  ferry.  Thereafter  it  appeared  that 
the  service  east  of  Second  avenue  was  such  as  to  afford  a  seat  for  every 
passenger  according  to  the  rule  adopted  by  the  Commission;  about  one 
per  cent  of  passengers  were  transferred  from  "  short-line  "  to  "  through  '* 
cars ;  such  passengers  were  given  transfers  good  on  the  "  through  '*  cars ; 
the  complainants  described  the  readjusted  service  as  ''perfectly  grand"; 
and  the  carrier  agreed  that  it  would  not  change  the  proportion  of  cars 
going  "  through "  to  those  "  short-lined,"  without  the  Approval  of  the 
commission,  //e/rf, —  that,  in  view  of  the  fact  that  the  complaints  seem 
to  have  been  substantially  satisfied  and  the  company  has  agreed  to  con- 
tinue the  present  service,  the  proceeding  should  be  discontinued. 

The  complainants  urged  that,  under  its  franchise,  the  Xew  York  Rail- 
ways Company  was  obligated  to  operate  all  cars  on  the  line  through  from 
one  end  of  the  line  to  the  other,  and  to  charge  only  a  single  fare  of  five 
cents  for  transportation  over  said  entire  line.  //eW, —  that,  in  view  of 
the  fact  that  the  carrier  has  now  readjusted  its  service  so  that  the  same 
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appears  adequate  and  satisfies  the  complainants,  it  is  not  necessary  now 
to  pass  upon  the  question  of  franchise  obligations. 

Under  all  of  the  circumstances  stated,  the  service  which  the  New  York 
Railways  Company  has  put  in  force  on  its  Eighty-sixth  Street  Crosstown 
line  since  this  proceeding  was  instituted,  appears  to  be  adequate,  and  the 
proceeding  will  be  discontinued. 

The  complaints  related  to  the  inadequacy  of  service  on  the 
Eighty-sixth  Street  Crosstown  surface  line  of  the  New  York  Rail- 
ways Company,  and  the  practice  of  "  short-lining  "  and  turning 
back  east-bound  cars  at  Second  avenue. 

The  proceeding  was  discontinued,  upon  the  ground  that  the 
complaints  were  substantially  satisfied  while  the  hearings  were  in 
progress  before  the  commission. 

The  order  entered,  on  May  2,  1913,  in  pursuance  of  the  opinion 
on  that  date  and  adopted,  provided,  in  part,  as  follows: 

A  hearing  having  been  had  by  and  before  the  Commission  in  the  above- 
entitled  matter,  •  ♦  ♦  and  testimony  having  been  taken  upon  said  hear- 
ing; and  it  having  been  made  to  appear  by  the  proceedings  on  said  hearing 
that  said  company  operated  on  said  Eiglity-sixth  Street  Crosstown  line  two 
lines  of  cars,  namely,  (1)  a  through  line,  which  it  operated  from  one  end 
of  the  line  to  the  other,  and  (2)  a  short  line,  which  it  operated  only  between 
the  western  terminus  of  the  road  on  the  west  and  Second  avenue  on  the  east, 
turning  the  cars  back  at  Second  avenue;  that  the  percentage  of  cars  operated 
through  from  one  end  of  the  line  to  the  other  was  insuflficient  to  accommodate 
the  traffic  east  of  Second  avenue;  and  that,  if  a  passenger  by  mistake  boarded 
an  eastbound  short-line  car  he  was  required  to  pay  a  second  fare  at  Second 
avenue  in  order  to  continue  his  journey  on  a  through  car;  and,  the  question 
having  been  raised  on  said  hearing  whether  said  company,  under  its  franchise, 
is  not  obliged  to  operate  all  cars  on  the  line  through  from  one  end  of  the- 
line  to  the  other,  and  to  charge  only  a  single  fare  of  five  cents  for  transporta- 
tion over  said  entire  line;  and  said  company  having,  during  the  progress  of 
said  hearing,  increased  very  materially  the  percentage  of  cars  operated  through 
from  one  end  of  the  line  to  the  other  to  such  an  extent  that  it  appears  that  the 
service  afforded  on  that  part  of  the  line  east  of  Second  avenue  is  now  ade- 
quate; and  said  company  having,  during  the  progress  of  the  hearing,  ceased 
to  demand,  exact  and  collect  a  second  fare  at  Second  avenue  from  passengers 
transferring  at  that  point  from  short-line  cars  to  through  cars;  and,  the  com- 
mission being  of  the  opinion  that,  in  view  of  the  increased  through  service 
provided,  which  now  seems  to  be  entirely  adequate,  and,  in  view  of  the  fact 
that  the  company  1ms  ceased  to  demand,  exact  and  collect  said  second  fare, 
the  proceeding  should  now  be  discontinued. 

Xow,  therefore,  it  is 
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Ordered,  that  the  above-entitled  proceeding  be,  and  the  same  hereby  is, 
discontinued.    It  is 

Further  Ordered,  that,  in  adopting  this  order  the  commission  does  not  pass 
upon  the  question  whether  said  company  is  required  by  its  franchise  to  operate 
all  cars  on  the  line  through  from  one  end  of  the  line  to  the  other. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

■  > 

Harry  M.  Chamberlain,  for  the  commission. 

Edward  V.  Gilmore,  alderman,  representing  the  Twenty-second 
Aldermanic  District. 

Edward  Weil,  Member  of  Assembly,  representing  the  Twenty- 
second  Assembly  District. 

Henry  Bloch,  for  the  House  and  Real  Estate  Owners'  Associa- 
tion of  the  Ninth  and  Twelfth  Wards. 

Edward  T.  SchaiF,  for  property  owners  in  the  vicinity. 

Robert  M.  Frank,  for  the  Business  Men's  Association  of  Tork- 
ville. 

James  L.  Quackenbush,  for  the  Xew  York  Railways  Company. 

EusTis,  Commissioner. —  This  matter  was  taken  up  by  the 
commission  on  account  of  various  complaints  that  the  service  on 
the  Eighty-sixth  Street  Crosstown  line  was  not  adequate,  and, 
further,  that  a  number  of  the  cars  on  this  line  were  short-lined  at 
Second  avenue  and  turned  back,  and  any  passenger  wishing  to  go 
further  east  that  happened  to  ride  on  one  of  these  short-lined  cars 
was  compelled  to  pay  a  second  fare  to  reach  his  destination. 

Hearings  were  had  on  March  3,  March  11  and  April  1,  1913. 
Honorable  Edward  V.  Qilmore,  alderman,  representing  the 
twenty-second  aldermanic  district;  Honorable  Edward  Weil,  As- 
semblyman, representing  twenty-second  assembly  district;  Henry 
Blochy  Esq.,  representing  the  House  and  Real  Estate  Owners'  As- 
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sociation  of  the  Ninth  and  Twelfth  Wards,  and  Edward  T.  Schaff, 
Esq.,  representing  a  number  of  property  owners  in  the  district, 
appeared  as  witnesses  against  the  company.  Testimony  of  in- 
spectors in  the  employ  of  the  commission  waa  also  received.  The 
examination  of  the  witnesses  produced  at  the  hearings  proved  that, 
prior  to  the  institution  of  this  proceeding,  between  forty-five  and 
fifty  per  cent  of  the  cars  operated  on  the  Eighty-sixth  Street 
Crosstown  line  ran  through  to  the  ferry  at  the  eastern  terminus 
of  the  line  during  the  rush  hours,  morning  and  night,  and  that  at 
that  time  observations  of  the  condition  of  the  loading  east  of 
Second  avenue  showed  that  there  were  overloads,  so  that  the  ser- 
vice was  not  adequate. 

On  the  hearings  the  question  arose  whether  said  company,  under 
its  franchise,  is  not  obliged  to  operate  all  cars  on  the  line  through 
from  one  end  of  the  line  to  the  other,  and  to  charge  only  a  single 
fare  of  five  cents  for  transportation  over  said  entire  line. 

During  the  hearings  a  change  was  made  by  the  company  in  the 
operation  of  cars  on  the  line  so  that  more  cars  were  run  through, 
so  that  at  the  last  hearing  the  service  had  been  readjusted  for  the 
rush-hour  period  and  sixty  per  cent  of  the  cars  ran  through  to  the 
ferry  and  forty  per  cent  were  short-lined  at  Second  avenue.  A 
re-examination  of  the  condition  of  the  travel  after  this  change  in 
service  had  been  made  showed  that  the  service  east  of  Second  ave- 
nue was  adequate  —  that  is,  there  was  a  seat  for  every  passenger 
according  to  the  rule  adopted  by  the  commission  —  and  that  a  very 
small  percentage  of  passengers  were  transferred  from  short-line 
cars  to  through  cars  (about  one  per  cent),  and  also  that,  at  the 
instruction  of  the  sitting  commissioner,  the  company  had  placed, 
an  inspector  at  Second  avenue  to  see  that  all  passengers  on  the 
short-line  cars  that  desired  to  go  through  to  the  ferry,  or  to  any 
other  point  east  of  Second  avenue,  were  transferred  to  a  through 
car  without  the  payment  of  an  additional  fare.  Alderman  Gil- 
more,  who  attended  all  the  hearings,  expressed  himself  as  being 
well  satisfied  with  the  improvement  that  had  been  made  in  the 
service,  although  he  said  that  his  intention  when  he  filed  his  com- 
plaint was  to  compel  the  company  to  run  all  cars  through  to  the 
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ferry.  At  the  close  of  the  last  hearing  Mr.  Gilmore  said :  "  This 
service  ^Ir.  Keegaii  has  given  us  the  last  two  weeks,  I  tell  you,  is 
perfectly  grand." 

During  the  rush  hours  the  cars  are  run  on  a  very  short  head- 
way (about  a  minute  and  a  half),  and  the  ferry  cars  are  plainly 
marked,  as  are  also  the  cars  that  turn  back  at  i^econd  avenue,  so 
that  it  is  easy  for  the  passengers  to  determine  which  cars  to  take. 
It  would  seem  unjust  to  compel  the  company  to  run  all  cars 
through  if  such  operation  would  necessitate  the  carrying  of  a 
great  many  empty  seats  east  of  Second  avenue.  No  complaint 
was  made  of  the  service  during  the  middle  of  the  day,  the  com- 
plaints made  applying  only  to  the  rush-hour  service. 

At  the  close  of  the  hearing  it  was  understood  that  the  company 
would  continue  the  present  service  —  that  is,  that  the  proportion 
of  cars  going  through  to  those  short-lined  would  not  be  changed 
without  the  approval  of  the  commission. 

In  view  of  the  fact  that  the  service  now  afforded  appears  to  bo 
adequate,  I  do  not  regard  it  as  necessary  now  to  pass  upon  the 
question  whether  the  company's  franchise  requires  that  all  cars  be 
operated  through  from  one  end  of  the  line  to  the  other. 

In  view  of  the  fact  that  the  complaints  seem  to  have  been  sub- 
stantially satisfied,  and  that  the  company  has  agreed  to  continue 
the  present  service,  I  recommend  that  the  proceeding  be  discon- 
tinued. 


In  the  Matter  of  the  Complaint  of  A.  Herrmann  and  Upwards 
of  One  Hundred  Others  against  The  Newtown  Gas  Com- 
pany, Defendant. 

Case  No.  1610. 

(Public  Service  Commission,  First  District,  May  2,  1913.) 

Rates  and  charges  —  gas  corporations  —  agreement  to  reduce  rate  for  one 
year  —  reduction  to  ninety-five  cents  per  i,ooo  cubic  feet  —  proceeding 
discontinued. 

In  the  course  of  hearings  before  the  commission  as  to  the  maximum 
rate  which  the  Newtown  Gas  Company  might  charge  for  gas  in  the  Second 
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ward  of  the  borough  of  Queens,  an  agreement  was  reached  between  the 
complainants  and  the  defendant  corporation,  whereby  the  rate  charged 
would  be,  from  May  1,  1913,  to  May  1,  1914,  reduced  from  one  dollar  to 
ninety-five  cents  per  1,000  cubic  feet,  without  prejudice  to  their  rights 
after  May  1,  1914.  Held, —  that  the  pending  proceeding  should  be  dis- 
continued. 

The  complainants  sought  to  secure  a  reduction  in  the  price 
charged  by  the  Newtown  Gas  Company  for  gas  in  the  Second 
ward  of  the  borough  of  Queens. 

The  rate  charged  to  private  consumers  at  the  time  the  complaint 
was  filed  was  one  dollar  per  1,000  cubic  feet  of  gas. 

In  the  course  of  the  hearings  before  Commissioner  Maltbie,  an 
agreement  was  reached  between  the  complainants  and  the  defend- 
ant corporation  whereby  the  maximum  price  charged  for  gas  in 
the  Second  ward  from  May  1,  1913,  to  May  1,  1914,  will  be 
ninety-five  cents  per  1,000  cubic  feet,  without  prejudice  to  the 
rights  of  the  parties  after  May  1,  1914.  On  this  basis,  the  pro- 
ceeding was  discontinued. 

Henry  H.  Whitman,  for  the  commission. 

George  J.  Rhodius  and  William  MoUer,  for  the  complainants 
and  various  organizations. 

C.  Marsden  and  John  F.  DeLorme,  for  the  Elmhurst  Tax- 
payers' Association. 

Daniel  M.  Ebert,  for  the  Ridgewood  Heights  Improvement 
Association. 

William  A.  Mantell,  for  the  Allied  Civic  Associations  of 
Greater  Kidgewood  and  the  Eastern  District. 

H.  B.  Lentz,  for  the  Ridgewood  Park  Board  of  Trade. 

Mrs.  C.  Marsden,  for  the  Women's  Civic  Club  of  Elmhurst. 
Peter  J.  Bradv,  for  the  William  Leitz  Democratic  Association, 
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John  Brunjes,  for  the  Evergreen  Board  of  Trade. 

Alfred  C.  Benninger,  Member  of  Assembly,  representing  the 
Third  Assembly  District  of  the  borough  of  Queens. 


Otto  C.  Gelbke,  alderman,  representing  the  Sixty-seventh  Alder- 
uianic  District. 

Andrew  Goetz,  for  the  Andrew  Goetz  Democratic  Association. 

John  H.  Gerold  and  Fred  Smith,  for  the  Ridgewood  Demo- 
cratic Club  and  the  JeflFerson  Democratic  Club. 

Thomas  Kohiweiss,  for  the  Independence  League. 

Maurice  E.  Connolly,  President  of  the  Borough  of  Queens,  for 
the  complainants. 

Bernard  A.  Ruoff,  Albert  S.  Schwartz,  Paul  Stier,  and  Alfred 
Denton,  consumers  of  gas,  in  person. 

Dykman,  Oeland  &  Kuhn,  by  William  N.  Dykman  and  Ran- 
dolph Catlin,  for  the  defendant  the  Newtown  Gas  Company. 

No  opinion  was  adopted  or  filed  in  the  proceeding,  but  the 
order  of  May  2,  1913,  was  entered  upon  the  consent  of  the  com- 
plainants and  the  defendant  corporation. 

This  order  was,  in  full,  as  follows : 

a.  Herrmann  and  upwards  of  one  hundred  others,  customers  or  purchasers 
of  gas  of  the  Newtown  Gas  Company  in  the  second  ward  of  the  borough  of 
Queens,  having  duly  filed  their  complaint  praying  that  the  commission  fix  by 
order  the  maximum  price  of  gas  to  be  charged  by  said  company  in  said  second 
ward  of  the  borough  of  Queens;  and  said  company  having  duly  served  its 
answer  denying  the  material  allegations  of  said  complaint;  and  an  order  direct- 
ing a  hearing  having  been  made  on  January  7,  1913;  and  hearings  having  been 
had  before  Commissioner  Maltbie  on  January  28,  February  11,  February  21, 
March  3,  April  16  and  April  25,  1913,  Mr.  George  J.  Rhodius  and  Mr.  WiUiam 
Moller  appearing  as  counsel  for  the  complainants  and  the  Allied  Civic  Associa- 
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tions  of  Greater  Ridge  wood  and  the  Eastern  District,  Ridgewood  Park  Board  of 
Trade,  Ridgewood  Heights  Improvement  Association,  Ridgewood  Improvement 
Association,  Myrtle  Avenue  Improvement  Association,  Evergreen  Board  of 
Trade,  Brooklyn  Property  Owners,  Glendale  Taxpayers*  Association,  St.  James's 
Taxpayers*  Association;  Ridgewood  Democratic  Club,  German- American  Demo- 
cratic Club,  Unity  Democratic  Club,  Twenty-fourth  Election  District  Demo- 
cratic Club,  Andrew  Goetz  Regular  Democratic  Association,  Metropolitan  Ave- 
nue Democratic  Association,  William  Leitz  Democratic  Association,  East  Wil- 
liamsburg Democratic  Association  and  Middle  Taxpayers*  Association,  and 
Mr.  11.  B.  Lentz,  Chairman  of  the  Ridgewood  Park  Board  of  Trade,  Mr.  Wil- 
liam A.  Mantell,  secretary  of  the  Allied  Civic  Associations  of  Greater  Ridgt- 
wood  and  the  Eastern  District,  Mr.  Peter  J.  Brady,  representing  William 
Leitz  Democratic  Association,  Mr.  John  Brunjes,  representing  Evergreen  Board 
of  Trade,  Mr.  C.  Marsden,  president  of  Elmhurst  Taxpayers'  Association,  Mrs. 
C.  Marsden,  representing  Women's  Civic  Club  of  Elmhurst,  Mr.  Daninl  M. 
Kbert,  president  of  Ridgewood  Heights  Improvement  Association;  Hon  Maurice 
E.  Connolly,  President  of  the  borough  of  Queens;  Hon.  Alfred  C.  Benninger, 
Assemblyman,  Third  Assembly  District  of  the  borough  of  Queens;  Mr.  Bernard 
RuoflF,  Mr.  Andrew  Goetz,  representing  Andrew  Goetz  Democratic  Association; 
Mr.  Otto  C.  Gelbke,  representing  Sixty-seventh  Aldermanic  District;  Mr.  Albert 
S.  Schwartz  and  Mr.  Paul  Stier,  also  appearing,  and  Mr.  William  N.  Dykman 
appearing  as  counsel  for  said  Newtown  Gas  Company;  and  while  said  hearing 
was  pending  an  adjustment  having  been  reached  whereby  the  maximum  price 
to  be  charged  by  the  Xewtown  Gas  Company  for  gas  in  the  second  ward  of  the 
borough  of  Queens  for  a  period  of  one  year  from  May  1,  1913,  to  May  1,  1914, 
will  be  ninety-five  cents  per  1,000  cubic  feet;  and  the  complaiaants  and  the 
company  by  counsel  having  accepted  such  maximum  price  without  prejudice 
to  their  rights  after  May  1,  1914,  it  is 

Ordered,  that  the  above-entitled  proceeding  be  and  the  same  hereby  is  dis- 
continued, but  without  prejudice  to  the  rights  of  the  complainants  and  the 
company  after  May  1,  1914,  such  rights  to  be  and  remain  after  that  date  as 
if  this  proceeding  had  not  been  instituted. 
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In  the  Matter  of  the  CoinpIrJnt  of  the  E.  W.  Bliss  Company 
against  The  Jay  Street  Connecting  Railroad,  Defendant. 

Case  Xo.  1599. 

(Public  Service  Commission,  First  District,  May  13,  1913.) 

Tracks  and  trackage  —  railroad  corporation  —  completion  of  lines  to  termini 
specified  in  charter  and  franchise  —  construction  of  tracks  and  operation  of 
line  required. 

Service  —  railroad  corporation  —  fulfillment  of  franchise  obligations  —  tender 
of  performance  to  shipper  most  concerned  —  effect  of  refusaL 

Service —  railroad  corporation  —  refusal  to  complete  and  operate  over  its  fran- 
chise route  and  serve  more  than  one  favored  shipper  a  "  violation  of  law." 

Practice  and  procedure  before  commission  —  proceedings  upon  complaint  as  to 
violation  of  law  and  franchise  —  powers  of  commission  luder  Public  Serv- 
ice Commissions  Law,  §  48. 

Powers  of  the  commission  —  proceedings  upon  complaint  and  answer  —  "  viola- 
tion of  law"  and  ''violation  of  franchise  or  charter"  —  power  to  make 
an  order  —  Public  Service  Commissions  Law,  §  48,  construed. 

Powers  of  the  commission  —  railroad  corporations  —  requiring  work  to  be 
done  for  which  franchises  or  consents  must  first  be  obtained. 

Powers  of  the  commission  —  prevention  of  violation  of  franchise  and  charter  — 
railroad  corporation  —  alternative  action  by  commission  —  writ  of  man- 
damus from  court  or  order  by  commission  —  Public  Service  Commissions 
Law,  §§  48f  Sh  construed. 

Franchises  and  privileges  —  railroad  —  "  permissive  "  v.  "  mandatory  "  form  — 
failure  of  carrier  to  complete  and  operate  over  entire  franchise  route. 

Orders  of  the  commission  —  form  and  provisions  —  completion  of  franchise 
route  —  suggestion  that  order  only  require  carrier  to  institute  condemna- 
tion proceedings. 

Under  all  of  the  circumstances  stated  in  the  opinion  adopted,  the  Jay 
Street  Connecting  Railroad  should  be  required  to  proceed  to  exercise  its 
entire  franchise,  by  extending  and  constructing  the  two  branches  of  its 
line  which  were  set  out  in  its  charter  and  franchise  as  extending  to  the 
complainant's  property,  and  by  operating  cars  thereon  to  the  termini  of 
the  said  branches  over  the  route,  and  in  the  manner,  described  in  its 
franchise. 

The  defendant  carrier  had  not  completed  and  placed  in  operation  cer- 
tain portions  of  its  lines  as  laid  out  in  its  charter  and  franchise.  The 
portions  not  completed  were  designed  especially  to  serve  the  complainant, 
a  manufacturing  corporation,  which  asked  to  have  the  lines  completed 
and  placed  in  full  operation.    The  defendant  claimed  that  it  had  "  ten- 
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dered  performance  of  its  franchise/'  and  that  the  complainant  had  refused 
it.  Held, —  Even  if  that  were  true,  it  would  be  no  defense,  for  a  railroad 
company  may  not,  in  that  manner,  satisfy  its  public  obligation  to  construct 
its  railroad  and  operate  the  same  to  the  termini  described  in  its  franchise. 
By  refusing  to  complete  its  line  over  the  route  specified  in  its  franchise 
and  charter,  and  place  the  same  in  full  operation,  and,  by  refusing  to 
perform  any  service  other  than  for  Arbuckle  Bros.,  a  manufacturing  cor- 
poration owned  and  controlled  by  the  same  interests  as  the  defendant 
carrier,  the  latter  is  violating  the  terms  and  conditions  of  its  franchise, 
and  is  violating  the  law. 

The  £.  W.  Bliss  Company,  a  manufacturing  company  and  large  shipper 
of  freight,  filed  a  complaint  with  the  commission  that  the  Jay  Street 
Connecting  Eailroad  had  refused  to  complete  its  line  and  furnish  service 
over  the  route  specified  in  its  franchise  and  charter.  This  was  treated 
by  the  commission  as  a  complaint  under  Public  Service  Commissions  Law, 
§  48,  and  a  copy  thereof  was  forwarded  to  the  defendant,  accompanied  by  an 
order  for  satisfaction  or  answer.  On  receipt  of  the  company's  answer, 
the  matter  was  regularly  brought  on  for  hearing  before  the  commission. 
At  the  close  of  the  hearing,  the  defendant  claimed  that  the  complaint 
was  made  under  either  Public  Service  Commissions  Law,  §§  49,  50,  or  51, 
and  that  none  of  these  sections  confers  upon  the  commission  the  power 
to  make  an  order  directing  the  completion  of  a  railroad.  Ileldy — that 
the  procedure  outlined  in  Public  Service  Commissions  Law,  §  48,  is 
precisely  the  procedure  that  has  been  followed  in  this  case,  and  the 
wording  of  that  section  is  so  clear  that  there  can  be  no  doubt  that  it 
was  intended  to  empower  the  commission  to  make  an  order  in  a  case  just 
like  the  present  one. 

The  question  was  raised  whether  the  failure  of  the  defendant  railroad 
corporation  to  complete  its  line  and  furnish  service  over  its  franchise 
route  constituted  *'  any  thing  or  act  done  or  omitted  to  be  done  •  ♦  ♦ 
in  violation,  or  claimed  to  be  in  violation,  of  any  provision  of  law  or  of 
the  terms  and  conditions  of  its  franchise  or  charter."  Held, —  that  the 
violations  of  law  upon  which  the  public  service  commission  may  act  are 
not  restricted  to  such  offenses  as  are  specifically  mentioned  in  the  written 
law;  and  the  failure  of  a  railroad  company  to  comply  with  the  require- 
ments of  its  franchise  and  charter  by  failing  and  refusing  to  complete  its 
road  and  place  the  same  in  full  operation,  is  a  violation  of  law. 

The  commission  frequently  makes  orders  requiring  railroad  corporations 
to  do  construction  work  where  it  is  necessary  for  the  companies  to  procure 
certain  rights,  by  consent  or  by  condemnation,  before  they  can  execute 
the  orders;  and  in  such  cases,  the  duty  is  cast  upon  the  companies  to 
procure  the  necessary  rights. 

The  complaint  was  that  the  defendant  railroad  corporation  had  failed 
and  refused  to  complete  and  furnish  service  over  the  route  specified  in  its 
franchise  and  charter.  Heldy — that,  as  the  failure  of  the  defendant  cor- 
poration to  comply  with  the  requirements  of  its  charter  and  franchise  was 
a  violation  of  law,  the  commission  has  its  election  whether  to  make  an 
order   under    Public    Service   Commissions   Law,    §   48,   or   to   apply   to 
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the  court  for  a  writ  of  mandamus  under  Public  Service  Commissions  Law, 
§67. 

The  defendant  railroad  corporation  contended  that  the  commission 
should  not  make  an  order  requiring  the  defendant  to  build  and  operate 
over  its  entire  franchise  route,  for  the  reason  that  the  franchise  of  the 
defendant  was  "  permissive  **  in  form  and  not  "  mandatory."  The  com- 
pany had  constructed  and  was  operating  over  a  portion  of  the  franchise 
route.  Held, —  that  the  point  raised  makes  no  difference,  for,  having 
accepted  the  franchise,  and  having  constructed  a  substantial  part  of  the 
line  described  in  the  franchise,  the  carrier  is  under  the  l^al  duty  of  com- 
pleting and  operating  its  entire  line,  and  the  construction  and  operation 
of  only  a  part  thereof  is  without  legal  sanction. 

The  complaint  was  that  the  defendant  carrier  had  not  constructed  and 
placed  in  operation  certain  portions  of  its  franchise  route  which  were 
designed  to  serve  the  complainant  manufacturing  corporation.  The  defend- 
ant replied  that  Arbuckle  Bros.,  also  a  manufacturing  corporation,  had 
built  the  walls  and  freight  elevators  of  one  of  its  buildings  so  as  to  block 
the  way  for  the  completion  of  the  lines  of  track  in  question.  Counsel  for 
the  carrier  contended  that,  if  any  order  were  to  be  made  against  the 
defendant,  it  should  require  only  that  the  carrier  proceed  against  Arbuckle 
Bros,  to  condemn  a  right  of  way  through  the  building,  or  bring  an  action 
to  enforce  specific  performance  of  the  contract  entered  into  between 
Arbuckle  Bros,  and  the  defendant,  whereby  the  former  agreed  to  permit 
the  latter  to  construct,  through  the  building,  the  tracks  in  question, 
among  others.  It  appeared:  (1)  That  this  contract  constituted  an  abso- 
lute grant  of  all  the  rights  needed  by  the  carrier;  (2)  that  it  wab  an 
executed  contract,  in  that  the  carrier  had  built  under  it,  and  was  operat- 
ing, the  other  tracks  authorized  by  the  franchise  and  contract;  (3)  that 
the  building  was  constructed  after  the  contract  was  made;  and  (4)  that 
the  defendant  carrier  is  owned  and  controlled  by  the  same  interests  as 
Arbuckle  Bros.  Ileld, — -that  the  form  of  order  suggested  by  counsel  for 
the  defendant  would  be  ineffective  and  unnecessary,  and  the  order  should 
direct  and  require  the  defendant  to  complete  the  construction  of  its  road 
and  place  the  same  in  full  operation,  as  required  by  the  terms  and  condi- 
tions of  its  charter  and  franchise  and  as  required  by  law. 

The  complainant  asked  that  the  defendant  carrier  be  required 
to  extend  its  line  over  its  franchise  route,  and  furnish  service  to 
the  complainant  on  the  same  basis  that  it  furnishes  service  to  the 
adjacent  establishment  of  Arbuckle  Brothers. 

The  physical  situation,  regarding  the  location  of  the  existing 
tracks,  franchise  route,  and  existing  business  establishments,  is  ex- 
plained in  the  opinion  adopted,  and  is  also  indicated  upon  the 
accompanying  map  or  diagram,  of  which  the  original  was  made  a 
part  of  the  opinion  adopted. 
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The  order  entered,  on  May  13,  1913,  in  pursuance  of  the  opin- 
ion on  that  date  adopted,  was,  in  full,  as  follows: 

A  hearing  having  been  duly  had  by  and  before  the  commission  in  the  above- 
entitled  matter  on  January  30,  1913,  and  other  dates  to  and  including  March 
14,  1913,  Commissioner  Williams  presiding,  Edward  T.  Horwill  appearing  for 
the  complainant,  and  Dykman,  Oeland  and  Kuhn  appearing  for  the  defendant; 
and  testimony  having  been  taken  on  said  hearing;  and  it  having  been  made  to 
appear  by  the  proceedings  on  said  hearing  that  the  Jay  Street  Connecting 
Railroad  is  a  railroad  corporation  duly  incorporated  under  the  Railroad  Law 
of  the  state  of  New  York  for  the  purpose  of  building,  maintaining  and  operat- 
ing a  railroad  in  the  borough  of  Brooklyn,  city  of  New  York;  and  that  said 
.company  owns  and  possesses  a  unitary  franchise,  including  all  the  necessary 
powers,  rights  and  privileges  acquired  under  state  grants  and  municipal  and 
individual  consents  and  permits,  for  the  construction,  maintenance  and  opera- 
tion of  a  railroad  from  a  point  on  the  easterly  bank  of  the  East  River  between 
Jay  and  Bridge  streets   (the  Jay  Street  terminal)   as  its  easterly  terminus; 
running  thence  southwesterly  to  a  point  near  the  northeast  corner  of  the  block 
bounded  by  John,  Jay,  Pearl  and  Plymouth  streets,  from  which  point  it  divides 
into  three  branches,  two  of  which  branches  are  as  follows:     One  branch  run- 
ning southeasterly  through  and  across  said  block  bounded  by  John,  Jay,  Pearl 
and  Plymouth  streets,  emerging  from  the  south  side  of  said  block  about  ten 
feet  west  from  the  westerly  side  line  of  Jay  street  and  continuing  thence 
southeasterly  across  Plymouth  and  Jay  streets  for  a  distance  of  about  one 
liundred  and  fifty-five  feet  to  a  point  on  the  easterly  side  line  of  Jay  street, 
situate    about    ninety-five    feet    southerly    from    the    southerly    side    line    of 
Plymouth  street,  the  southerly  terminus  of  the  road,  and  a  second  branch 
running  in  a  southwesterly  direction  through  and  across  said  block  bounded 
by  John,  Jay,  Pearl  and  Plymouth  streets,  emerging  from  said  block  at  a 
point  about  ninety  feet  southerly  from  the  southerly  side  line  of  John  street 
and  continuing  thence  on  a  curve  whose  radius  is  about  two  hundred  feet 
for  a  distance  of  about  fifty-two  feet  to  a  point  on  the  westerly  side  line  of 
Pearl  street,  the  westerly  terminus  of  the  road,  so  as  to  form  a  continuous 
railroad  from  the  Jay  Street  terminal  on  the  easterly  bank  of  the  East  river, 
the  eastern  terminus  of  the  road,  to,  through  and  across  said  block  bounded 
by  John,  Jay,  Pearl  and  Plymouth  streets  and  upon  and  across  said  streets 
to  the  termini  above  mentioned,  designated  respectively  as  the  southerly  ter- 
minus and  the  westerly  terminus  of  said  road;   that  said  company  entered 
upon  the  construction  of  said  railroad  and  constructed  the  same  from  the 
easterly  terminus  to,  into  and  upon  said  block  bounded  by  John,  Jay,  Pearl 
and  Plymouth  streets,  and  put  the  same  in  operation  so  far  as  constructed, 
but  did  not  complete  said  road  or  put  the  same  in  full  operation  in  that  it 
failed  and  neglected  to  fully  construct  or  place  in  operation  the  two  branches 
above  described,  terminating  respectively  at  the  points  designated  as  the  south- 
erly terminus  and  the  westerly  terminus  of  the  road;  that  the  terms  and  con- 
ditions of  the  franchise  of  said  defendant  have  not  been  complied  with  in  that 
said  railroad  has  not  been  fully  constructed  and  placed  in  operation  as  afore- 
said and  said  franchise  has  not  been  fully  exercised;  that,  notwithstanding  the 


Bliss  Co.  v.  Jay  Strkkt  Co^•^•KCTI^G  Railroad.         13 


Public  Service  Commission,  First  District. 


obligation  imposed  by  law  and  by  the  terms  and  conditions  of  said  franchise 
upon  said  the  Jay  Street  Connecting  Railroad,  said  railroad  company  has  not 
completed  the  construction  of  either  of  tlie  two  branches  above  described,  and 
has  operated  no  cars  on  its  said  railroad  to  or  from  either  said  southerly 
terminus  or  said  westerly  terminus;  that  said  company  has  not  constructed 
or  operated  said  railroad,  or  made  use  of  said  franchise  farther  than  to,  into 
and  upon  said  block  bounded  by  John,  Jay,  Pearl  and  Plymouth  streets;  and 
that  such  failure  to  construct  and  operate  said  railroad  and  make  use  of 
said  franchise  to  the  western  terminus  thereof  and  to  the  southern  terminus 
thereof,  and  to  furnish  service  thereon,  has  resulted  and  now  results  in  seriousf 
inconvenience  and  loss  to  th^  complainant  and  to  the  public, 

Xow,  therefore,  it  is 

Ordered, 

(1)  That  said  the  Jay  Street  Connecting  Railroad  be  and  it  hereby  is 
directed  and  required  to  proceed  to  exercise  said  entire  franchise  by  extending 
and  constructing  said  branches  of  said  railroad  and  operating  cars  thereon 
to  ha  id  westerly  terminus  and  to  said  southerly  terminus  of  said  road  over 
the  route  and  in  the  manner  described  in  its  franchise. 

(2)  That  said  construction  work  be  completed  and  the  operation  of  cars 
thereon  be  commenced  on  or  before  the  L5th  day  of  June,  1913,  and  that 
adequate  service  thereon  to  the  complainant  and  to  the  public  be  provided 
within  that  time  and  continued  thereafter. 

(3)  That  this  order  shall  take  effect  immediately,  and  shall  continue  in 
force  until  changed  or  abrogated  by  further  order  of  the  commission. 

(4)  That  on  or  before  the  20th  day  of  May,  1913,  said  company  notify  the 
commission  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

On  May  20,  1913,  tlie  commission  entered  an  order  denying  the 
application  of  the  Jay  Street  Connecting  Railroad  by  a  petition 
dated  and  verified  May  16,  1913,  for  a  rehearing  as  to  the  matters 
determined  by  the  order  of  May  13,  1913. 

On  May  29,  1913,  the  defendant  corporation  obtained,  in  the 
Supreme  Court  for  Kings  county,  a  writ  of  certiorari  for  the 
review  of  the  order  and  determination  of  the  commission  in  this 
case  by  the  Appellate  Division  of  the  Supreme  Court  for  the  sec- 
ond department. 

Previous  proceedings  before  the  commission  relative  to  the  con- 
struction and  franchises  of  the  Jay  Street  Connecting  Railroad, 
as  referred  to  in  the  opinion  adopted  on  May  13,  1913,  were  sum- 
marized at  pages  670  and  698  of  volume  3  of  this  series  of 
Reports. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 
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Harry  M.  Chamberlain,  for  the  commission. 

Edward  T.  Horwill,  for  the  complainant. 

Dykman,  Oeland  &  Kiihn,  by  William  X.  Dykman,  for  the 
defendant  carrier. 

Williams,  Commissioner. —  The  complainant,  E.  W.  Bliss 
Company,  is  a  large  manufacturing  corporation  doing  a  business 
of  about  $3,500,000  a  year.  It  makes  machinery  of  various 
kinds;  presses  and  dies,  ordnance  for  the  navy,  torpedoes,  shells 
and  a  general  line  of  special  machinery.  Its  main  plant  occupies 
an  entire  city  block  on  the  west  side  of  Pearl  street  between  John 
street  on  the  north  and  Plymouth  street  on  the  south,  in  the 
borough  of  Brooklyn.  One  block  east  of  Pearl  street  and  parallel 
with  it  is  Jay  street.  On  the  east  side  of  Jay  street  between 
Plymouth  street  on  the  north  and  Water  street  on  the  south  is 
located  the  foundry  of  the  E.  W.  Bliss  Company.  Each  month 
the  Bliss  company  receives  and  ships  a  great  many  carload  lots 
of  freight.  This  freight  is  received  and  shipped  through  the  Jay 
Street  terminal,  which  is  located  on  the  East  River  water  front, 
a  few  blocks  away.  The  Jay  Street  Terminal,  a  copartnership 
with  the  same  partners  as  Arbuckle  Brothers,  operates  the  termi- 
nal as  agent  of  all  the  railroads. 

Raw  material  for  the  Bliss  company  arrives  by  railroad  cars 
on  car  floats  at  the  yard  of  the  Jay  Street  terminal  and  from  there 
is  carted  in  trucks  to  the  Bliss  company's  furnaces.  Similarly, 
the  outward-bound  manufactured  products  of  the  Bliss  company 
are  carted  in  trucks  to  the  yard  of  the  Jay  Street  terminal  and 
there  loaded  into  cars.  If  the  cars  loaded  with  raw  material  could 
be  hauled  direct  to  the  Bliss  company's  plant  and  there  unloaded, 
and  if  the  cars  to  be  loaded  with  the  manufactured  products  could 
be  placed  in  the  Bliss  company's  plant  and  there  loaded,  and  if  the 
cars  when  loaded  could  be  hauled  direct  from  the  Bliss  company's 
plant  to  the  Jay  Street  terminal,  a  great  deal  of  trucking  and 
handling  would  be  eliminated,  and  also  a  great  deal  of  expense. 
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This  is  precisely  the  service  which  the  complainant  claims  should 
he  furnished  to  it  by  the  Jay  Street  Connecting  Railroad. 

The  Jay  Street  Connecting  Railroad  is  a  railroad  corporation 
incorporated  on  the  9th  day  of  October,  1909,  under  the  Railroad 
Law  of  the  state  of  New  York,  for  the  purpose  of  constructing, 
maintaining  and  operating  a  railroad.  It  was  organized  by 
Arhuckle  Brothers,  who  operate  the  Jay  Street  terminal  and  who 
also  owned  and  still  own  a  large  sugar  refinery  on  the  north  side  of 
John  street  west  of  Jay  street.  The  Arbuckles  also  owned  and  still 
own  the  entire  block  bounded  by  John,  Jay,  Pearl  and  Plymouth 
streets^  on  which  they  proposed  to  erect  a  large  warehouse  build- 
ing. The  railroad  was  designed  to  connect  the  Jay  Street  termi- 
nal on  the  east  with  the  refinery  of  Arbuckle  Brothers  and  the 
plants  of  the  E.  W.  Bliss  Company  and  at  least  one  other  shipper 
on  the  west  On  the  west,  the  railroad  as  described  in  the  cer- 
tificate of  incorporation,  was  to  have  three  termini,  one  at 
Arbuckle  Brothers'  refinery  on  the  north  side  of  John  street,  one 
at  the  Bliss  company's  plant  on  the  west  side  of  Pearl  street,  and 
one  at  the  Bliss  company's  foundry  on  the  east  side  of  Jay  street. 
Tracks  from  all  three  of  these  termini  were  to  run  through  the 
block  bounded  by  John,  Jay,  Pearl  and  Plymouth  streets,  on 
which  Arbuckle  Brothers  were  to  erect  their  warehouse  building, 
and  were  to  converge  at  a  point  near  the  northeast  comer  of  that 
block  From  that  point  to  the  eastern  terminus  of  the  road,  the 
road  was  to  consist  of  a  single  track.  Viewed  in  the  other  direc- 
tion, the  road  was  to  extend  from  the  various  buildings,  tracks 
and  piers  constituting  the  Jay  Street  terminal,  as  its  eastern 
terminus,  to  a  point  in  the  street  near  the  northeast  comer  of  the 
block  bounded  by  John,  Jay,  Pearl  and  Plymouth  streets,  on 
which  Arbuckle  Brothers  were  to  erect  their  warehouse  building. 
At  that  point  the  road  was  to  subdivide  into  three  branches,  all  of 
which  were  to  enter  into  and  upon  the  block  mentioned.  After 
reaching  this  block,  the  branches  were  to  subdivide  into  ten 
tracks.  One  of  these  tracks  was  to  be  prolonged  so  as  to  emerge 
from  the  block  near  the  southeast  comer  thereof,  and  extend  across 
Plymouth  and  Jay  streets  to  the  foundry  of  the  Bliss  company 
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on  the  east  side  of  Jay  street,  the  southern  terminus  of  the  ro^ad. 
Another  of  these  tracks  was  to  emerge  from  the  block  at  a  point 
on  the  west  side  thereof  about  ninetv  feet  south  of  the  south  lino 
of  John  street  and  extend  across  Pearl  street  to  the  main  plant 
of  the  Bliss  company  on  the  west  side  of  Pearl  street,  the  western 
terminus  of  the  road,  and  still  another  track  was  to  emerge  from 
the  block  near  the  northwest  corner  thereof,  and  extend  across 
Pearl  and  John  streets  to  the  refinery  of  A r buckle  Brothers  on 
the  north  side  of  John  street,  the  northwestern  terminus  of  the 
road.  The  other  tracks  were  not  to  emerge  from  the  building  at 
all,  but  were  apparently  designed  to  be  used  by  Arbuckle  Brothers 
in  connection  with  the  shipment  of  their  products. 

The  description  of  the  railroad  as  contained  in  the  certificate 
of  incorporation  is  to  be  found  in  paragraph  fourth  thereof  and  is 
as  follows: 

Fourth,  Said  railroad  is  to  be  built,  maintained  and  operated  from  a  point 
on  the  easterly  bank  of  the  East  river  between  Jay  and  Bridge  streets  as  its 
easterly  terminus;  running  thence  southwesterly  to  a  point  at  or  about  the 
intersection  of  the  middle  line  of  John  street  with  the  westerly  line  of  Jay 
street,  from  which  it  branches  in  three  directions;  one  branch  running  south- 
easterly to  the  easterly  aide  of  Jay  street  between  Plymouth  and  Water  streets, 
the  southerly  terminus  of  the  road;  a  second  branch  running  in  a  southwest- 
erly direction  to  the  icesterly  side  of  Pearl  street  between  John  and  Plymouth 
streets,  the  icesterly  terminus  of  the  road;  a  third  branch  running  in  a  north- 
westerly direction  to  the  northerly  side  of  John  street  near  its  intersection 
with  Pearl  street,  the  northwesterly  terminus  of  the  road;  the  distance  covered 
by  the  road  being  about  one-third  of  a  mile.  The  termini  hereinbefore  referred 
to  are  in  the  borough  of  Brooklyn,  county  of  Kings  and  city  of  New  York; 
and  said  railroad  as  completed  between  said  termini  will  be  wholly  within 
said  borough,  county  and  city. 

The  branches  intended  to  serve  the  E.  W.  Bliss  Company  are 
described  by  the  words  in  italics. 

By  petition  verified  October  11,  1910,  and  amended  petition 
verified  October  20,  1910,  the  railroad  company  applied  to  the 
commission  for  a  certificate  of  public  convenience  and  necessity 
for  the  construction  of  the  proposed  road,  and  on  Decmber  20, 
1910,  the  application  was  granted  and  a  certificate  was  issued  for 
the  "  construction  of  the  railroad  as  proposed  in  said  certificate  of 
incorporation." 
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In  view  of  the  fact  that  the  construction  and  operation  of  the 
railroad  would  necessitate  the  crossing  of  public  streets,  the  com- 
pany was  obliged  to  make  application  to  the  city  for  a  franchise 
for  that  purpose.  Such  an  application  was  made  and  on  June 
29,  1911,  a  franchise  contract  was  made  and  entered  into  between 
the  city  of  Xew  York  and  the  railroad  company,  under  which  the 
latter  procured  from  the  former  a  franchise  to  construct,  maintain 
and  operate  railroad  tracks  either  at  the  same  grade  as  the  sur- 
face of  the  streets,  or  above  or  below  the  grade  thereof,  as  should 
be  determined  by  the  public  service  commission  for  the  first  dis- 
trict, pursuant  to  law,  for  the  purpose  of  conveying  goods,  wares 
and  merchandise  only  in  the  borough  of  Brooklyn,  city  of  New 
York,  the  center  lines  of  such  tracks  being  as  follows: 

A.  One  track  beginning  at  a  point  on  the  easterly  side  line  of  Jay  street 
about  fifty-eight  feet  northerly  from  the  northerly  side  line  of  John  street; 
thence  southeasterly  for  a  distance  of  about  one  hundred  and  thirty  feet  to  a 
point  on  the  southerly  side  line  of  John  street  situated  about  twenty  feet 
eight  inches  westerly  from  the  westerly  side  line  of  Jay  street. 

Also  two  spurs  or  turnouts  from  said  Track  A  as  follows: 

(1)  One  spur  or  turnout  beginning  at  a  point  in  Track  A  situated  about 
serenty  feet  from  the  southerly  side  line  of  John  street,  measured  along  the 
centre  line  of  Track  A;  thence  southwesterly  on  a  curve  whose  radius  is  one 
hundred  and  fifty  feet  for  a  distance  of  fifty-three  feet  to  a  point  in  John 
street;  thence  continuing  in  a  straight  line  a  distance  of  about  thirty-nine 
feet  to  a  point  in  the  southerly  side  line  of  John  street,  which  point  is  about 
fifty  feet  six  inches  from  the  westerly  side  line  of  Jay  street. 

(2)  One  spur  or  turnout  beginning  at  a  point  in  the  centre  line  of  Track  A 
situated  about  fifty-five  feet  from  the  southerly  side  line  of  John  street, 
measured  along  the  centre  line  of  Track  A;  thence  southwesterly  on  a  curve 
whose  radius  is  one  hundred  and  fifty  feet  for  a  distance  of  fifty-five  feet 
to  a  point  on  the  southerly  side  line  of  John  street  situated  about  ten  feeiJ 
six  inches  from  the  westerly  side  line  of  Jay  street. 

B.  One  track  beginning  at  a  point  on  the  easterly  side  line  of  Pearl  street 
situated  about  eight  feet  southerly  from  the  southerly  side  line  of  John  street; 
thence  northwesterly  on  a  curve  whose  radius  is  about  two  hundred  feet  for  a 
distance  of  about  sixty-five  feet  to  a  point  on  the  northerly  side  line  of  John 
street. 

C.  One  track  beginning  at  a  point  in  the  easterly  side  line  of  Pearl  street 
situated  about  ninety  feet  southerly  from  the  southerly  side  line  of  John 
street;  thence  on  a  curve  whose  radius  is  about  two  hundred  feet  for  a  dis- 
tance of  about  fifty-two  feet  to  a  point  on  the  westerly  side  line  of  Pearl 
street. 

D.  One  track  beginning  at  a  point  on  the  northerly  side  line  of  Plymouth 
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street  situated  about  twenty  feet  westerly  from  the  westerly  side  line  of  Jay 
street;  thence  southerly  at  right  angles  to  the  centre  line  of  Plymouth  street 
for  a  distance  of  about  forty  feet  to  the  southerly  side  line  of  Plymouth  street. 
E.  One  track  beginning  at  a  point  on  the  northerly  side  line  of  Plymouth 
street  situated  about  ten  feet  west  from  the  westerly  side  line  of  Jay  street; 
thence  southeasterly  crossing  Plymoutli  and  Jay  streets  for  a  distance  of 
about  one  hundred  and  fifty-five  feet  to  a  point  on  the  easterly  side  line  of 
Jay  street,  situated  ab^ut  ninety-five  feet  southerly  from  the  southerly  side 
line  of  Plymouth  street. 

Tracks  C  and  E  were  the  tracks  designed  to  serve  the  E.  W. 
Bliss  Company. 

Thereafter  the  company  procurd  the  permission  of  this  com- 
mission to  exercise  said  franchise,  and  procured  an  order  from 
this  commission  permitting  it  to  construct  said  tracks  across  said 
streets  at  grade. 

By  paragraph  First  of  section  2  of  the  franchise  contract  it  was 
provided : 

First:  The  consent  in  writing  of  the  owners  of  half  in  value  of  the  property 
bounded  on  said  streets  and  avenues  to  the  construction  and  operation  of  said 
railroad  shall  be  obtained  by  the  company  within  one  ( 1 )  month  from  tlic 
signing  of  this  contract  by  the  mayor,  and  a  copy  of  such  consents  sliall  bo 
filed  with  the  board  within  such  time,  or  in  the  event  that  such  consents 
cannot  be  obtained  within  such  time,  the  company  shall  within  said  one  ( 1 ) 
month  or  within  one  ( 1 )  month  thereafter,  make  application  to  the  Appellate 
Division  of  the  Supreme  Court  for  the  appointment  of  commissioners  in  the 
manner  provided  by  the  Railroad  Law  to  determine  if  said  railroad  ought  to 
be  constructed;  otherwise  this  grant  shall  cease  and  determine. 

Such  consents  were  procured  and  filed  within  the  time  men- 
tioned. One  of  the  consents  was  that  of  the  E.  W.  Bliss  Company 
as  owner  of  the  property  on  the  west  side  of  Pearl  street  between 
John  and  Plymouth  streets  and  on  the  east  side  of  Jay  street  be- 
tween Plymouth  and  Water  streets. 

On  the  16th  day  of  December,  1910,  a  contract  was  made  and 
entered  into  between  Arbuckle  Brothers  and  the  Jay  Street  Con- 
necting Railroad,  under  which  the  former  granted  to  the  latter  the 
right  to  construct  and  operate  its  railroad  upon  and  through  the 
block  bounded  by  John,  Jay,  Pearl  and  Plymouth  streets  in  the 
manner  provided  by  its  certificate  of  incorporation.  That  con- 
tract is  as  follows: 
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This  Agreement,  made  this  16th  day  of  December,  in  the  year  one  thousand 
nine  hundred  and  ten,  between  John  Abbuckle  and  William  A.  Jamison^ 
forming  the  co-partnersliip  of  Arbuekle  Brothers,  parties  of  the  first  part, 
and  the  Jay  STRErr  Coxxecting  Railboad,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of  New  York,  party  of  the 
second   part. 

Whereas,  the  parties  of  the  iirst  part  are  the  owners  of  the  property 
bounded  by  John,  Jay,  Pearl  and  Plymouth  streets,  in  the  borough  of  Brook- 
lyn, city  of  New  York,  on  which  a  large  freight  and  warehouse  building  has 
been  erected,  the  ground  floor  of  which  is  to  be  laid  with  tracks  to  accommo- 
date freight  cars  and  on  and  across  which  it  is  intended  freight  cars  coming 
over  the  route  of  the  party  of  the  second  part  shall  be  operated;  and 

Whereas,  The  Jay  Street  Connecting  Railroad  is  now  applying  to  the 
Public  Service  Commission  for  the  First  District  for  a  certificate  of  Public 
Convenience  and  Necessity,  and  to  the  Board  of  Estimate  and  Apportionment 
of  the  City  of  New  York  for  a  franchise  to  place  tracks  on  John,  Jay,  Pearl 
and  Plymouth  streets,  in  the  said  borough  of  Brooklyn,  city  of  New  Y'ork, 
in  order  to  facilitate  the  handling  of  freight  in  this  section  of  the  borough  of 
Brooklyn,  city  of  New  Y'ork;  and 

Whereas,  it  is  intended  that  the  party  of  the  second  part  shall  have  free 
and  uninterrupted  use  of  that  part  of  its  route  included  within  the  block 
aforesaid, 

Now,  Therefore,  This  Agreement  Witnesseth: 

1.  The  parties  of  the  first  part  agree  to  permit  the  trackage  of  the  first  or 
ground  floor  of  the  building  bounded  by  John,  Jay,  Pearl  and  Plymouth 
streets,  in  the  borough  of  Brooklyn,  city  of  New  York,  by  the  party  of  the 
second  part,  and  to  afford  the  necessary  space  for  platforms  to  load  and 
unload  freight,  as  well  as,  free  ingress  to  and  egress  from  the  said  block  by  the 
railroad  of  the  party  of  the  second  part  to  the  termini  of  such  railroad  as 
defined  in  its  Certificate  of  Incorporation;  such  use  and  occupancy  by  the 
party  of  the  second  part  to  continue  during  the  life  of  any  franchise  that  may 
be  granted  by  the  city  of  New  Y'ork  to  the  party  of  the  second  part  or  any 
renewal  thereof. 

2.  The  party  of  the  second  part  agrees  to  comply  with  the  terms  of  any 
franchise  that  may  be  granted  by  the  city  of  New  York  and  agrees  to  main- 
tain a  freight  station  on  the  block  bounded  by  John,  Jay,  Pearl  and  Plymouth 
streets,  and  to  operate  cars  across  the  said  block. 

In  Witne/ts  Whereof  the  parties  hereto  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

Arbuckle  Brothers. 

By   John  Arbuckle. 
The  Jay  Street  Connecting  Railroad. 
By  Charles  A.  Jamison, 

Vice-President. 

Seal  of 

The  Jay  St.  Connecting  Railroad. 
Attest:    M.   E.  Goetzinger,   Secy. 
( Acknowledgments ) 
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By  subdivision  eighth  of  section  2  of  the  franchise  contract  it 
was  provided  that  the  railroad  company  should  "  complete  the  con- 
struction "  of  the  road  "  and  place  the  same  in  full  operation '' 
within  nine  months  from  the  date  of  filing  the  consents  of  prop- 
erty owners,  and  that  otherwise  the  franchise  right  should  "  cease 
and  determine  '*  and  all  sums  paid  or  deposited  by  the  company 
under  the  terms  of  the  franchise  should  *^  thereupon  be  forfeited 
to  the  city."  It  was  provided,  however,  that  the  time  might  be 
extended  not  more  than  six  months.  The  time  was  subsequently 
extended  to  November  1,  1912. 

The  railroad  company  promptly  constructed  and  put  in  opera- 
tion the  tracks  which  would  serve  themselves  (that  is,  Arbuckle 
Brothers),  but  failed  and  neglected  until  the  last  day  of  the  ex- 
tended time  to  lay  tracks  across  Pearl  street  to  the  main  plant  of 
the  Bliss  company  and  across  Plymouth  and  Jay  streets  to  the 
foundry  of  the  Bliss  company.  It  was  only  as  the  result  of  the 
insistence  of  the  Bliss  company  that  on  the  last  day  permitted  by 
the  franchise,  the  railroad  company  consented  to  construct,  and 
did  construct,  the  tracks  mentioned.  However,  these  tracks  were 
useless,  unless  the  entire  branches  of  which  they  were  to  form 
parts  were  constructed,  and  the  railroad  company  did  not  con- 
struct on  the  property  of  Arbu/^kle  Brothers  east  of  Pearl  street 
any  trades  which  would  form,  a  coniinuaiion  of  the  tracks  laid 
a/^ross  Pearl  street,  as  above  mentioned.  Moreover,  after  the 
grant  of  the  franchise  and  after  the  execution  of  the  contract 
aforesaid,  Arbuckle  Brothers  constructed  a  building  of  concrete, 
supported  by  steel  columns,  covering  the  entire  block  bounded  by 
John,  Jay,  Pearl  and  Plymouth  streets,  and  made  no  openings 
and  no  provision  for  openings  in  the  street  walls  thereof  through 
which  the  branches  to  the  Bliss  company's  properties  might  be 
constructed  and  operated.  On  the  west  side  of  the  building,  at 
the  point  where  the  western  branch  would  have  to  emerge  in  order 
to  form  a  continuation  of  the  tracks  laid  across  Pearl  street,  Ar- 
buckle Brothers  constructed  a  large  freight  elevator.  The  result 
is  that,  if  the  western  branch  were  to  emerge  at  that  point,  the 
location  of  the  freight  elevator  would  have  to  be  changed,  and  cer- 
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tain  portions  of  the  building  would  have  to  be  cut  away.  On  the 
south  side  of  the  building,  at  the  point  where  the  southern  branch 
would  have  to  emerge  in  order  to  form  a  continuation  of  the  tracks 
laid  across  Plymouth  and  Jay  streets,  a  portion  of  the  wall  would 
have  to  be  cut  away.  The  difficulties  here  would  not  be  so  great 
as  on  the  western  side  of  the  building. 

After  protracted  negotiations  with  the  railroad  company,  dur- 
ing which  the  Bliss  company  unsuccessfully  importuned  the  rail- 
road company  to  give  it  service  as  contemplated  by  its  charter, 
and  by  its  franchise  and  by  its  certificate  of  public  convenience 
and  necessity,  the  Bliss  company  brought  its  complaint  to  this 
commission. 

The  only  reason  assigned  by  the  railroad  company  for  not  fur- 
nishing service  to  the  Bliss  company  was  "  on  account  of  the 
physical  difficulties  in  the  way."  The  "  physical  difficulties " 
consist  largely  of  the  walls  of  the  Arbuckle  building  separating 
the  tracks  on  the  streets  from  the  tracks  in  the  building. 

On  the  south  side  of  the  building,  there  is  nothing  in  the  way 
except  the  south  wall  of  the  building.  The  only  reason  assigned 
for  the  failure  to  take  down  a  portion  of  the  south  wall  so  as  to 
furnish  service  to  the  Bliss  company's  foundry  was  that  there  had 
been  some  trouble  with  the  building  department  of  the  city  with 
reference  to  the  making  of  the  necessary  opening  in  the  south  wall 
of  the  Arbuckle  building.  However,  counsel  for  the  railroad 
company  admitted  that  the  building  department  had  issued  its 
permit  for  that  purpose.  It  is  clear,  therefore,  that  the  necessary 
opening  might  be  made  at  any  time.  The  only  excuse  advanced 
for  not  acting  under  the  permit  was  that  the  Bliss  company  had 
not  taken  down  its  walls  so  as  to  receive  the  cars.  Clearly,  the 
Bliss  company  is  under  no  duty  to  make  provision  for  the  recep- 
tion of  the  cars  until  the  railroad  company  makes  some  move  to- 
ward furnishing  service.  The  Bliss  company  states  that  it  will 
be  ready  to  receive  the  cars  as  soon  as  they  arrive ;  and  in  view  of 
the  fact  that  the  Bliss  company  is  anxious  to  get  the  service,  there 
is  no  doubt  that  it  will  be  ready  to  receive  the  cars  as  soon  as 
they  arrive.     In  such  circumstances,  it  is  absurd  for  the  railroad 
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company  to  try  to  excuse  its  failure  to  perform  on  the  ground  that 
the  Bliss  company  has  made  no  opening  in  its  building  to  receive 
cars  which  may  never  get  there. 

This  disposes  of  the  claim  of  "  physical  difficulties  in  the  way  " 
so  far  as  the  south  side  of  the  Arbuckle  building  is  concerned. 

On  the  west  side  of  the  building  the  difficulties  are  greater. 
The  tracks  laid  across  Pearl  street  on  the  west  side  of  the  building 
are  laid  at  a  point  ninety  feet  south  of  the  south  line  of  John 
street.  No  tracks  in  the  building  have  been  constructed  with  a 
view  to  emerging  on  the  west  side  of  the  building  ai  or  near  that 
point,  and  no  provision  for  the  construction  of  such  tracks  has 
been  made  J  and  no  provision  has  been  made  for  an  opening  in  the 
trail  through  which  such  tracks,  if  constructed,  would  emerge  so 
as  to  form  a  continuation  of  the  tracks  constructed  across  the  street 
at  the  point  mentioned.  On  the  contrary,  as  before  stated,  when 
the  building  was  constructed,  a  large  freight  elevator  icas  located 
at  that  very  point.  Moreover,  within  the  building,  one  of  the 
8teel  columns  supporting  the  building  was  so  placed  that  it  would 
be  in  the  way  of  the  construction  of  tracks  in  the  building  tliat 
would  emerge  at  that  point.  Considerable  testimony  was  intro- 
duced by  the  railroad  company  for  the  purpose  of  showing  the 
difficulties  in  the  way  of  complying  with  the  requirements  of  the 
law,  and  of  the  company's  charter  and  franchise  with  respect  to 
this  western  branch  of  the  road.  The  testimony,  while  received, 
was  really  immaterial.  The  expert  called  by  the  railroad  com- 
pany itself,  Mr,  Ernest  P,  Goodrich,  Constdting  Engineer  to  the 
borough  of  Manhattan,  testified  that  it  would  be  entirely  possible 
to  remove  all  obstacles  and  construct  the  tracks  and  bring  them  out 
of  the  building  at  a  point  ninety  feet  south  of  the  south  line  of 
John  street,  and  to  operate  cars  over  the  tracks  and  through  the 
building;  that  the  only  objection  would  be  the  expense. 

The  Bliss  company  is  willing  to  receive  the  tracks  at  the  point 
mentioned,  and  so  informed  the  railroad  company;  but  the  rail- 
road company  objected  for  the  reasons  above  stated.  Thereupon, 
the  Bliss  company  suggested  a  point  at  about  twenty  feet  further 
north  at  which  point  the  difficulties  would  not  be  so  great.     The 
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evidence  indicates  that  that  is  the  point  at  which  the  parties  in- 
tended that  the  tracks  should  emerge,  as  at  that  point  they  would 
make  a  better  connection  with  the  industrial  tracks  of  the  Bliss 
company  on  the  opposite  side  of  the  street;  and  the  Bliss  com- 
pany would  prefer  to  take  them  at  that  point.  There  is  strong 
evidence  that  there  was  an  agreement  between  the  Bliss  company 
and  the  railroad  company,  antedating  the  grant  of  the  franchise, 
that  the  tracks  should  connect  at  or  near  that  point.  The  rail- 
road company  devoted  a  large  part  of  its  time  on  the  hearing  to 
an  attempt  to  show  that  the  operation  over  tracks  emerging  at 
that  point  would  be  impossible  because  of  the  short  radius  of  the 
curve  of  the  tracks,  and  because  of  the  proximity  of  certain 
columns  supporting  the  building.  However,  both  the  testimony 
of  the  witnesses  called  by  the  Bliss  company  and  the  admissions  of 
the  witnesses  called  by  the  railroad  company,  established  the  fact 
that  in  many  places  cars  are  actually  safely  operated  around 
curves  having  shorter  radii  than  that  of  the  proposed  curve ;  and 
also,  that  the  columns  of  the  building  could  be  moved,  if  necessary, 
the  only  difficulty  being  the  expense.  The  evidence  indicates, 
however,  that  no  structural  changes  would  be  necessary.  I,  there- 
fore, find  that  it  is  physically  possible  to  construct  tracks,  and  to 
operate  cars  thereon  in  the  location  suggested  by  the  Bliss  com- 
pany. Whether  the  construction  of  tracks  at  that  point  would 
satisfy  the  requirements  of  the  franchise  that  the  tracks  shall  cross 
Pearl  street  at  a  point  "about  ninety  feet "  south  of  the  south  line 
of  John  street,  is  a  question  that  I  will  not  undertake  to  decide, 
for  the  reason  that  it  is  not  necessary  to  decide  it.  There  is  no 
question  that  the  construction  of  trades  at  a  point  ninety  feet  from 
the  south  line  of  John  street,  and  the  operation  of  cars  thereon 
would  he  in  accordance  with  the  requirements  of  the  franchise. 
That  being  the  case,  and  the  possibility  of  constructing  the  tracks 
and  operating  cars  thereon  at  that  point  having  been  conceded  by 
the  railroad  company,  it  is  unnecessary  for  the  commission  to  in- 
quire or  determine  whether  construction  and  operation  at  any 
other  point  would  satisfy  the  requirements  of  the  franchise. 
On  the  first  hearing,  the  railroad  company  claimed  that  it  was 
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anxious  to  do  business  with  the  Bliss  company,  but  could  not  do  so 
"  because  of  the  physical  difficulties  in  the  way."  On  later  hear- 
ings, however,  it  became  apparent  that  the  railroad  company  did 
not  desire  to  handle  the  business  of  the  Bliss  company,  but  de- 
sired to  handle  onlv  the  business  of  Arbuckle  Brothers,  which  is 
the  only  business  it  is  handling  now.  In  other  words,  Arbuckle 
Brothers,  who  own  the  railroad,  desire  to  operate  the  railroad  for 
the  purpose  of  handling  only  their  own  business.  They  do  not 
want  to  serve  any  one  else.  Apparently  they  have  not  intended 
from  the  beginning  to  serve  any  one  else.  If  they  had  intended 
to  serve  any  one  else  they  would  not  have  constructed  their  build- 
ing in  the  manner  in  which  they  did  construct  it,  with  no  pro- 
vision for  the  completion  of  the  road  or  service  to  others.  If  the 
railroad  company  should  succeed  in  this  attempt,  the  result  would 
be  a  fraud  upon  the  state,  for  the  railroad  company  could  not 
have  operated  its  road  a  day  if  it  had  not  procured  a  certificate  of 
public  convenience  and  necessity,  and  it  could  not  have  procured 
a  certificate  of  public  convenience  and  necessity  without  satisfy- 
ing the  commission  by  verified  petition  and  sworn  testimony  that 
it  intended  to  perform  a  public  function  and  that  public  con- 
venience and  necessity  would  be  subserved  by  the  proposed  opera- 
tion. As  before  stated,  the  company  presented  such  a  petition 
and  introduced  such  testimony  and  procured  thereon  a  certificate 
of  public  convenience  and  necessity.  Part  of  the  evidence  pre- 
sented by  the  company  on  the  hearing  in  that  case  was  to  the 
effect  that  the  Bliss  company,  among  others,  would  be  beneficially 
affected.  Indeed,  one  of  the  witnesses  called  by  the  railroad  com- 
pany on  that  hearing  was  one  of  the  officers  of  the  Bliss  company. 
Moreover,  without  professing  an  intent  to  serve  the  public  gen- 
erally the  railroad  company  could  not  have  procured  a  franchise 
from  the  city.  A  franchise  must  be  granted  for  public,  and  not 
for  private,  purposes ;  and  the  city  has  no  power  to  grant  a  fran- 
chise for  private  purposes.  See  Hatfield  v.  Straus,  189  N.  Y. 
208.  If  Arbuckle  Brothers,  the  owners  of  the  block  bounded  by 
John,  Jay,  Pearl  and  Plymouth  streets  had  applied  for  a  franchise 
for  their  Jay  Street  Connecting  Railroad  to  run  from  their  Jay 
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street  terminal  across  John  and  Jay  streets  simply  to  serve  their 
own  building,  the  application,  of  course,  would  have  been  denied 
for  lack  of  power  to  grant  it.  Having  procured  their  franchise 
by  stating  that  they  intended  to  serve  others  as  well  as  themselves, 
they  have  constructed  only  so  much  of  the  line  as  would  serve 
themselves,  and  have  served  themselves  exclusively,  and  have  not 
even  made  any  provision  for  serving  anybody  else. 

By  refusing  to  complete  its  line  and  place  the  same  in  full 
operation,  and  by  refusing  to  perform  any  service  other  than  for 
Arbuckle  Brothers,  the  Jay  Street  Connecting  Railroad  is  violat- 
ing the  terms  and  conditions  of  its  franchise,  and  is  violating  the 
law.  **A  railroad  corporation  owes  a  duty  to  the  public  to  exercise 
the  franchise  granted  to  it,  and  it  cannot  abandon  a  portion  of  its 
road  and  incur  a  forfeiture  at  its  mere  pleasure.  A  charter  must 
be  accepted  or  rejected  in  toto.  If  accepted,  it  must  be  taken  as 
offered,  and  the  company  has  no  right  to  accept  in  part  and  reject 
in  part."  Paige  v.  Schenctrtady  Railway  Company,  178  N.  Y. 
102,  114;  People  v.  Albany  &  Vermont  R.  R.  Co.,  24  id.  261, 
269;  Public  Service  Commission  v.  New  York  Railways  Com- 
pany, 77  Misc.  Rep.  487. 

The  railroad  company  claims  that  it  has  "  tendered  perform- 
ance of  its  franchise,"  and  that  the  Bliss  company  has  refused  it. 
Even  if  that  were  true,  it  would  be  no  defense.  I  do  not  under- 
stand that  a  railroad  company  may,  in  that  manner,  satisfy  its 
public  obligations  to  construct  its  railroad  and  operate  the  same 
to  the  termini  described  in  its  charter  and  franchise.  But  the 
statement  that  tender  was  made  and  refused  is  not  true.  It  cer- 
tainly is  not  true  as  to  the  southern  branch  of  the  road.  Why, 
then,  does  not  the  railroad  co^mpany  go  ahead  with  its  work  on 
th/it  branch?  Nor  is  it  true  as  to  the  western  branch  of  the  road. 
Counsel  for  the  railroad  company  states  in  his  brief  that  the  rail- 
road company  "  tendered  "  a  track  at  130  feet  south  of  John  street 
and  that  the  Bliss  company  refused  to  receive  it.  In  point  of  fact, 
the  evidence  shows  that  the  railroad  company  suggested  a  track  at 
170  or  180  feet  south  of  John  street,  at  which  point  it  would  be 
next  to  impossible  for  the  Bliss  company  to  receive  the  track. 


26  State  Department  Kkpoets. 

Public  Service  Cammission,  First  DiBtrict. 

^Jany  structural  changes  would  have  to  be  made,  and  many  ma- 
chines would  have  to  be  moved,  and  much  valuable  space  sacrificed. 
Moreover,  whatever  latitude  may  be  permitted  by  the  use  in  the 
franchise  of  the  expression  "  about  ninety  "  feet,  it  does  not  seem 
possible  that  170  or  180  feet  could  be  construed  to  be  "  about 
ninety  "  feet. 

Counsel  for  the  railroad  company  claims  that  Arbuckle 
Brothers,  when  they  built  their  warehouse  and  laid  out  track  8 
therein,  believ^ed  that  a  crossing  of  Pearl  street  at  130  feet  south 
of  John  street  satisfied  the  franchise.  It  is  inconceivable  that 
such  a  statement  should  be  made  in  the  face  of  the  record.  The 
map  attached  to  the  franchise  contract  shows  a  track  9  between 
track  8  and  John  street  and  shows  that  this  track  9  was  the  one 
that  was  to  be  continued  across  Pearl  street,  so  that  by  no  possi- 
bility could  it  have  been  intended  that  track  8  should  be  continued 
across  Pearl  street.  If  such  was  the  intention,  why  was  not  the 
track  that  was  laid  across  Pearl  street  actually  put  down  where  it 
would  form  a  continuation  of  track  8  ?  It  was  actually  put  down 
where  it  would  form  a  continuation  of  track  9. 

On  the  second  hearing,  the  railroad  company  challenged  the 
jurisdiction  of  the  commission  to  make  any  order  in  this  matter. 
This  contention  is  reiterated  in  a  brief  filed  with  the  commission 
after  the  close  of  the  hearing.  The  company  seems  to  concede  that 
the  commission  might  apply  to  the  court  for  a  writ  of  mandamus, 
under  section  57  of  the  Public  Service  Commissions  Law,  as  it 
did  in  the  case  last  above  cited  (known  as  the  One  Hundred  and 
Sixteenth  Street  case),  but  claims  that  the  commission  has  no 
power  to  make  an  order.  The  company  states  that  the  complaint 
of  the  Bliss  company  is  made  either  imder  section  49,  50  or  51, 
of  the  Public  Service  Commissions  Law,  and  claims  that  none  of 
these  sections  confers  upon  the  commission  power  to  compel  the 
completion  of  a  railroad. 

In  point  of  fact,  the  complaint  was  not  made  "under  either  of 
the  sections  mentioned,  but  was  made  under  section  48,  which 
confers  ample  power  to  compel  the  completion  of  a  railroad  in  a 
case  such  as  that  here  presented.  Subdivisions  2  and  3  of  that 
section  are  as  follows: 
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2.  Complaints  may  be  made  to  the  proper  commission  by  any  person  or 
corporation  aggrieved,  by  petition  or  complaint  in  writing  setting  forth  any 
thing  or  act  done  or  omitted  to  he  done  by  any  common  carrier,  railroad 
corporation  or  street  railroad  corporation  in  violation,  or  claimed  to  he  in 
violation,  of  any  provision  of  law  or  of  the  terms  and  conditiotis  of  its 
franchise  or  charter  or  of  any  order  of  the  commission.  Upon  the  presentation 
of  such  a  complaint  the  commission  shall  cause  a  copy  to  be  forwarded  to 
the  person  or  corporation  complained  of,  which  may  be  accompanied  by  an 
order,  directed  to  such  person  or  corporation,  requiring  that  the  matters 
complained  of  be  satisfied,  or  that  the  charges  be  answered  in  writing  within 
a  time  to  be  specified  by  the  commission.  If  the  person  or  corporation  com- 
plained of  shall  make  reparation  for  any  injury  alleged  and  shall  cease  to 
commit,  or  to  permit,  the  violation  of  law,  franchise  or  order  charged  in  the 
complaint,  and  shall  notify  the  commission  of  that  fact  before  the  time 
allowed  for  answer,  the  commission  need  take  no  further  action  upon  the 
charges.  If,  however,  the  charges  contained  in  such  petition  be  not  thus 
satisfied,  ^nd  it  shall  appear  to  the  commission  that  there  are  reasonable 
grounds  therefor,  it  shall  investigate  such  charges  in  such  manner  and  by 
such  means  as  it  shall  deem  proper,  and  take  such  action  within  its  powers 
as  the  facts  justify. 

3.  Whenever  either  commission  shall  investigate  any  matter  complained  of 
by  any  person  or  corporation  aggrieved  by  any  act  or  omission  of  a  common 
carrier,  railroad  corporation  or  street  railroad  corporation  under  this  section 
it  shall  he  its  duty  to  make  and  file  an  order  either  dismissing  the  petition 
or  complaint  or  directing  the  common  carrier,  railroad  corporation  or  street 
railroad  corporation  complained  of  to  satisfy  the  cause  of  complaint  in  whole 
or  to  the  extent  which  the  commission  may  specify  and  require. 

The  procedure  outlined  in  section  48  is  precisely  the  procedure 
that  has  been  followed  in  this  case.  The  complaint  of  the  Bliss 
company  was  presented  to  the  commission.  As  it  was  a  complaint 
of  the  character  described  in  section  48,  a  copy  thereof  was  for- 
warded to  the  railroad  company  accompanied  by  an  order  for 
satisfaction  or  answer.  On  receipt  of  the  company's  answer,  the 
matter  was  regularly  brought  on  for  hearing  before  the  commis- 
sion. The  hearing  has  been  had,  and  now  the  commission  has 
power  to  make  such  order  in  the  matter  as  the  facts  justify.  The 
wording  of  section  48  of  the  Public  Service  Commissions  Law  is 
so  clear  that  there  can  be  no  doubt  that  it  was  intended  to  em- 
power the  commission  to  make  an  order  in  a  case  just  like  the 
present  one. 

The  violations  of  law  upon  which  the  public  service  commis- 
sion may  act  are  not  restricted  to  such  offenses  as  are  specifically 
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mentioned  in  the  written  law ;  and  the  failure  of  a  railroad  com- 
pany to  comply  with  the  requirements  of  its  franchise  and  charter 
by  failing  and  refusing  to  complete  its  road  and  place  the  same 
in  full  operation  is  a  violation  of  law.  Willcox  v.  Richmond 
Light  &  Railroad  Co.,  142  App.  Div.  44,  48;  affd,  202  N.  Y. 
515;  Public  Service  Commission  v.  New  York  Railways  Co.,  77 
Misc.  Rep.  487,  492. 

Under  section  48  of  the  Public  Service  Commissions  Law,  the 
commission  has  full  power  to  make  an  order  to  stop  a  violation  of 
law.  Under  section  57,  it  has  power  to  apply  to  the  Supreme 
Court  for  a  writ  of  mandamus,  for  the  purpose  of  stopping  a 
violation  of  law.  As  the  failure  of  the  Jay  Street  Connecting 
Railroad  to  comply  with  the  requirements  of  its  charter  and  fran- 
chise is  a  violation  of  law,  the  commission  has  its  election  whether 
to  make  an  order  under  section  48,  or  to  apply  to  the  court  for  a 
writ  of  mandamus  under  section  57.  "  The  two  sections  are  sup- 
plementary of  each  other  and  not  inconsistent,  and  the  commis- 
sion is  entitled  to  proceed  under  either  or  both  simultaneously  as 
it  may  be  deemed  necessary."  Willcox  v.  Richmond  Light  & 
Railroad  Co.,  142  App.  Div.  44,  47,  48;  affd.,  202  N.  Y.  515. 

Counsel  for  the  railroad  company  states  in  his  brief  that  the 
commission  itself,  in  the  One  Hundred  and  Sixteenth  Street  Case, 
77  Misc.  Rep.  487,  supra,  "  recognized"  that  it  had  no  power  to 
make  an  order.  The  commission  did  no  such  thing.  True,  the 
commission  in  that  case  applied  to  the  court  for  a  writ  of  man- 
damus, but  that  did  not  involve  the  conclusion  that  the  commis- 
sion considered  that  it  had  no  power  to  make  an  order.  The 
commission  would  have  been  very  foolish  to  "  recognize  "  that  it 
lacked  power  to  make  an  order  when  the  Appellate  Division  and 
the  Court  of  Appeals  had  long  before  held  that  the  commission  had 
its  election  whether  to  make  an  order,  or  to  apply  for  a  writ  of 
mandamus.  Willcox  v.  Richmond  Light  &  Railroad  Company, 
supra. 

Moreover,  in  view  of  what  the  courts  had  decided,  any  such 
"  recognition,"  if  made,  would  have  been  simply  nugatory. 

That  the  commission  never  "  recognized  "  any  lack  of  power  to 
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make  an  order  in  a  case  such  as  that  here  presented  is  shown  by 
the  fact  that  the  commission  has  made  such  orders  and  that  the 
orders  have  been  obeyed,  Evans  v.  New  York  &  Harlem  Railroad 
Company,  1  P.  S.  C.  R.  (Ist  Dist.  N.  Y.)  502 ;  Extension  in  Mc- 
Comb's  Dam  Road,  3  id.  271. 

The  first  of  these  orders  was  made  long  before  the  One  Hun- 
dred and  Sixteenth  Street  Case  arose,  and  the  second  of  these 
orders  was  made  shortly  before  application  was  made  for  a  writ 
of  mandamus  in  the  One  Hundred  and  Sixteenth  Street  Case. 

It  is  clear  that  the  commission  has  its  election  whether  to  make 
an  order,  or  to  apply  for  a  writ  of  mandamus ;  and  that  in  some 
cases  it  has  used  the  one  remedy,  and  in  other  cases  it  has  used  the 
other  remedy.  It  never  has  "  recognized  "  that  it  lacked  power 
to  use  either. 

In  the  present  case,  therefore,  either  method  of  procedure  is 
open  to  the  commission.  In  view  of  the  fact  that  the  complainant 
seems  to  prefer  to  have  the  commission  issue  an  order,  I  am  of 
the  opinion  that  relief  should  be  granted  in  that  manner. 

The  railroad  company  urges  that  in  case  the  commission  has 
power  to  make  an  order  it  should  not  make  an  order  in  this  case 
for  three  reasons: 

1.  The  franchise  is  permissive  and  not  mandatory. 

2.  It  would  be  inequitable  to  compel  the  company  to  give  the 
service. 

3.  The  commission  has  no  jurisdiction  of  Arbuckle  Brothers, 
and  without  an  effective  order  compelling  Arbuckle  Brothers  to 
yield  up  their  building  to  the  service  of  the  railroad  company  any 
order  of  the  commission  would  be  an  idle  ceremony. 

1.  It  makes  no  difference  whether  the  franchise  is  permissive 
or  mandatory.  If  permissive,  possibly  the  company  may  have  had 
its  option  whether  to  accept  the  franchise  or  not.  But  having 
accepted  it,  and  hatting  constructed  a  substantial  part  thereof,  the 
company  is  under  the  legal  duty  to  complete  and  operate  its 
erdi/re  line.  There  is  no  privilege  granted,  or  right  obtained,  to 
construct  and  operate  only  a  part  thereof,  and  the  construction 
and  operation  of  only  a  part  thereof  is  without  legal  sanction. 
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People  V.  Albany  &  Vermont  K.  E.  Co.,  24  N.  Y.  261,  269; 
Paige  V.  Schenectady  Bailway  Co., '  178  id.  102,  114;  Public 
Service  Commission  v.  New  York  Railways  Co.,  77  Misc.  Rep. 
487. 

Counsel  for  the  company  concedes  the  principle  above  an- 
nounced, at  page  19  of  his  brief,  as  follows :  "  Where  a  railroad 
accepts  a  franchise  to  serve  the  public  the  only  consideration 
would  be  that  if  any  part  of  the  franchise  is  accepted,  the  whole 
must  be." 

However,  he  claims  that  in  this  case  the  franchise  was  accepted 
to  ser\'e  the  public  and  also  one  private  company,  namely,  the 
Bliss  company,  and  that  the  service  to  the  private  company  will 
defeat  service  to  the  public,  and  that  a  different  rule  should  there- 
fore be  applied.  The  answer  to  this  is  that  the  "  one  private  com- 
pany "  mentioned  is  a  part  of  the  public,  and  does  not  exist  in 
addition  to  the  public,  and  that  there  is  no  service  whatever  to 
the  public  at  present,  but  service  only  to  Arbuckle  Brothers,  and 
that  the  only  way  of  affording  service  to  the  public  will  be  by 
completing  the  line  as  contemplated  by  the  charter  and  franchise 
and  operating  the  entire  line. 

2.  The  claim  is  made  that  it  would  be  inequitable  to  compel 
the  railroad  company  to  give  the  Bliss  company  the  relief  it 
seeks. 

No  reasons  are  given  for  this  claim,  and  there  are  no  so\ind 
reasons  for  it.  The  Bliss  company  is  a  very  large  shipper  of  mer- 
chandise, and  its  business  would  be  highly  remunerative.  The 
construction  and  operation  of  the  unconstructed  portion  of  the 
road  is  entirely  practicable.  Such  difficulties  as  might  bo  en- 
countered, and  any  expense  that  might  be  incurred  in  making 
the  necessary  changes  in  the  Arbuckle  building,  arc  duo  to  what 
may  be  deemed  to  be  the  action  of  the  railroad  company  itself 
in  not  constructing  the  building  and  laying  the  tracks  in  accord- 
ance with  the  requirements  of  the  franchise. 

3.  It  is  true  that  the  commission  has  no  jurisdiction  of 
Arbuckle  Brothers,  and  cannot  make  an  order  compelling  them  to 
make  changes  in  their  building;  but  it  is  not  true  that  any  order 
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against  the  railroad  company  necessitating  changes  in  the  building 
would  therefore  be  an  *^  idle  ceremony."  The  commission  fre- 
quently makes  orders  requiring  railroad  companies  to  do  con- 
struction work  where  it  is  necessary  for  the  companies  to  pro- 
cure certain  rights,  by  consent  or  by  condemnation,  before  they 
can  execute  the  orders.  In  such  cases  the  duty  is  cast  upon  the 
companies  to  procure  the  necessary  rights.  The  Jay  Street  Con- 
necting Railroad  has  the  right  to  acquire  by  condemnation  the 
necessary  rights  to  enable  it  to  complete  and  operate  its  road.  But 
it  does  not  need  to  acquire  any  rights  in  that  manner  for  the 
reason  thai  it  long  ago  acquired  the  necessary  rights  under  Us 
contract  with  Arhuckle  Brothers  hereinbefore  quoted  in  full,  a^ 
is  still  possessed  of  those  rights. 

If  the  railroad  company  should  proceed  with  the  construction  of 
the  road,  I  do  not  see  how  Arbuckle  Brothers  would  be  in  any  posi- 
tion to  interfere  with  the  work.  They  made  a  contract  expressly 
permitting  the  construction  and  operation  of  the  road.  At  the 
time  the  corUract  was  made  the  building  had  not  been  constructed. 
In  constructing  the  building  in  the  manner  in  which  they  did 
construct  it,  they  knew  full  well  that  they  were  omitting  to  make 
provision  for  the  construction  and  operation  of  the  railroad  in  the 
manner  provided  by  the  railroad  company's  charter  and  franchise 
and  in  the  manner  provided  by  the  contract  between  themselves 
and  the  railroad  company.  The  result  is  that,  even  if  the  parties 
to  the  agreement  had  been  separate  and  distinct,  and  had  been 
dealing  at  arm's  length,  the  owners  of  the  building  would  be  in 
no  position  to  interfere ;  and  if  they  undertook  to  interfere  their 
interference  might  be  enjoined.  But  in  this  case  it  appears  that 
the  parties  are  not  separate  and  distinct,  and  are  not  dealing  at 
arm's  length.  On  the  contrary,  it  appears  that  the  interests  own- 
ing the  building  and  the  interests  owning  the  railroad  are  one  and 
the  same.  It  is  quite  apparent  that  the  railroad  company  would 
not  encounter  any  real  interference  in  making  changes  in  what  is 
to  all  intents  and  purposes  its  own  building.  If  Arbuckle 
Brothers  as  owners  of  the  building  should  attempt  to  interfere 
with  Arbuckle  Brothers  as  owners  of  the  railroad,  I  see  no  reason 
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why  Arbuckle  Brothers  as  owners  of  the  building  should  not  be 
enjoined  by  Arbuckle  Brothers  as  owners  of  the  railroad. 

From  the  foregoing  it  is  clear  that  the  commission  does  not  need 
to  have  any  jurisdiction  over  Arbuckle  Brothers  as  owners  of  the 
building.  It  is  clear,  also,  that  the  commission's  order  would  not 
necessitate  the  acquisition  by  the  railroad  company  of  any  rights 
by  condemnation  or  otherwise.  The  company  already  possesses 
the  necessary  rights.  Even  if  it  needed  any  additional  rights, 
there  would  be  no  real  difficulty  in  getting  them.  But,  even  if 
the  railroad  company  were  not  now  possessed  of  the  necessary 
rights  and  had  to  acquire  those  rights  by  condemnation,  the  com- 
mission might,  nevertheless,  make  its  order,  and  thereupon  the 
railroad  company  would  be  under  the  duty  of  proceeding  dili- 
gently to  acquire  those  rights. 

The  last  statement  made  by  counsel  for  the  railroad  company  is 
that,  if  the  commission  should  make  any  order  against  the  railroad 
company,  it  should  command  only  that  the  railroad  company  pro- 
ceed against  Arbuckle  Brothers  to  condemn  a  right  of  way  through 
the  warehouse  building,  or  bring  an  action  to  enforce  specific 
performance  of  the  contract  heretofore  entered  into  between  Ar- 
buckle Brothers  and  the  railroad  company ;  that  Arbuckle  Broth- 
ers cannot  be  coerced  by  the  order  of  the  commission;  and  that 
consequently  the  only  order  of  the  commission  that  could  bo 
effective  would  be  an  order  that  the  railroad  company  proceed  in 
one  way  or  another  to  secure  a  right  of  way  through  the  ware- 
house building. 

It  would  be  very  foolish  of  the  commission  to  make  such  an 
order  as  that  here  suggested,  for  the  reason  that  the  order,  if 
made,  would  be  absolutely  ineffective.  In  the  first  place,  I  do  not 
understand  how  an  action  for  specific  performance  would  lie. 
What  is  there  for  Arbuckle  Brothers  to  perform?  Absolutely 
nothing.  Their  contract  with  the  railroad  company  constitutes 
an  absolute  grant  of  a  right  of  way  through  the  building.  It  is 
an  executed  contract.  There  is  nothing  executory  about  it.  The 
consent  has  been  effective  since  the  date  of  the  franchise,  for  the 
contract  provided  that  the  use  and  occupancy  of  the  building 
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should  continue  during  the  life  of  any  franchise  granted  by  the 
city  of  New  York.  Moreover,  the  railroad  company  has  acted 
under  the  consent  It  long  ago  entered  upon  the  use  and  occu- 
pancy of  the  building,  and  could  now  go  on  and  complete  the  road 
as  authorized  by  the  contract.  Arbuckle  Brothers  have  not  made 
any  objection  to  further  action  imder  their  consent,  and  if  they 
did  their  objection  would  be  unavailing,  for,  as  hereinbefore 
pointed  out,  they  could  be  enjoined  from  obstructing  the  construc- 
tion and  operation  of  the  road. 

As  to  the  suggestion  that  the  order  of  the  commission  require 
the  company  to  institute  proceedings  to  acquire  the  right  of  way 
by  condemnation,  I  need  say  only  that  I  do  not  see  what  standing 
a  railroad  company  would  have  to  maintain  proceedings  to  acquire 
by  condemnation  a  right  of  way  that  it  already  possesses  under 
absolute  grant  A  railroad  company  cannot  condemn  property 
or  rights  that  it  already  owns.  It  cannot  condemn  e\^en  property 
or  rights  that  it  does  not  own  without  first  making  an  attempt  to 
agree  with  the  owner  for  the  purchase  of  such  property  or  rights, 
and  failing  in  such  attempt  See  Railroad  Law,  Section  17.  In 
the  present  case  not  only  was  an  agreement  reached,  but  it  was 
acted  upon  as  well. 

In  the  discussion  of  this  last  point,  I  have  not  adverted  to  the 
fact  that  the  interests  owning  the  building  and  the  interests  own- 
ing the  railroad  are  one  and  the  same.  When  that  fact  is  con- 
sidered the  futility  of  making  such  an  order  as  that  suggested  by 
the  railroad  company  becomes  all  the  more  apparent.  To  order 
these  interests  to  bring  an  action  against  themselves,  or  to  institute 
condemnation  proceedings  against  themselves,  would  be  as  ludi- 
crous as  it  would  be  futile  and  ineffective. 

I  recommend  that  an  order  be  adopted  directing  and  requiring 
the  Jay  Street  Connecting  Railroad  to  complete  the  construction 
of  its  road  and  place  the  same  in  full  operation,  as  required  by 
the  terms  and  conditions  of  its  charter  and  franchise  and  as  re- 
quired by  law. 

Dbpt.  Rep.  Vol.  IV  3 
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In  the  Matter  of  the  Application  of  the  Consolidated  Gas  Com- 
pany OF  New  York  for  Authority  to  Purchase  the  Stock  of  the 
New  York  and  Queens  Electric  Light  and  Power  Com- 
pany and  the  New  York  and  Queens  Gas  Company,  under 
Section  70  of  the  Public  Service  Commissions  Law. 

Case  No.  1453. 

(Public  Service  Commission,  First  District,  May  20,  191S.) 

Competition  between  public  service  corporations  —  gas  and  electric  corpora- 
tions as  rival  companies  —  ownership  of  stock  of  both  by  same  company 
permitted. 

Transfers  of  stock  —  gas  and  electrical  corporations  —  acquisition  of  stock 
control  of  each  by  gas  corporation  not  operating  in  the  same  territory. 

The  Consolidated  Gas  Company  asked  permission  to  purchase  the  stock 
of  a  gas  corporation  and  an  electric  corporation,  both  of  which  were 
operating  in  the  same  territory,  in  which  the  petitioner  had  not  hitherto 
been  a  factor.  Objection  was  made  that  gas  and  electric  corporations 
furnished  essentially  competing  services,  and  therefore  should  not  be 
permitted  to  come  under  the  same  ownership.  Held, —  that,  while  gas 
and  electric  companies  may  have  been  in  the  past  considered  as  rival 
companies,  to-day  such  is  not  the  case,  except  in  small  communities, 
and  even  there  electricity  for  lighting  is  rapidly  becoming  as  much  used 
as  gas,  and  is  largely  used  in  place  of  gas  for  street  lighting. 

The  New  York  and  Queens  Gas  Company,  a  gas  corporation,  and  the 
New  York  and  Queens  Electric  Light  and  Power  Company,  an  electric 
corporation,  operated  in  the  borough  of  Queens  the  Consolidated  Gas 
Company,  a  gas  corporation  not  itself  operating  in  the  same  territory 
as  these  two  companies,  asked  leave  to  purchase  all  of  the  capital  stock 
of  the  former,  and  all  of  the  common  and  preferred  stock  of  the  latter. 
Held, —  that,  under  all  of  the  circumstances  stated  in  the  opinion  adopted, 
the  application  should  be  granted. 

The  Consolidated  Gas  Company  asked  authority,  under  section 
70  of  the  Public  Service  Commissions  Law,  to  purchase  and  ac- 
quire all  of  the  capital  stock  of  the  New  York  and  Queens  Gas 
Company  and  all  of  the  common  and  perferred  stock  of  the  New 
York  and  Qiieens  Electric  Light  and  Power  Company. 

The  two  corporations  last  named  are  Engaged  in  the  supply  of 
gas  and  electric  service,  respectively,  in  portions  of  the  borough  of 
Queens. 
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The  order  entered,  on  May  20,  1913,  by  the  vote  of  a  majority 
of  the  commission,  granting  the  application  in  entirety,  was,  in 
full,  as  follows: 

Application  having  been  made  to  this  commission  by  the  Consolidated  Gns 
Company  of  New  York  by  petition  dated  and  verified  January  18,  1912, 
pursuant  to  the  provisions  of  section  70  of  the  Public  Service  Commissions 
Law,  for  authority  to  purchase,  acquire,  take  and  hold  all  tlie  outstanding^ 
common  stock  of  the  New  York  and  Queens  Gas  Company,  and  all  the  out- 
standing common  stock  and  all  the  outstanding  preferred  stock  of  the  Now 
York  and  Queens  Electric  Light  and  Power  Company;  and  a  hearing  having 
been  duly  had  by  and  before  the  commission  upon  said  application  on  January 
31,  1012,  and  on  certain  adjourned  dates  to  and  including  November  12,  1012, 
Honorable  Milo  R.  Maltbie,  Commissioner,  presiding,  Shearman  and  Sterling, 
by  John  A.  Garver,  of  counsel,  appearing  for  the  Consolidated  Gas  Company, 
Edward  M.  Strothers  appearing  for  Manton  B.  Metcalf,  a  stockholder  of  the 
New  York  and  Queens  Electric  Light  and  Power  Company,  and  Arthur  DuBois, 
assistant  counsel,  attending  for  the  commission;  and  testimony  liavini?  h<on 
taken  upon  said  hearing;  and  it  having  been  made  to  appear  by  the  pro- 
ceedings on  said  hearing  that  said  Consolidated  Gas  Company  of  New  York  has 
acquired  an  option  on  all  the  outstanding  common  stock  of  the  New  York  and 
Queens  Gas  Company  and  has  acquired  an  option  on  a  majority  of  the  out- 
standing common  stock  and  outstanding  preferred  stock  of  the  New  York  and 
Queens  Electric  Light  and  Power  Company;  and  the  commission  being  of  the 
opinion  that  said  application  should  be  granted,  it  is 

Ordered,  that  the  purchase  and  acquisition  by  the  Consolidated  Gas  Com- 
pany of  New  York  of  all  the  outstanding  common  stock  of  the  New  York  and 
Queens  Gas  Company,  and  of  all  the  outstanding  common  stock  and  all  the 
outstanding  preferred  stock  of  the  New  York  and  Queens  Electric  Light  and 
Power  Company,  be  and  the  same  hereby  are  authorized;  provided,  however, 
and  this  order  is  upon  the  express  condition  that  if,  within  one  year  from 
and  after  the  date  of  this  order,  any  of  the  holders  of  the  preferred  stock  of 
the  New  York  and  Queens  Electric  Light  and  Power  Company  shall  offer  the 
same  to  the  said  Consolidated  Gas  Company  of  New  York,  said  Consolidated 
Gas  Company  of  New  York  shall  purchase  and  accept  the  same  and  pay 
therefor  not  less  than  seventy-six  and  thirteen  one-hundred ths  per  cent  of 
the  par  value  thereof,  and  if  within  one  year  from  and  after  the  date  of 
this  order  any  of  the  holders  of  the  common  stock  of  the  New  York  and 
Queens  Electric  Light  and  Power  Company  shall  offer  the  same  to  the  said 
Consolidated  Gas  Company  of  New  York,  said  Consolidated  Gas  Company  of 
New  York  shall  purchase  and  accept  the  same  and  pay  therefor  not  less  than 
fifty-five  and  sixty-four  one-hundredths  per  cent  of  the  par  value  thereof. 

Chairman  McCall  and  Commissioners  Cram  and  Williams 
voted  for  the  adoption  of  the  opinion  of  Commissioner  Williams 
and  entry  of  the  foregoing  order  in  conformance  thereto.    Com- 
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missioners  Maltbie  and  Eustis  voted  against  the  entry  of  the 
above  order  and  in  favor  of  the  entry  of  an  order  submitted  by 
Commissioner  Maltbie. 

Commissioner  Maltbie  filed  an  opinion,  in  which  Commissioner 
Eustis  concurred,  in  dissent  from  the  action  of  the  majority  of 
the  commission  in  granting  permission  to  the  Con  soli date<l  Gas 
Company  to  acquire  stock  of  the  New  York  and  Queens  Electric 
Light  and  Power  Company. 

The  further  facts  as  to  the  matter  appear  in  the  opinion  adopted. 

Arthur  DuBois  for  the  commission. 

Shearman  &  Sterling,  by  John  A.  Garver,  for  the  Consolidated 
Gas  Company  of  New  York. 

Edward  M.  Stothers,  for  Manton  B.  Metcalf,  a  stockholder  of 
the  New  York  and  Queens  Electric  Light  and  Power  Company. 

Williams,  Commissioner. —  By  this  application  the  Consoli- 
dated Gas  Company  asks  leave  to  purchase:  1.  All  of  the  capital 
stock  of  the  New  York  and  Queens  Gas  Company,  and  2.  All  of 
the  common  and  preferred  stock  of  the  New  York  and  Queens 
Electric  Light  and  Power  Company. 

Both  of  these  companies  operate  in  the  borough  of  Queens,  the 
largest  borough  in  area  in  the  city,  and,  compared  with  the  other 
boroughs,  the  most  sparsely  built  up,  being  composed  of  former 
villages,  widely  separated,  the  only  former  city  in  the  borough 
being  Long  Island  City. 

Many  new  streets  have  been  laid  out,  and  for  the  past  few  years 
the  building  operations  and  the  population  have  increased  at  a 
more  rapid  rate  than  in  any  other  borough  of  the  city  of  New 
York. 

As  to  the  gas  company,  the  applicant  company  already  has  a 
large  plant  for  the  manufacture  of  gas  in  the  borough  of 
Queens,  and  offers  to  buy  from  the  Queens  company  all  its  stock, 
6,000  shares,  for  about  sixty-six  dollars  a  share.     The  owners  of 
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this  stock  desire  to  sell  it  at  that  figure  —  every  share  of  it  — 
and  unless  the  public  will  suffer  by  this  arrangement,  the  commis- 
sion should  not  withhold  its  consent. 

It  is  the  clear  and  distinct  policy  of  the  state  today  to  permit 
the  acquisition  of  the  capital  stock  of  one  gas  or  electric  company 
by  another.  This  policy  has  received  the  emphatic  approval  of  the 
courts.  Wilcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19,  49; 
Matter  of  Attorney  General,  124  App.  Div.  401,  406;  People  ex 
rel.  Public  Service  Commission  v.  Long  Acre  Company,  137  id. 
810,  819;  People  ex  rel.  X.  Y.  El.  Lines  Co.  v.  Ellison,  188  N.  Y. 
623,  530,  531. 

Ko  one  will  seriously  contend  that  the  applicant  company  is  not 
by  far  the  stronger  company,  and  it  is  clear  from  the  evidence  that 
much  capital  will  have  to  be  expended  to  keep  pace  with  the  rapid 
development  of  the  borough.  At  least  one  new  holder  is  needed 
now,  and  I  think  there  is  no  question  but  that  the  applicant  com- 
pany is  in  a  better  position  to  finance  these  improvements  than  the 
smaller  company,  which  does  not  even  pay  dividends  upon  its 
stock.  Then  too,  in  case  of  accident,  the  applicant's  plant  could 
be  made  to  supply  all  the  gas  used  in  the  Queens  system  without 
interruption,  and  in  a  matter  so  important  as  lighting  a  city,  this 
becomes  a  material  consideration. 

Light  is  indispensable  at  aU  times,  and  no  municipality  can  be  said  to  be 
well  governed  whicli  is  not  able  to  command  its  presence  under  all  circum- 
stances.   Harlem  Gas  Co.  v.  Mayor,  33  N.  Y.  328. 

The  question  seems  to  have  been  raised  at  the  hearing  that  the 
applicant  might  close  the  plant  of  the  Queens  company  and  sell  to 
it  gas  from  its  own  plant  at  an  exorbitant  price.  This  cannot  be 
done,  as  the  commission  would  have  ample  power  to  correct  any 
such  attempt  to  mulct  the  smaller  company,  by  means  of  an  order 
in  a  rate  case. 

The  price  which  the  consumer  must  pay  is  within  the  regulatory 
powers  of  the  commission,  and  it  must  follow  that,  if  the  larger 
company  can  finance  extensions  to  better  advantage,  and  can  pro- 
duce gas  for  less  money,  the  public  must  in  the  end  benefit  by  a 
reduction  of  the  rate. 


38  State  Department  Reports. 


Public  Service  Commission,  First  District. 


It  is  clear  to  me  that  the  public  will  be  benefited  rather  than 
injured  by  the  granting  of  the  application. 

Mosrt  of  the  directors  of  the  Queens  County  Gas  Company  are 
directors  of  the  electric  light  company,  so  that  while  there  are  two 
separte  organizations,  they  represent  the  same  interests.  As  to  the 
electric  light  company,  the  same  considerations  looking  to  the  effi- 
ciency of  the  plant  and  economy  in  finance  and  operation  prevail, 
as  the  applicant  company  owns  all  the  stock  of  the  New  York 
Edison  Company,  which  supplies  much  of  the  current  in  Manhat- 
tan, and  the  Edison  company's  large  power  house  in  Manhattan  is 
already  connected  with  the  Queens  County  Electric  Company's 
lines,  and  in  case  of  accident  to  the  Queens  County  power  house., 
the  load  could  be  immediately  transferred  to  the  Edison  station. 

The  applicant  company  has  an  option  on  a  majority  of  the  pre- 
ferred and  a  majority  of  the  common  stock  of  the  Electric  Light 
and  Power  Company.  These  options  were  secured  at  practically 
the  same  price,  the  preferred  being  about  seventy-five  dollars  and 
the  common  about  fifty-five  dollars  per  share  of  the  par  value  of 
one  hundred  dollars,  the  bid  and  asked  prices  for  these  stocks 
being  tabulated  and  marked  in  evidence  "  Exhibit  No.  1."  This 
table,  for  the  year  immediately  preceding  the  application,  shows 
that  the  average  bid  price  for  the  common  stock  was  fifty-two  dol- 
lars and  five  cents  and  the  asking  price  fifty-eight  dollars,  and 
twenty-six  cents;  and  for  the  preferred  stock  the  bid  price 
seventy-four  dollars  and  fifteen  cents  and  the  price  asked  seventy- 
six  dollars  and  sixty-eight  cents. 

While  gas  and  electric  companies  may  have  been  in  the  past 
considered  as  rival  companies,  today  such  is  not  the  case,  except  in 
small  communities,  and  even  there  electricity  for  lighting  is 
rapidly  becoming  as  much  used  as  gas,  and  is  largely  used  in  place 
of  gas  for  street  lighting. 

No  one  can  seriously  contend  that  in  any  other  borough  of  the 
city  where  the  gas  and  electric  companies  have  come  under  one 
management  that  there  has  been  any  failure  to  "  discover  processes 
which  will  lessen  cost "  or  that  there  has  been  a  "  failure  to  take 
advantage  of  everv  new  invention  or  discoverv."  There  is  no 
reason  to  believe  that  anv  other  method  will  be  followed  in  Queens. 
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In  this  case,  also,  the  commission  has  full  power  to  regulatfl 
rates,  and  to  provide  for  connections  into  the  houses  of  residents 
of  the  borough. 

I  recommend  an  order  granting  the  application,  but  the  order 
should  provide  that  the  applicant  company  shall  pay,  on  demand, 
for  such  minority  stock  as  shall  be  offered  the  average  price  at 
which  such  stock  was  sold  within  the  year  preceding  this  applica- 
tion (1911). 

Maltbie,  Commissioner  (dissenting,  in  part)  :  This  is  an  ap- 
plication by  the  Consolidated  Gas  Company  for  authority  to  pur- 
chase all  of  the  capital  stock  of  the  New  York  and  Queens  Gas 
Company  and  all  of  the  common  and  preferred  stock  of  the  New 
York  and  Queens  Electric  Light  and  Power  Company.  The  evi- 
dence submitted  indicates  that  the  company  can  probably  acquire 
every  share  of  stock  of  the  former  company,  but  has  not  thus  far 
been  iible  to  secure  options  upon  all  of  the  common  or  all  of  the 
preferred  stock  of  the  Electric  company,  although  able  to  secure  a 
majority  of  each. 

Fkanchises  of  New  Yobk  and  Queens  Gas  Company 

The  New  York  and  Queens  Gas  Company  was  incorporated 
July  9,  1904,  under  the  Transportation  Corporations  Law,  for  the 
purpose  of  manufacturing  and  supplying  gas  for  lighting  the 
streets  and  public  and  private  buildings  in  the  borough  of 
Queens.  By  merger,  assignment,  sale,  or  lease,  the  New  York  and 
Queens  Gas  Company  has,  since  July  25,  1904,  been  in  possession 
of  the  gas  franchises  and  business  of  the  former  villages  of  Flush- 
ing, College  Point  and  Whitestone,  and  of  the  town  of  Flushing 
outside  of  the  incorporated  villages.  It  has  also  been  in  possession 
of  unused  franchises  covering  Newtown  and  most  of  Jamaica- 
It  appears  from  the  testimony  in  this  case  that,  if  the  applica- 
tion of  the  Consolidated  Gas  Company  to  acquire  the  shares  of  the 
New  York  and  Queens  Gas  Company  is  approved,  the  latter  com- 
pany may  apply  to  the  commission  for  the  right  to  exercise  this 
Newtown  franchise  for  the  purpose  of  laying  a  through  main 
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from  the  easterly  boundary  line  of  Long  Island  City  across  New- 
town to  Flushing,  in  order  to  connect  the  Astoria  plant,  controlled 
by  the  at)plicant,  with  the  distributing  system  of  the  New  York 
and  Queens  Gas  Company.  It  does  not  appear  clearly  whether 
this  Newtown  franchise  has  ever  been  exercised  or  not,  but  at  any 
rate  it  has  not  been  exercised  for  many  years.  Accordingly,  under 
the  Public  Service  Commissions  Law,  it  cannot  be  exercised  with- 
out authority  from  this  commission. 

The  Newtown  and  Jamaica  franchises  are  without  time  limit. 
The  company's  franchise  for  the  town  of  Flushing  (ward  3)  out- 
side of  the  former  villages  of  Flushing,  Whitestone  and  Collie 
Point,  is  for  fifty  years  from  May  1,  1897.  The  Whitestone  fran- 
chise is  for  a  period  of  twenty-five  years  from  December  30,  1897, 
with  a  right  of  renewal  for  an  additional  period  of  twenty-five 
years.  The  College  Point  and  Flushing  village  franchises  are  un- 
limited. 

In  ward  2  (Newtown),  gas  is  now  supplied  exclusively  by  the 
Newtown  Gas  Company,  incorporated  April  13,  1891.  This  com- 
pany, through  stock  ownership,  is  a  subsidiary  of  the  Brooklyn 
Union  Gas  Company,  stock  control  having  been  acquired  by  the 
latter  through  one  of  its  predecessors.  The  Williamsburgh  Gas 
Light  Company.  In  ward  4  (Jamaica),  gas  is  now  supplied  by 
three  other  subsidiaries  of  the  Brooklyn  Union  Gas  Company. 
One  of  these,  the  Richmond  Hill  and  Queens  County  Gas  Light 
Company,  has  a  franchise  and  operates  only  within  the  limits  of 
the  former  village  of  Richmond  Hill,  a  territory  not  covered  by  the 
Jamaica  franchises  of  the  New  York  and  Queens  Gas  Company. 
One  of  the  other  companies,  the  Jamaica  Gas  Light  Company, 
operates  in  the  former  village  of  Jamaica,  and  also  in  the  narrow 
area  lying  between  the  former  villages  of  Jamaica  and  Richmond 
Hill.  The  Woodhaven  Gas  Light  Company,  incorporated  Septem- 
ber 11,  1871,  supplies  gas  in  all  that  part  of  ward  3  (town  of 
Jamaica)  outside  of  the  former  villages  of  Jamaica  and  Richmond 
Hill  and  the  territory  lying  between  them. 

Thus,  it  appears  that  by  the  acquisition  of  control  of  the  New 
York  and  Queens  Gas  Company,  the  Consolidated  Gas  Company 
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would  be  in  a  position,  with  the  approval  of  this  commission,  to 
enter  into  active  competition  in  Newtown  and  most  of  Jamaica 
with  subsidiaries  of  the  Brooklyn  Union  Gas  Company,  now  sup- 
plying those  areas. 

Franchises  of  New  Yoek  and  Queens  Electeio  Light  and 

PowEB  Co. 

The  New  York  and  Queens  Electric  Light  and  Power  Company 
was  incorporated  July  21,  1900,  under  article  VI  of  tiie  Trans- 
portation Corporations  Law,  for  the  purpose  of  manufacturing  and 
using  electricity  for  producing  light,  heat  or  power,  and  in  light- 
ing streets,  avenues,  public  parks  and  places,  and  public  and  pri- 
vate buildings  within  the  county  of  Queens  and  the  county  of 
Xassau.  As  the  result  of  various  mergers  and  other  proceedings, 
the  New  York  and  Queens  Electric  Light  and  Power  Company 
now  holds  franchises  for  the  supply  of  electric  current  in  ward  1 
(Long  Island  City),  ward  2  (Newtown),  ward  3  (Flushing),  and 
ward  4  (Jamaica)  of  the  borough  of  Queens.  The  company  has 
no  franchise  of  record  within  the  limits  of  the  former  village  of 
Jamaica,  or  within  the  limits  of  the  former  village  of  Richmond 
Hill,  except  for  a  single  street  —  Broadway.  It  claims  franchise 
rights  in  these  former  villages,  however,  partly  by  acquiescence 
and  partly  by  permission  of  abutting  owners  for  the  occupation  of 
streets  prior  to  their  legal  opening.  The  company's  Long  Island 
City  and  Newtown  franchises  are  without  time  limit.  So,  also, 
are  its  franchises  for  the  former  villages  of  College  Point,  White- 
stone  and  Flushing,  and  for  the  county  roads  in  the  town  of  Flush- 
ing. Its  franchises  for  the  balance  of  ward  3  (town  of  Flushing) 
run  for  a  period  of  twenty-five  years  from  December  29  and  De- 
cember 30,  1897,  with  a  right  of  renewal  for  a  similar  period. 
The  company's  franchise  on  Broadway,  in  Richmond  Hill,  is  un- 
limited. Its  franchises  for  the  town  of  Jamaica,  outside  of  the 
former  incorporated  villages,  are  for  forty-five  years  from  Oc- 
tober 27  and  December  8,  1896,  and  November  27,  1897. 

No  other  company  exercises  public  franchises  for  the  supply  of 
electric  current  in  the  first  four  wards  of  the  borough  of  Queens ; 
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and,  so  far  as  the  records  show,  no  other  company  claims  any  such 
franchises,  except  that  the  testimony  in  this  case  shows  a  claim  by 
the  applicant  on  behalf  of  its  subsidiary,  the  East  River  Gas  Com- 
pany of  Long  Island  City,  of  the  right  to  supply  electric  current 
in  ward  1  (Long  Island  City). 

Areas  of  Supply. 

The  applicant  in  this  case,  the  Consolidated  Gas  Company,  al- 
ready controls  through  direct  ownership,  or  the  ownership  of 
stocks  of  subsidiary'  companies,  all  of  the  gas  and  electric  plants 
in  the  borough  of  Manhattan  operated  under  public  franchises 
(except  the  Long  Acre  Electric  Light  and  Power  Company)  ;  all 
of  the  gas  and  electric  plants  similary  operated  in  the  borough 
of  The  Bronx,  except  those  of  the  Bronx  Gas  and  Electric  Com- 
pany in  a  portion  of  the  annexed  district;  the  gas  and  electric 
plants  in  Westchester  county  owned  by  the  Westchester  Lighting 
Company  and  The  Yonkers  Electric  Light  and  Power  Company ; 
and  the  gas  plants  operated  in  ward  1  (Long  Island  City)  of  the 
borough  of  Queens.  As  stated,  the  company  also  claims  the  right, 
through  the  franchises  of  the  East  River  Gas  Company  of  Long 
Island  City,  a  subsidiary  concern,  to  furnish  electric  current  in 
ward  1  of  the  borough  of  Queens,  although  this  right  has  never 
been  exercised,  and  cannot  be  exercised  without  the  permission  of 
the  commission. 

The  Xew  York  and  Queens  Gas  Company  is  the  only  company 
supplying  gas  in  ward  3  of  the  borough  of  Queens.  The  New 
York  and  Queens  Electric  Light  and  Power  Company  is  the  only 
company  supplying  electric  current  under  public  franchises  in  the 
entire  borough  of  Queens,  except  a  small  portion  called  the  Rock- 
aways,  constituting  ward  6. 

The  area  of  the  boroughs  of  Manhattan  and  The  Bronx  already 
controlled  for  both  gas  and  electricity  by  the  applicant  in  this 
case  is  approximately  forty-nine  square  miles,  and  has  a  popula- 
tion of  about  2,750,000.  The  additional  area  in  the  borough  of 
Queens  already  controlled  by  the  applicant  for  the  supply  of  gas 
has  an  area  of  seven  and  three-tenths  square  miles,  WMth  a  popu- 
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lation  of  somewhat  more  than  60,000.  The  area  of  ward  3  of 
the  borough  of  Queens  controlled  by  the  New  York  and  Queens 
Gas  Company,  which,  if  the  application  is  granted  in  this  case, 
would  be  added  to  the  area  controlled  by  the  applicant,  is  about 
34.5  square  miles,  and  has  a  present  population  of  about  40,000. 
It  will  be  noted  that  this  territory,  though  having  at  present  a 
small  population,  has  an  area  more  than  sixty  per  cent  as  large 
as  the  territory  now  controlled  by  the  applicant  for  the  supply 
of  gas  within  the  city  of  New  York,  and  fifty  per  cent  larger 
than  the  entire  borough  of  Manhattan  taken  by  itself. 

The  area  controlled  by  the  New  York  and  Queens  Electric 
Light  and  Power  Company  for  the  supply  of  electric  current  is 
approximately  121.9  square  miles,  and  has  a  population,  according 
to  the  census  of  1910,  of  about  275,000.  It  is  to  be  noted  that 
this  territory,  which,  if  the  application  in  the  present  case  is 
granted,  would  be  added  to  the  territory  already  controlled  by  the 
applicant  for  the  supply  of  electric  current,  though  at  present 
sparsely  populated  except  in  a  few  places,  has  an  area  almost  two 
and  one-half  times  as  great  as  the  area  already  controlled  by  the 
applicant  in  the  city  of  New  York  for  the  supply  of  electric  cur- 
rent, and  about  four  and  one-half  times  as  great  as  the  borough 
of  Manhattan  taken  by  itself. 

It  should  be  noted,  further,  that  the  New  York  and  Queens 
Gas  Company,  although  operating  only  in  the  Flushing  district, 
claims  franchises  in  ward  2  (Newtown),  and  in  most  of  ward  4 
(Jamaica),  where  no  subsidiary  of  the  Consolidated  Gas  Com- 
pany now  has  franchises.  The  control  of  these  additional  fran- 
chises, if  they  should  be  subsequently  exercised  under  proper  au- 
thority, would  extend  the  applicant's  sphere  of  influence,  so  far 
as  the  gas  supply  is  concerned,  over  an  additional  area  of  ap- 
proximately seventy-five  square  miles,  with  a  population  in  1910 
of  140,000  or  150,000. 

Capitalization. 

The  capital  stock  of  the  New  York  and  Queens  Gas  Compan;y 
consists  of  6,000  shares  of  common  stock  of  the  par  value  of  $100 
per  share  —  a   total   of   $600,000.      The   applicant   states   that 
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options  have  been  obtained  upon  every  share,  and  that  the  total 
cost  of  acquisition  will  be  between  $65  and  $66  per  share,  ex- 
clusive of  interest  and  brokers'  commissions. 

The  New  York  and  Queens  Electric  Light  and  Power  Company 
has  outstanding  12,500  shares  of  common  stock  and  a  like  number 
of  shares  of  preferred  stock,  each  of  a  par  value  of  $100  per  share. 
The  applicant  has  not  secured  options  upon  all  of  the  stock,  but 
only  upon  a  majority  of  the  common  and  a  majority  of  the  pre- 
ferred stock.  The  average  price  to  be  paid  for  the  latter  is  about 
$76  per  share,  exclusive  of  brokerage  and  interest,  the  highest 
price  being  $87  per  share  and  the  lowest  $75.  The  average  price 
to  be  paid  for  the  common  stock  is  about  $56,  the  price  ranging 
from  $50.50  to  $60  per  share,  again  exclusive  of  interest  and 
brokerage.  The  applicant  states  that  it  is  willing  to  acquire  all 
of  the  common  and  all  of  the  preferred  stock,  if  it  can  do  so  within 
a  reasonable  time  at  the  average  price  paid  for  the  controlling 
interest. 

The  Consolidated  company  purposes  to  pay  cash  for  the  stocks 
of  both  companies,  but  no  plan  has  been  submitted  by  which  to 
finance  permanently  the  investment.  It  is  proposed  to  use  the 
available  current  funds  of  the  Consolidated  company  and  ulti- 
mately, possibly,  to  apply  to  the  commission  for  the  issuance  of 
capital  stock  or  some  form  of  collateral  trust  obligation.  This 
question,  however,  is  not  before  the  commission  at  this  time,  and, 
as  the  applicant  has  intentionally  withheld  it,  no  decision  in 
this  proceeding  may  be  used  as  groiuid  for  a  claim  that  the  com- 
pany has  the  right  to  issue  some  form  of  corporate  obligation. 
This  matter  will  be  considered  upon  its  merits  when,  if  ever,  it 
arises. 

Acquisition  of  Gas  Stock. 

The  reasons  urged  by  the  applicant  why  it  should  be  authorized 
to  purchase  the  stock  of  the  Xew  York  and  Queens  Gas  Company 
may  be  summarized  as  follows : 

1.  That  the  service  would  be  improved  and  the  efficiency  of 
operation  increased. 

2.  That  the  plant  and  facilities  of  the  Queens  Gas  Company 
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would  be  made  adequate  to  the  needs  of  the  rapidly  growing 
population  in  the  area  of  supply. 

3.  That  the  plant  of  the  Consolidated  systoni  could  he  used  in 
case  of  accident  to  prevent  interruption  of  service. 

4.  That,  without  the  assistance  of  the  Consolidated  Gas  Com- 
pany, the  Queens  Company  would  have  great  difficulty,  and  per- 
haps find  it  impossible,  to  finance  the  cost  of  improvements  and 
extensions. 

5.  That  the  Consolidated  Gas  (^ompany  would  secure  a  market 
for  gas  which  it  manufactures. 

These  reasons  will  be  considered  seriatim. 

I. 

When  questioned  as  to  whether  the  present  service  of  the  com- 
pany is  deficient,  the  witness  (Mr.  Carter)  for  the  applicant 
stated  that  he  thought  it  must  be  when  compared  with  that  of  the 
companies  owned  and  controlled  by  the  Consolidated  Gas  Com- 
pany; but  no  facts  were  produced  to  support  this  opinion,  and 
the  records  of  the  commission  show  that  the  number  of  complaints 
against  the  Queens  Gas  Company  are  not  relatively  greater  than 
against  the  Consolidated  system.  No  specific  suggestions  were 
made  to  show  how  the  service  would  be  improved,  except  that  the 
Queens  company  would  have  recourse  to  the  expert  engineering 
corps  of  the  Consolidated  Gas  Company. 

It  was  also  stated  by  Mr.  Carter  that,  in  his  opinion,  there 
would  be  an  increase  in  operating  efficiency  if  the  Consolidated 
Gas  Company  secured  control ;  but,  when  asked  whether  increased 
efficiency  would  be  reflected  in  the  price  of  gas  and  whether  the 
rates  would  be  reduced,  he  stated  that  he  had  no  reason  to  think 
that  they  would  be  reduced  at  the  present  time.  Under  such  cir- 
cumstances, it  is  evident  that  any  financial  benefits  which  will 
follow  an  approval  of  the  present  application  will  go  to  the  Con- 
solidated Gas.  Company,  and  not  to  consumers. 

It  is  clear,  also  thatj  so  long  as  neither  the  companies,  nor  the 
plants  are  consolidated,  the  economies  that  may  be  effected  will  be 
few.    If  a  separate  corporate  organization  is  maintained,  and  that 
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is  the  plan,  all  of  the  present  expenses  pertaining  to  the  Queens 
Gas  Company  as  a  company  will  continue;  and  as  long  as  the 
plant  of  the  Queens  company  is  maintained  as  a  separate  entity, 
which  is  also  contemplated  for  the  time  being,  there  can  be  no 
economy  in  capital  investment  and  very  little  in  operating  ex- 
pense. It  was  stated  that  ultimately  a  large  main  would  be  built 
connecting  the  Astoria  plant  of  the  Consolidated  system  with  the 
distribution  system  in  ward  3,  and  that  the  generating  plants  of 
the  New  York  and  Queens  company  would  not  be  extended,  but 
finally  dismantled.  Any  saving  in  the  elimination  of  generating 
plant  would  be  offset  by  the  cost  of  such  through  main  ($100,000) 
and  the  loss  and  shrinkage  in  transmission.  As  another  com- 
pany, outside  of  the  Consolidated  group,  supplies  ward  2,  through 
which  this  main  would  run,  the  amount  of  net  saving  by  such  an 
operation  would  be  small,  certainly  for  some  time  to  come. 

IL 

The  only  respect  in  which  it  was  stated  that  the  plant  and 
facilities  of  the  Queens  Gas  Company  were  deficient,  was  holder 
capacity.  The  company  now  has  three  holders  of  a  combined 
capacity  of  350,000  cubic  feet.  According  to  IMr.  Carter  an  ad- 
ditional holder  should  be  built  of  at  least  750,000  cubic  feet 
capacity  —  apparently,  to  provide  for  increased  consumption. 
So  far  as  the  record  shows,  there  is  no  criticism  of  the  manage- 
ment, and  the  only  question  is  one  of  finance,  which  will  be  con- 
sidered under  IV.  It  may  be  said,  also,  that  since  the  creation 
of  the  commission  in  1907,  there  have  been  no  more  complaints 
against  the  New  York  and  Queens  Gas  Company  relative  to  the 
adequacy  of  its  plant  and  facilities  than  against  other  companies, 
and  I  recall  no  instance  where  the^ complaint  has  not  been  promptly 
and  satisfactorily  remedied. 

Reference  was  also  made  to  the  construction  of  new  mains  and 
services.  The  law  requires  that  every  gas  company  shall,  upon 
application,  construct  an  extension  to  the  premises  of  an  appli- 
cant provided  they  are  within  100  feet  of  the  company's  main. 
I  know  of  no  instance  where  the  company  has  refused  to  do  this, 
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and  the  only  questions  that  have  arisen  regarding  extensions  have 
related  to  those  over  100  feet.  There  is  no  instance  on  record 
where  a  complaint  relating  to  such  a  matter  has  been  made  to  the 
commission,  a  ruling  had  that  the  service  should  be  built  and  a 
refusal  of  the  company  to  construct  it  received.  The  company 
has  had  a  general  policy  regarding  these  extensions,  and  neither 
poverty  nor  financial  difficulties  have  been  urged  as  a  reason  for 
failure  to  make  extensions.  It  is  apparent,  further,  that,  if  the 
Queens  company  is  controlled  by  the  Consolidated  Gas  Company, 
the  policy  upon  this  point  will  not  be  more  liberal,  for  Mr.  Carter, 
who  is  one  of  the  vice-presidents  and  secretary  of  the  Consolidated 
Gas  Company,  and  who  was  the  only  witness  for  the  petitioner  in 
this  proceeding,  said  that,  "  unless  the  expenditures  for  additions 
and  extensions  of  its  [the  company's]  property  will  pay  a  return 
upon  bonds  at  par,  they  should  not  be  made."  In  other  words, 
unless  an  extension  will  pay  its  carrying  charges,  it  ought  not  to 
be  built.  It  is  obvious  that,  if  the  company  is  to  draw  the  line  at 
this  point,  if  none  is  to  be  constructed  unless  it  will  pay,  any 
company  can  secure  funds  wherewith  to  build  extensions. 

III. 

It  is  suggested  by  the  petitioner  that  the  construction  of  a  main 
from  the  Astoria  plant  to  the  plant  of  the  Queens  Gas  Company 
in  Flushing  would  be  advantageous  to  the  latter  company  and  to 
the  public  in  that  any  interruption  of  service  in  case  of  an  accident 
at  the  Flushing  works  would  thereby  be  prevented.  This  point  is 
of  some  weight  but  not  of  great  importance,  as  accidents  in  gas 
works  which  interfere  with  service  to  the  public  are  most  unusual 
and  seldom  occur.  However,  Mr.  Carter  admitted  that  the  con- 
struction of  this  main  had  not  been  determined  upon  and  he  was 
unable  to  make  any  definite  statement  regarding  it.  If  no  con- 
necting main  is  built,  neither  the  company  nor  the  public  could 
gain  anything  in  this  direction.  Further,  it  is  quite  probable  that 
a  connection  could  be  made  with  the  mains  of  the  Brooklyn  Union 
Gas  Company,  which  supplies  adjoining  areas,  and  a  "  break- 
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down  service "  arranged  for  which  would  be  mutually  advan- 


tageous. 


IV. 

Much  stress  has  been  laid  upon  the  superior  financial  strength 
of  the  Consolidated  Gas  Company  and  the  advantages  that  might 
accrue  to  the  Queens  company  if  it  were  a  subsidiary.  It  is 
prophesied  that  the  population  will  increase  so  rapidly  that  the  de- 
mand for  additional  plant  and  facilities  will  be  too  large  for  such 
a  small  company  to  handle.  Mr.  Carter  admitted  that  the  com- 
pany had  not  been  at  a  disadvantage  in  the  past  in  obtaining  new 
capital,  but  attributed  this  to  the  moderate  character  of  the  gro\vth 
of  the  area.  As  a  matter  of  fact,  it  has  obtained  low  rates  — 4:V^ 
and  5  per  cent  —  on  its  temporary  loans.  He  called  attention  to 
the  fact  that  the  present  mortgage  of  the  company  limits  the 
amount  of  bonds  that  may  be  issued  thereunder  to  $1,000,000, 
that  of  this  amount  $816,000  are  issued  and  outstanding,  leaving 
only  $184,000  available  for  future  needs;  and  that  there  is  no 
redemption  clause  in  the  mortgage.  Undoubtedly  these  are  diffi- 
culties, but  they  are  not  insuperable.  Other  companies  have  met 
the  same  situation  by  the  issuance  of  a  consolidated  mortgage, 
reserving  a  sufficient  number  of  bonds  to  pay  off  the  underlying 
lien  upon  the  property  covered  by  the  first  mortgage.  When  this 
was  suggested  to  Mr.  Carter,  he  referred  to  a  proposition  made 
to  the  company  according  to  which  the  bankers  wo\ild  not  permit 
more  than  eighty  per  cent  of  the  cost  of  extensions  to  be  paid  for 
by  bond  issues,  would  offer  eighty-seven  and  one-half  for  five  per 
cent  bonds,  and  might  require  a  sinking  fund.  These  require- 
ments are  not  unusual.  A  limit  of  eighty  per  cent  of  construction 
cost  in  bonds  is  liberal,  and  many  bankers  will  not  permit  such 
a  high  percentage.  Upon  a  basis  of  eighty-seven  and  one-half,  the 
actual  rate  of  interest  to  be  paid,  allowance  being  made  for  the 
amortization  of  the  discount,  would  be  five  and  three-quarters  per 
cent,  which  is  less  than  the  Consolidated  company  charges  its 
subsidiary  companies.  According  to  the  reports  to  the  Commis- 
sion, the  Consolidated  Gas  Company  has  loaned  upwards  of  $30,- 
000,000  to  its  subsidiaries,  and  from  them  it  exacts  six  per  cent, 
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which  is  more  than  the  Queens  Gas  Company  has  been  paying, 
more  than  would  be  paid  under  the  above  terms,  and  more  than  is 
paid  by  other  eompanies  supplying  the  outlying  portions  of 
Greater  New  York.  It  is  doubtful,  therefore,  whether  the  (Jueens 
company  and  the  consumers  whom  it  serv^es  would  gain  anything 
through  being  financed  by  the  Consolidated  company,  for  it  is 
almost  certain  that  whatever  gain  came  through  that  source  would 
accrue  to  the  benefit  of  the  Consolidated  Gas  Company,  and  not 
to  the  Queens  company  or  the  public 

V. 

One  of  the  chief  reasons  urged  is  that  the  Consolidated  com- 
pany would  have  an  additional  market  for  the  gas  made  at  its 
large  plant  in  Astoria,  and  presumably  would  sell  gas  to  the 
Queens  company  at  a  profit;  if  it  did  not,  there  would  be  no  ad- 
vantage to  the  Consolidated  company  to  have  a  larger  market. 
Now  the  d^ree  to  which  the  Consolidated  company  would  profit 
would  depend  upon  the  price  paid  by  the  consumers,  and  not  by 
the  Queens  Gas  Company.  As  the  Consolidated  company  would 
be  the  owner  of  all  the  stock  of  the  Queens  company,  it  would 
not  matter  whether  the  former  overcharged  or  undercharged  the 
latter  for  gas,  assuming  the  price  to  the  consumer  remained  un- 
changed. If  the  Consolidated  overcharged,  its  large  profits  would 
be  offset  by  a  decrease  in  profits  from  the  Queens  company.  If 
the  Consolidated  undercharged  the  Queens  company,  the  decreased 
profits  to  the  Consolidated  would  be  offset  by  the  increase  profits 
from  the  Queens  company.  The  net  result  would  be  the  same 
in  both  cases. 

Through  the  ownership  of  the  stock  of  the  Queens  company, 
the  Consolidated  company  would  control  the  corporate  action  of 
that  company,  and  the  agreement  between  the  two  companies  as 
to  price  would  be  whatever  the  Consolidated  Gas  Company  wished 
to  make  it  As  the  results  to  the  stockholders  of  the  Consolidated 
would  be  the  same,  one  can  see  that  there  would  be  every  induce- 
ment for  the  Consolidated  company  to  fix  a  high  price,  for  such 
price  could  be  used  as  a  basis  for  an  argument  to  justify  high 
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charges  by  the  Queens  company  to  its  consumers.  It  is  true  that 
this  commission  would  not  acx^ept  such  price  as  final,  but  the 
company  would  utilize  the  argiuuent  for  all  it  would  be  worth  in 
a  rate  case. 

Mr.  Carter  stated  that  the  Consolidated  company  would  not 
charge  a  subsidiary  in  excess  of  the  cost  to  that  subsidiary  of 
making  its  own  gas.  But,  if  that  is  to  be  the  standard  by  which 
prices  are  fixed,  it  inevitably  follow^s  that  none  of  the  gain  which 
it  is  claimed  might  result  from  the  control  of  small  companies  by 
the  Consolidated  company  would  pass  to  the  public  or  the  con- 
sumer; the  Consolidated  company  would  retain  all  of  the  profits. 
Such  a  principle  applied  to  Greater  New  York  would  mean  that, 
as  long  as  small  companies  could  be  maintained  in  numerous  dis- 
tricts, and  control  secured  through  stock  ownership  without 
merger  or  consolidation,  the  price  of  gas  would  be  kept  at  a  high 
point,  and  all  of  the  profits  which  would  attend  unified  plant  and 
production  on  a  large  scale  would  go  to  the  holding  company,  and 
none  to  the  consumer.  It  is  obvious  that  such  a  plan  would  be 
detrimental  to  the  interests  of  the  public  and  of  the  consumer. 
If  holding  companies  are  to  be  permitted  to  secure  control  of 
many  small  subsidiaries  and  unify  production  without  merging 
the  corporations,  the  companies  must  be  prepared  to  share  the 
profits  with  the  consumer. 

Regarding  this  part  of  the  application,  it  may  be  said  that  tho 
arguments  against  approval  are  not  so  weighty  as  to  warrant 
disapproval;  and,  as  the  Consolidated  company  is  to  acquire  all 
of  the  stock  of  the  Queens  Gas  Company,  consent  to  such  purchase 
is  given.  The  commission  does  not  favor  the  maintenance  of 
separate  corporations  where  all  of  the  stock  of  a  subsidiary  is  held 
by  the  parent  company.  Ordinarily,  it  leads  to  complex  inter- 
company accounting,  unnecessary  expense  and  complicated  finan- 
cial relationships  which  are  not  easily  understood  by  investors  or 
consumers.  Where  there  is  unification  in  substance  there  should 
be  unification  in  form;  and,  so  long  as  companies  are  kept  sepa- 
rate, advantage  may  not  be  taken  of  this  fact  to  the  detriment  of 
the  consumer. 
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Acquisition  of  Electric  Stocks. 

Although  the  questions  which  arise  in  connection  with  the  re- 
quest for  authority  to  purchase  the  stock  of  the  Xew  York  and 
Queens  Electric  Light  and  Power  Company  are  similar  to  those 
already  discussed,  there  are  many  important  and  essential  differ- 
ences. The  reasons  urged  by  the  applicant  in  favor  of  its  position 
may  be  summarized  as  follows : 

1.  That  efficiency  of  operation  would  be  increased  and  duplica- 
tion of  investment  avoided. 

2.  That  the  plant  and  facilities  of  the  electric  system  would  be 
made  adequate  to  the  needs  of  the  rapidly  growing  population  in 
the  area  of  supply. 

3.  That  the  plant  of  the  New  York  Edison  (electric)  Com- 
pany could  be  used  in  case  of  accident  to  the  Queens  system  to 
prevent  interruption  of  service. 

4.  That,  without  the  assistance  of  the  Consolidation  Gas  Com- 
pany, the  Queens  Electric  Company  would  have  great  difficulty  to 
finance  the  cost  of  improvements  and  extensions. 

These  reasons  will  be  considered  seriatim. 

I. 

It  should  be  noted  that  no  claim  is  made  that  the  service  or 
plant  of  the  Queens  Electric  Company  is  deficient.  It  was  ad- 
mitted that  the  plant  is  efficient  and  that  the  service  is  satis- 
factory. The  direction  in  which  Mr.  Carter  thought  advantage 
might  accrue  to  the  Consolidated  company  was  through  a  con- 
solidation of  the  generating  plants  of  the  Xew  York  Edison  Com- 
pany and  the  Queens  company.  He  stated  that  the  Queens  com- 
pany would  soon  need  to  increase  its  generating  capacity  and  pur- 
chase more  land  if  its  plant  were  to  be  increased.  In  his  opinion, 
it  would  be  more  economical  to  enlarge  the  plant  of  the  Xew  York 
Edison  Company  than  to  expand  the  generating  station  of  the 
Queens  company. 

It  is  possible  that  some  gain  might  accrue  to  the  Consolidated 
company  through  such  a  plan,  but  attention  should  again  be 
called  to  the  large  area  which  the  Queens  Electric  Company  has 
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for  development  It  includes  all  of  the  borough  of  Queens,  ex- 
cept a  small  portion  in  the  southeast  corner.  Its  area  is  nearly 
122  square  miles,  about  four  and  one-half  times  the  area  of  the 
borough  of  Manhattan  and  almost  two  and  one-half  times  the  area 
already  controlled  by  the  applicant  through  subsidiary  companies 
for  the  supply  of  electric  current.  The  borough  has  a  large  mile- 
age of  water  front  and  many  miles  of  railroad,  which  make  pos- 
sible the  development  of  large  manufacturing  and  commercial 
districts  as  well  as  residential  sections.  The  population  by  the 
last  census  was  about  275,000,  but  the  possibilities  of  growth  are 
such  with  the  construction  of  the  new  rapid  transit  lines  that  the 
consumption  of  electricity  will  rapidly  increase  and  fully  absorb 
the  capacity  of  any  one  company  and  staff  of  electrical  engineers. 
If  the  question  were  merely  whether  a  small  portion  of  the  borough 
should  be  annexed  to  the  area  of  supply  of  a  larger  company,  the 
problem  would  be  entirely  different;  but  with  thQ  future  of  this 
great  borough  in  mind,  the  economies  which  would  result  from 
the  generation  of  current  in  Manhattan  for  the  whole  borough  of 
Queens  would  be  small  as  compared  with  the  saving  in  cost  of 
generation  at  a  plant  more  centrally  located  in  the  borough  of 
Queens  itself. 

However,  if  it  is  more  economical  to  maintain  one  large  sys- 
tem and  supply  all  of  Queens  from  a  single  station  located  in 
Manhattan,  what  is  to  prevent  the  Queens  company  from  purchas- 
ing current  from  the  New  York  Edison  Company,  just  as  certain 
railway  companies  buy  current  from  the  electric  supply  com- 
panies? And  this  is  quite  feasible  without  stock  ownership 
through  a  holding  company. 

When  asked  whether  increased  efficiency  and  cheaper  cost  of 
production  would  result  in  a  decrease  in  the  rates  charged  for 
electric  current,  Mr.  Carter  stated  that  he  had  no  reason  to  think 
that  the  rates  would  be  reduced  at  the  present  time.  It  is  evident, 
therefore,  that  all  of  the  financial  benefits  which  would  accrue 
from  consolidation  would  go  to  the  Consolidated  company,  and 
none  to  the  consumers.  And  if,  as  Mr.  Carter  stated,  the  prices 
to  the  consumers  are  determined  more  largely  by  conditions  under 
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which  the  current  is  distributed  than  under  which  it  is  generated, 
and  if  the  difference  would  be  very  small  between  cost  of  .genera- 
tion under  separate  management  and  cost  under  stock  control,  it 
must  follow  that  the  net  saving  referred  to  is  not  large  and  that 
the  consumers  would  not  appreciably  benefit.  Further,  if  the 
Queens  Electric  Company  is  to  be  maintained  as  a  separate  com- 
pany, and  it  cannot  be  merged  or  consolidated  until  all  the  stock 
is  acquired,  which  thus  far  the  company  has  been  unable  to  secure, 
the  corporate  expenses  will  not  be  eliminated. 

11. 

Little  need  be  said  upon  the  second  point,  for  it  is  admitted  that 
the  plant  and  facilities  at  present  are  adequate;  and  thus  far 
there  has  been  no  difficulty  in  securing  reasonable  extensions.  If 
the  same  policy  were  to  be  applied  to  the  electric  company  that 
Mr.  Carter  suggested  for  the  gas  company  (note  discussion  above 
where  this  point  was  considered),  it  is  obvious  that  the  past  policy 
of  the  company  has  been  more  generous  than  the  future  policy 
would  be,  and  that  money  can  be  secured  if  it  is  only  to  be  used 
for  the  construction  of  lines  that  pay. 

III. 

It  is  suggested  by  the  petitioner  that,  if  the  purchase  of  the  stock 
is  approved,  consumers  will  be  guaranteed  against  any  interrup- 
tion of  service  which  might  follow  an  accident  to  the  present 
works.  But  there  is  today  an  arrangement  between  the  New  York 
Edison  Company  and  the  Queens  Electric  Company  whereby  ser- 
vice would  be  furnished  to  the  latter  in  case  of  accident,  and  such 
arrangement  has  been  made  while  the  companies  are  independent. 
Other  companies  have  made  similar  arrangements,  which  show 
that  it  is  practicable  for  a  break-down  connection  to  be  made 
without  stock  ownership.  If  the  plants  were  consolidated  and  all 
of  Manhattan  and  Queens  supplied  from  one  power  station,  it 
would  be  necessary  to  maintain  reserve  plant  in  order  to  avoid  in- 
terruption of  service  in  ease  of  accident,  and  it  is  possible  that  the 
maintenance  of  two  plants,  separated  by  a  considerable  distance, 
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but  having  a  connection  which  could  be  used  in  case  of  accident 
to  either  one,  would  be  a  better  guaranty  against  interruption  of 
service  than  would  a  combination  of  both  into  one  single  station. 

IV. 

The  statements  made  under  this  heading  in  connection  with  the 
acquisition  of  the  stock  of  the  gas  company  apply  mutatis  mutandis 
with  equal  force  to  the  electric  company,  and  probably  it  would 
be  easier  for  the  Queens  Electric  Company  to  secure  funds  than 
it  would  be  for  the  gas  company.  The  former  has  a  much  larger 
area  of  supply,  much  greater  possibilities  of  development,  and  is 
as  favorably  situated  from  a  franchise  point  of  view. 

Objections  to  Holding  Companies. 

It  should  be  recalled  that  the  Consolidated  company  has  not 
been  able  to  secure  options  upon  all  of  the  common  and  preferred 
stock  of  the  electric  company,  and  the  applicant  objects  to  a  condi- 
tion in  an  order  of  approval  which  would  require  it  to  purchase 
all  or  none  of  the  capital  stock.  These  facts  have  an  important 
bearing  upon  several  phases  of  the  problem.  As  long  as  there  is 
a  minority  interest  which  the  Consolidated  Company  does  not  con- 
trol, that  minority  interest  may  be  affected  adversely  by  the  ma- 
jority and  in  peculiar  ways. 

For  example,  if  the  policy  should  be  followed  which  has  been 
suggested,  namely,  to  purchase  more  and  more  current  from  Tho 
New  York  Edison  Company  and  finally  to  dismantle  the  Queens 
plant,  the  price  which  the  Queens  company  would  pay  the  Edison 
company  would  become  a  very  important  factor.  If  the  price  were 
high,  the  Edison  company  would  make  a  large  profit,  which  would 
go  to  the  Consolidated  company,  as  the  latter  owns  the  stock  of  the 
New  York  Edison  Company.  But  if  the  price  to  the  Queens 
company  were  low,  its  profits  would  be  reduced ;  but  the  Consoli- 
dated company  would  not  be  affected  even  though  such  profits  were 
reduced,  because  what  it  lost  in  that  direction  it  would  more  than 
make  up  through  profits  from  the  New  York  Edison  Company. 
The  minority  stockholders,  however,  would  have  no  source  from 
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which  to  recoup  themselves,  and  they  would  be  forced  to  bear  their 
losses.  As  the  Consolidated  company  would  own  a  majority  of  the 
voting  stock,  it  could  elect  its  own  board  of  directors  for  the 
Queens  company,  and  all  contracts  made  between  the  two  com- 
panies would  virtually  be  determined  by  the  Consolidatc^d  company 
and  the  minority  stockholders  outvoted.  Thus,  the  ways  in  which 
the  minority  might  suffer  would  not  be  one,  but  many. 

This  is  not  mere  speculation.  It  has  happened  time  and  time 
again,  and  doubtless  was  one  of  the  considerations  which  led  the 
railroad  securities  commission,  of  which  President  Hadley  was 
chairman,  to  say  in  its  report  to  President  Taft  in  November, 
1911,  as  follows: 

Any  artificial  stimulus  to  these  intercorporate  holdings  is  a  public  evil. 
Where  a  railroad  controls  the  operations  of  another  railroad  by  owning  a 
majority  of  its  stock,  or  where  a  holding  company  controls  the  operations  of 
•everal  roads  in  the  same  manner,  we  have  all  the  disadvantages  of  consolida- 
tion, without  getting  all  of  its  advantages.  We  get  the  centralization  of 
financial  power;  we  do  not  get  all  the  economy  of  operation  which  should 
go  with  it. 

Apart  from  this  general  danger,  we  open  the  way  to  several  specific  evils. 

Where  a  railroad  controls  the  operations  of  another  road  by  the  ownership 
of  a  majority  of  its  stock,  there  is  constant  danger  that  the  minority  holders 
will  not  be  fairly  treated.  The  road  thus  purchased  has  become  part  of  a 
large  system,  and  is  operated  by  the  representatives  of  the  whole  system. 
It  is  almost  certain  that  the  advantage  of  the  whole  will  be  preferred  to 
the  separate  interests  of  the  part  in  matters  of  operation,  traffic  and  finance. 

Again,  the  existence  of  two  or  more  companies  under  the  same  management, 
having  separate  organizations  but  united  control,  invites  the  concealment  of 
financial  transactions  by  the  shifting  of  charges  from  one  company  to  another. 
We  have  already  shown  how  this  may  happen  in  the  construction  of  a  new 
road.    It  is  equally  possible  in  the  operation  of  an  old  one. 

A  further  effect  of  intercorporate  holdings  is  to  change  contingent  charges 
into  fixed  ones.  A  railroad  company  buying  the  stock  of  another  company 
almost  always  issues  collateral  trust  or  other  bonds  to  pay  for  it;  in  other 
words,  it  puts  the  stocks  into  its  own  treasury  and  sells  the  bonds  to  the 
public.  As  long  as  the  road  is  prosperous  this  change  does  little  harm.  In 
fact,  it  may  appear  to  do  good.  When  a  company  has  been  able  to  buy  a 
five  per  cent  stock  by  the  issue  of  its  own  four  and  a  half  per  cent  bonds, 
there  is  an  apparent  profit  of  one-half  per  cent  annually  on  the  transaction 
to  the  company  and  an  apparent  reduction  in  total  charges  which  it  must 
meet.  But  with  any  diminution  in  traffic,  the  bad  effect  of  the  change  is  at 
once  obvious.  The  interest  on  the  bonds  remains  a  fixed  charge  against  the 
company.     The  effect  of  a  loss  of  dividends  would  have  been  felt  chiefly  by 
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the  individual  stockholders;  a  default,  or  even  a  threatened  default,  of  interest 
has  an  eflfect  on  the  credit  and  confidence  of  the  country  as  a  whole,  and 
may  precipitate  a  financial  crisis. 

Competition  Between  Services  Eliminated. 

But  even  if  the  Consolidated  Gas  Company  had  an  option  upon 
all  of  the  stock  of  the  Queens  Electric  Company  and  were  to  adopt 
some  plan  which  would  remove  the  other  difficulties,  one  would  re- 
main which,  in  my  opioion,  is  far  more  important  than  any  other 
—  one  which  does  not  apply  to  the  acquisition  of  stock  of  the  gas 
company  and  one  which  alone  is  sufficient  to  cause  the  commission 
to  disapprove  this  part  of  the  application,  even  though  all  of  the 
advantages  would  follow  which  Mr.  Carter  has  pictured  and  none 
of  the  disadvantages  which  have  been  suggested. 

If  the  application  were  to  be  granted,  the  Consolidated  Gas 
Company  would  control,  through  the  ownership  of  the  majority  of 
stock  in  the  Queens  Electric  Company,  the  supply  of  electricity  in 
all  of  the  borough  of  Queens  except  a  very  small  portion  in  the 
southeast  comer.  It  would  also  control  the  gas  supply  in  wards 
Xo.  1  and  No.  3  and  franchises  for  the  supply  of  gas  in  other 
districts.  Through  its  control  of  these  subsidiary  companies,  it 
would  be  able  to  determine  the  policy  of  each,  the  extent  to  which 
new  processes,  inventions  and  methods  should  be  introduced,  the 
vigor  with  which  each  service  should  be  pushed  as  against  the 
other,  and  the  degree  to  which  electricity  would  be  allowed  to  com- 
pete with  gas  or  vice  versa.  Is  it  desirable  that  such  conditions 
should  exist,  and  that  the  commission  should  approve  a  plan  which 
will  bring  them  about  ? 

The  beneficial  effects  of  fair  competition  in  industry  and  com- 
merce are  too  well  known  to  need  enumeration.  The  dangerous 
and  disadvantageous  results  attending  unregulated  monopoly  are 
so  well  understood  that  the  term  is  under  general  opprobrium,  and 
it  is  only  where  competition  has  failed  to  protect  the  interests  of 
the  public  and  of  the  consumer  that  recourse  has  been  had  to  regu- 
lated monopoly.  In  other  words,  competition  is  the  norm  to  which 
we  cling  with  tenacity,  rememl)ering  the  wonderful  development  of 
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trade,  industry  and  commerce  which  has  followed  in  its  wake,  and 
r^ulated  monopoly  is  the  exception  and  the  substitute  only  where 
experience  has  clearly  demonstrated  that  competition  is  inap- 
plicable and  monopoly  inevitable. 

The  gas  industry  and  the  electric-supply  industry  have  been 
recognized  by  this  commission  as  belonging  to  the  class  where  ordi- 
narily competition  within  the  industry  is  unsuccessful  and  where 
public  regulation  must  take  the  place  of  unregulated  monopoly  if 
these  industries  are  to  remain  in  private  hands.  This  decision 
has  been  reocheil,  not  because  regulated  monopoly  may  be  advan- 
tageous to  gas  or  electric  corporations,  but  because  the  interests  of 
the  public  and  of  the  consumers  are  not  safeguarded  under  unregu- 
lated monopoly,  or  under  such  ineffectual  competition  as  usually 
obtains.  Further,  competition  means  expense  and  inconvenience 
to  the  public  through  the  duplication  of  services  in  the  streets, 
avenues  and  public  highways,  increased  cost  of  street  maintenance 
due  to  a  more  frequent  disturbance  of  street  surfaces,  the  duplica- 
tion of  plant  and  property  and  a  larger  investment  upon  which 
consumers  must  earn  a  profit,  and  a  high  operating  charge  because 
of  uneconomical  management,  etc.  It  is  almost  inevitably  fol- 
lowed by  monopoly,  the  financial  advantages  of  which  are  such  as 
to  force  hostile  and  competing  companies  into  some  sort  of  an 
amicable  agreement  and,  no  matter  what  inducements  have  been 
made,  or  what  stringent  prohibitions  against  monopoly  have  been 
enacted  into  laws  and  ordinances,  the  tendency  toward  monopoly 
has  been  general,  and  in  many  cities  monopoly  has  become  firmly 
established. 

As  a  result  of  these  facts  and  conditions,  public  regulation  is 
being  widely  adopted.  Iso  company  is  to  be  given  a  legal  mon- 
opoly to  the  exclusion  of  every  other  company  supplying  the  same 
service;  but  the  idea  is  growing  that  the  reasons,  which  would 
justify  action  by  a  public  authority  permitting  a  gas  company  to 
enter  the  field  which  is  already  adequately  and  efficiently  supplied 
by  existing  gas  companies,  or  an  electric  company  to  compete  with 
existing  electric  coniptnies  whieli  are  properly  serving  the  public, 
must  be  important  and  «veighty. 
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The  fundamental  question  as  to  the  portion  of  the  application 
now  being  considered  is  not  whether  gas  companies  supplying  the 
same  area  should  be  allowed  to  consolidate,  but  whether  companies 
supplying  competing  services,  namely,  gas  and  electricity,  should 
be  permitted  to  come  under  a  single  control.  In  answer,  it  should 
first  be  pointed  out  that  the  arguments  which  are  made  in  favor  of 
monopoly  in  e<ich  of  these  industries  do  not  apply  to  monopolistic 
control  of  both  industries.  The  plant  and  facilities  of  a  gas  com- 
pany are  entirely  different  from  those  of  an  electric-supply  com- 
pany. Each  must  have  itis  separate  generating  plant,  its  distribu- 
tion system,  its  organization,  its  staff  of  engineers,  experts  and  em 
ployees,  etc.  The  plant  and  facilities  used  by  the  gas  company 
could  not  be  used  by  an  electric  company  even  if  both  were  under 
the  same  control;  and  the  elimination  of  inconvenience  to  the 
public  caused  by  the  duplication  of  property  in  the  streets,  inter- 
ruptions of  traffic  and  injury  to  paving  could  not  be  urged  as  a 
reason  for  unity  of  control,  because  the  distributing  system  of  the 
gas  company  is  entirely  separate  and  distinct  from  that  of  the 
electric  company,  and  consolidation  would  not  lessen  street  work. 

Secondly,  it  is  possible  that  in  a  small  city  where  the  demand 
for  gas  or  electricity  would  be  limited,  there  might  be  certain  econ- 
omies in  labor  and  general  expense  through  the  combination  of  gas 
and  electric  undertakings  under  one  company.  Such  a  company 
might  be  able  to  secrue  more  competent  engineering  advice  and  ex- 
pert assistance  in  other  lines  at  less  expense  than  two  companies 
could,  each  operating  separately.  But  it  is  obvious,  and  it  has  been 
so  held  by  public  authorities,  that  there  must  be  strong  and  con- 
vincing reasons  and  important  advantages  to  the  public,  coming 
from  such  consolidation,  or  the  two  industries  which  are  naturally 
competitors  should  be  kept  separate.  See  Application  of  the 
Watertown  Light  &  Power  Company  and  the  Watertown  Gas 
Company,  1  P.  S.  C.  R.  (2nd  Dist  N.  Y.),  496,  503 ;  Application 
of  the  Wayne  County  Gas  &  Electric  Company,  2  id.  500. 

But  the  argument  which  might  be  effective  in  the  case  of  very 
small  companies  does  not  apply  to  the  case  in  hand,  for  the  Con- 
solidated Gas  Company,  or  rather  its  subsidiary,  the  New  York 
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Edison  Company,  has  a  large  territory  and  a  large  output.  The 
Queens  Electric  Company,  upon  the  other  hand,  already  has  a  con- 
siderable output,  and  its  business  is  growing  rapidly.  It  cannot 
be  argued  that  either  one  of  these  companies  is  so  small  that  it 
needs  the  assistance  of  the  other.  Each  is  of  sufficient  size,  or  soon 
will  be,  to  support  an  efficient  organization  without  consolidation 
with  any  other  company,  and  each  is  quite  sufficient  to  absorb  the 
time  and  attention  of  a  complete  and  competent  staff  of  men. 

In  the  third  place,  control  of  gas  and  electricity  by  a  single  com- 
pany, or  of  separate  companies  supplying  these  services  through  a 
holding  company,  may  retard  the  natural  development  of  each, 
prevent  the  rapid  introduction  of  new  processes,  inventions  and 
methods,  and  repress  the  keen  rivalry  which  competition  between 
the  two  services  would  naturally  produce.  Fear  that  a  company 
supplying  a  competitive  service  may  secure  an  advantage  is  a  most 
effective  stimulus,  and  even  a  far-reaching  system  of  public  regula- 
tion efficiently  administered  is  not  so  effective  as  self-interest 
spurred  on  by  competition.  Such  a  vital  force  ought  not  to  be 
eliminated,  unless  there  are  overpowering  reasons  demanding  such 
action.  The  tendency  of  monopoly  is  toward  apathy,  delay  in 
adopting  inventions  which  will  improve  service,  but  not  increase 
income,  indifference  to  the  needs  and  demands  of  consumers,  and 
lack  of  responsiveness  to  changing  conditions  which  alert  manage- 
ment should  constantly  show.  When  competitive  services  are 
brought  under  single  control,  monopoly  is  at  its  worst,  for  it  has 
eliminated  not  only  competition  between  those  supplying  the  same 
service,  but  competition  between  those  supplying  competitive 
services. 

Gas  and  electricity  are  in  large  measure  substitutional  and, 
therefore,  competitive  services.  If  the  two  are  kept  under  separate 
management,  each  company  will  naturally  strive  to  outdo  the  other, 
to  increase  the  use  of  its  service  and  to  persuade  the  public  that 
its  service  is  the  better.  In  this  process,  each  will  naturally  watch 
for  the  latest  inventions  and  adopt  them  at  the  earliest  possible 
moment.  Each  will  study  to  evolve  more  economical  processes 
and  methods,  and  each  will  push  its  business  regardless  of  the 
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other,  with  the  result  that  the  public  will  be  well  served  and  that 
both  gas  and  electricity  will  be  kept  up  to  date.  But  it  is  obvious 
that,  if  both  are  under  one  control,  both  will  lag.  If,  because  of 
new  discoveries  or  inventions,  either  one  appears  to  have  an  ad- 
vantage over  the  other,  there  will  be  a  strong  tendency  upon  the 
part  of  the  controlling  company  to  restrict  and  retard  natural  de- 
velopment. 

The  Massachusetts  board  of  gas  and  electric  light  commissioners 
has  had  several  cases  similar  to  the  one  under  discussion,  and  in 
no  case  has  it  authorized  a  gas  company  to  engage  in  the  electric 
business  when  the  population  of  the  area  in  question  exceeded 
45,000  and  in  most  instances  it  has  been  less.  Its  general  attitude 
is  reflected  by  its  action  in  denying  the  application  of  the  Wor- 
cester Gas  Light  Company  to  purchase  the  property  of  the  Wor- 
cester Electric  Light  Company,  of  which  it  says  in  a  special  re- 
port to  the  legislature  on  the  consolidation  of  gas  and  electric 
companies  (House  Document  No.  301,  1908) : 

The  policy  of  the  legislature  in  favor  of  permitting  such  consolidations 
of  gas  with  electric  light  companies  as  result  from  authorizing  gas  companies 
to  supply  electricity  has  remained  unchanged  for  twenty  years.  The  limita- 
tions imposed  by  the  board  upon  itself  in  exercising  its  discretion  in  the 
Worcester  case,  already  alluded  to,  have  been  acquiesced  in  by  the  companies 
ever  since;  and  for  the  past  sixteen  years,  in  fact,  there  has  been  but  little 
disposition  shown  on  the  part  of  gas  and  electric  companies  both  serving  the 
same  territory  to  consolidate.  The  board  is  still  of  the  opinion  that  the 
basis  for  the  Worcester  decision  is  sound,  and  should  be  followed.  While 
there  may  be  some  public  advantage  in  bringing  under  one  control  in  small 
municipalities  both  the  gas  and  electric  supply,  this  is  chiefly  because  other- 
wise each  service  must  be  provided  by  small  corporations,  relatively  weak 
financially,  with  a  lower  standard  of  efficiency  and  a  higher  relative  cost  of 
operation.  The  same  advantage  does  not  exist  in  bringing  under  one  control 
the  gas  and  electric  companies  of  the  large  cities  of  the  commonwealth.  These 
companies,  operating  independently,  are  strong  enough  to  give  the  public  the 
benefit  of  economical  and  efficient  operation.  While  perhaps  only  in  a  small 
degree  actual  competitors,  the  natural  rivalry  is  stimulating  in  a  high  degree 
to  both  managements,  with  substantial  benefits  to  the  public.  In  any  case 
the  fact  that  a  company  is  supplying  both  gas  and  electricity  adds  to  the 
difficulty  of  determining  the  proper  price  to  be  charged  for  either  product. 

The  Massachusetts  commission  on  the  cost  of  living,  in  its  re- 
port to  the  legislature,  May,  1910,  testifies  to  the  benefit  to  con- 
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sumers  resulting  from  the  state's  policy  of  maintaining  competi- 
tion between  gas  and  electricity.  The  commission  says  (page 
165)  : 

It  is  also  significant  that  the  decline  of  the  price  of  gas  and  electricity  has 
followed  a  sharp  competition  between  the  gas  and  electric  light  companies, 
and  that  this  competition,  which  it  is  the  policy  of  the  State  to  maintain, 
has  stimulated  inventive  genius,  and  has  resulted  in  the  improvement  of  the 
manufacture,  distribution  and  use  of  both  gas  and  electricity,  and  also  in  a 
better  business  organization  of  the  companies. 

The  part  of  the  application  which  requests  permission  to  pur- 
chase the  stock  of  the  Xew  York  and  Queens  tllectric  Light  and 
Power  Company  should,  therefore,  be  denied. 

EusTis,  Commissioner  (also  dissenting  in  part)  :  I  concur  in 
the  opinion  filed  by  Commissioner  Maltbie. 


In  the  Matter  of  the  Rehearing  as  to  the  Order  made  by  the 
Commission  on  March  5,  1913,  on  the  Question  of  Double- 
tracking  the  Castleton  Avenue  or  Brighton  Heights  Line  of 
the  Richmond  Light  and  Railroad  Company. 

Case  No.  1629. 

(Public  Service  Commission,  First  District,  May,   1913.) 

Tracks  —  double-tracking  of  street  surface  railroad  —  completion  of  double- 
tracking  required  for  adequate  service. 

No  facts  have  been  made  to  appear  upon  the  rehearing  in  Case  No.  1601, 
to  warrant  the  abrogation  or  modification  of  the  order  entered  on  March 
6,  1913,  requiring  the  R.  L.  k  R.  R.  Co.  to  construct,  maintain  and  operate 
such  extra  tracks  as  may  be  necessary  to  provide  a  complete  double  track 
on  a  certain  route  or  line. 

The  Richmond  Light  and  Railroad  Company,  on  March  10, 
1913,  asked  for  a  rehearing  as  to  the  matters  determined  by  the 
order  entered  in  Case  No.  1601,  on  March  5,  1913,  for  the  com- 
pletion of  the  double-tracking  of  the  Castleton  Avenue  or  Brigh- 
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ton  Heights  street  surface  line  between  St.  George,  New  Brighton, 
Staten  Island,  and  Broadway,  in  West  New  Brighton. 
The  order  of  March  5,  1913,  was,  in  full,  as  follows: 

After  a  hearing  duly  held  before  Honorable  J.  Sergeant  Cram,  Commis- 
sioner, presiding,  on  December  20,  1912,  February  4,  February  7  and  February 
14,  1913,  Adrian  H.  Larkin  and  Lewis  H.  Friedman  appearing  for  Richmond 
Light  and  Railroad  Company,  Francis  M.  Leman,  appearing  for  certain  citi- 
zens of  the  Borough  of  Richmond,  Arthur  DuBois  attending  for  the  commis- 
sion, the  commission  being  of  opinion  that  additions,  improvements  and 
changes  in  the  tracks  of  the  Castleton  Avenue  line  of  the  Richmond  Light 
and  Railroad  Company  ought  reasonably  to  be  made  in  order  to  promote 
the  security  and  convenience  of  the  public,  and  in  order  to  secure  adequate 
service  and  facilities. 

Now,  therefore,  it  is  ordered  that  the  Richmond  Light  and  Railroad  Com- 
pany be  and  it  hereby  is  required  to  construct,  maintain  and  operate  such 
extra  tracks  as  may  be  necessary  to  provide  a  complete  double  track  of  its 
entire  Castleton  Avenue  or  Brighton  Heights  route  between  St.  George,  New 
Brighton,  and  Broadway,  West  New  Brighton. 

Further  ordered,  that  such  construction  and  double-tracking  be  begun  not 
later  than  June  1,  1913,  and  be  completed  and  ready  for  operation  not  later 
than  November  1,  1913. 

Further  ordered,  that  this  order  shall  take  eflfect  immediately,  and  remain 
in  force  until  further  order  of  the  commission. 

After  the  rehearing  had  been  had,  and  in  conformity  with  the 
opinion  adopted  in  pursuance  of  the  rehearing,  an  order  was 
entered  on  May  27,  1913,  denying  the  application  for  the  abro- 
gation or  modification  of  the  order  of  March  5,  1913. 

The  order  of  May  27,  1913,  was,  in  full,  as  follows: 

A  hearing  having  been  duly  had  by  and  before  the  commission  in  the 
above-entitled  matter  on  December  20,  1912,  and  certain  adjourned  dates  to 
and  including  February  14,  1913,  Commissioner  Cram  presiding.  Adrian  H. 
Larkin  and  Lewis  H.  Friedman  appearing  for  the  Richmond  Liglit  and  Rail- 
road Company,  Francis  M.  Leman  appearing  for  certain  citizens  of  the 
Borough  of  Richmond,  and  Arthur  DuBois,  assistant  counsel,  attending  for 
the  commission;  and  the  commission  having  as  the  result  of  said  hearing 
made  and  served  an  order  on  or  about  March  5,  1913,  directing  and  requiring 
said  Richmond  Light  and  Railroad  Company  to  construct,  maintain  and 
operate  such  extra  tracks  as  may  be  necessary  to  provide  a  complete  double 
track  of  its  entire  Castleton  Avenue  or  Brighton  Heights  route  between 
St.  George,  New  Brighton,  and  Broadway,  West  New  Brighton,  and  to  begin 
such  construction  and  double-tracking  not  later  than  June  1,  1913,  and  to 
complete  the  same  and  have  the  same  ready  for  operation  not  later  than 
November  1,  1913; 
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And  said  Richmond  Light  and  Railroad  Company  having,  under  date  of 
March  10,  1913,  made  application  for  a  rehearing  in  respect  to  the  matters 
determined  in  said  order  of  March  5,  1913,  and  said  application  having  been 
granted  and  such  rehearing  having  been  had;  and  said  company  having 
asked  on  said  rehearing  that  said  order  of  March  5,  1913,  be  in  all  respects 
abrogated;  and  the  commission  being  of  the  opinion  from  a  consideration  of 
the  facts,  including  those  arising  since  the  making  of  the  order  of  March  5, 
1913,  that  neither  said  order  of  March  6,  1913,  nor  any  part  thereof,  is  in 
any  respect  unjust  or  unwarranted,  and  that  the  same  should  not  be  abro- 
gated, changed  or  modified. 

Now,  therefore,  it  is 

Ordered,  that  said  application  of  the  Richmond  Light  and  Railroad  Com* 
pany  for  the  abrogation  of  said  order  of  March  5,  1913,  be  and  the  same 
hereby  is  denied,  and  that  said  order  of  March  5,  1913,  be  and  the  same 
hereby  is  confirmed. 

On  June  6,  1913,  an  order  was  entered,  denying  a  second 
application  by  the  carrier  for  a  rehearing  as  to  the  order  of 
March  5,  1913. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Arthur  DuBois  and  Harry  M.  Chamberlain,  for  the  commis- 
sion. 

Joline,  Larkin  &  Rathbone,  by  Adrian  H.  Larkin,  Lewis  H. 
Friedman,  and  J.  C.  Connell,  for  the  Richmond  Light  and 
Railroad  Company. 

Francis  M.  Leman  and  J.  T.  Rourke,  for  the  West  New 
Brighton  Board  of  Trade  and  various  residents  of  the  Borough 
of  Richmond. 

Arthur  Downing  and  Thomas  H.  Downing,  in  person,  in  oppo- 
sition to  the  double-tracking. 

Cram,  Commissioner. —  The  evidence  on  the  rehearing  shows 
that,  with  open  cars  during  the  summer  season,  the  defendants 
are  able  to  give  a  barely  adequate  service  during  the  rush  hours, 
and  an  adequate  service  during  the  rest  of  the  day,  by  increasing 
the  service  during  the  rush  hours  to  three  sections  on  the  arrival 
or  departure  of  each  boat 


64  State  DEPARTME^'T  Reports. 


Public  Service  Commission,  First  District. 


Four  or  more  sections  can  not  be  operated  on  a  single  track 
without  great  and  prohibitive  delay  at  the  switches;  thus  it 
appears  that,  with  open  cars  during  the  summer  season,  the  com- 
pany is  giving  all  the  sendee  that  can  be  given  with  its  present 
facilities. 

When  the  summer  season  ends,  no  provision  has  been  made 
either  to  improve,  or  to  give  adequate  winter  service;  the  inade- 
quate winter  service  being  the  cause  of  the  original  complaint. 

Unless  the  order  on  which  a  rehearing  was  ordered  is  affirmed, 
the  service  during  the  ensuing  winter  will  be  inadecpiate  during 
the  rush  hours,  particularly  as  the  single  track  is  laid  with  light 
rails,  and  the  cars  in  use  small  and  of  an  obsolete  type. 

I  find  no  reason  in  the  evidence  to  change  the  report  that  to 
maintain  an  adequate  service  on  the  Castlcton  Avenue  branch 
of  the  defendant's  company,  the  line  must  be  double-tracked, 
where  not  alreadv  done;  and  I  further  find  that  there  is  no 
obstacle  either  in  the  width  of  the  street,  or  from  the  vehicular 
traffic  to  the  double-tracking  that  has  been  ordered. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  CommisMon 
upon  the  Question  Whether  the  Tnterborough  Kapid  Transit 
Company  Should  be  Directed  and  Required  to  Construct, 
Erect  and  Provide  for  Use  a  New  Station  with  the  Necessary 
Platforms,  Stairways,  and  Other  Appurtenances,  at  or  near 
the  Intersection  of  Xinety-ninth  Street  and  Columbus  Avenue, 
on  That  Company's  Ninth  AvenTie  Elevated  Line,  in  the  Bor- 
ough of  Manhattan. 

Case  No.  1627. 

(Public   Service  Commission,   First  District,  May,   1913.) 

Stations  and  station  facilities  —  elevated  railroad  —  erection  of  additional 
station  —  distance  of  eleven  blocks  between  existing  stations  —  other 
factors. 

Practice  and  procedure  before  commission  —  dismissal  of  application  with- 
out prejudice  —  reconsideration  later  upon  showing  of  changed  conditions. 

Upon  an  application  to  compel  the  I.  R.  T.  Co.  to  provide  a  station 
at   Ninety-ninth    street    and    Columbus    avenue,   on    the    Ninth    Avenue 
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eleyated  line,  it  appeared:  (1)  That  the  distance  between  the  present 
elevated  stations  at  Ninety-third  street  and  One  Hundred  and  Fourth 
street  is  eleven  blocks;  (2)  that  this  is  the  onlj  place  on  the  line  where 
there  is  so  great  a  distance  between  stations;  (3)  that  the  new  Ninetj- 
ninth  Street  station  would  be  at  the  bottom  of  a  valley  or  "  dip " 
between  Ninety-third  street  and  One  Hundred  and  Fourth  street; 
(4)  that  the  inconvenience  of  walking  five  or  more  blocks  up-hill  to  the 
existing  stations  has  unfavorably  affected  property  values  and  rentals 
in  the  vicinity  of  Ninety-ninth  street;  (5)  that  there  is  a  large  popula- 
tion in  the  vicinity  of  the  point  at  which  the  proposed  new  station  is 
located,  and  the  neighborhood  is  well  builtrup;  and  (6)  that  the  owners 
of  every  parcel  but  one,  adjacent  to  the  proposed  new  station,  had  con- 
sented to  lib  erection.  Held, —  that,  in  view  of  all  the  circumstances 
stated,  a  new  station  at  Ninety-ninth  street  and  Columbus  avenue  is  not 
only  desirable,  but  absolutely  necessary. 

In  1908  and  1909,  the  commission  was  asked  to  require  the  I.  R.  T. 
Go.  to  erect  an  elevated  station  at  Ninety-ninth  street  and  Columbus 
avenue,  on  the  Ninth  Avenue  elevated  line.  The  petitioners  were  unable 
to  obtain  the  necessary  consents,  releases,  etc.,  of  the  owners  of  real 
property  adjacent  to  the  proposed  new  station.  The  commission  discon- 
tinued the  proceeding  without  prejudice  to  its  right  to  institute  a  further 
hearing  upon  the  same  subject-matter  and  to  take  such  action  thereon  as 
the  facts  then  appearing  might  justify.  In  1013,  a  new  petition  was 
presented,  and  the  attorney  for  the  petitioners  obtained  the  consent  of 
every  property-owner  affected,  with  no  exception.  Heldj — that  the 
circumstances  appearing  warranted  the  commission  in  reconsidering  the 
matter  on  its  merits. 

The  application  of  various  property-owners  was  that  ^he  lutnr- 
borough  Bapid  Transit  Company  should  be  required  to  erect  and 
maintain  an  elevated  station  at  Ninetv-ninth  street  and  Columbus 
avenue,  on  its  Ninth  Avenue  elevated  line. 

The  opinion  adopted  by  the  commission,  in  Case  No.  254,  on 
April  15,  1909,  denied  the  application  of  property-owners  for  the 
construction  of  an  elevated  station  at  the  point  mentioned. 

The  order  entered,  in  Case  No.  1627,  on  May  27,  1918,  grant- 
ing the  application,  was,  in  full,  as  follows : 

A  hearing  having  been  had  by  and  before  the  commission  in  the  above- 
entitled  matter  on  February  19,  1913,  and  various  other  dates  to  and  includ- 
ing May  13,  1913,  Martin  Bourke,  attorney,  appearing  for  various  owners  of 
property  in  the  vicinity  of  Ninety *ninth  street  and  Columbus  avenue,  and 
James  L.  Quackenbush,  general  attorney  of  the  Interborough  Rapid  Transit 
Company,  by  Arthur  G.  Peacock  of  counsel,  appearing  for  said  Interborough 
Kapid  Transit  Company,  and  H.  M.  Chamberlain,  assistant  counsel,  attending!: 
for  the  coDunlssion;  and  testimony  having  been  taken  upon  said  hearing; 
Dkpt.  Rep.  Vol.  IV  6 
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and  the  commission  having  determined  after  the  proceedings  on  the  said 
bearing  that  a  new  station  on  said  company's  Ninth  Avenue  elevated  line, 
in  the  borough  of  Manhattan,  city  of  New  York,  should  be  constructed  at  the 
intersection  of  99th  street  and  Columbus  avenue,  in  order  to  promote  the 
convenience  of  the  public,  and  in  order  to  secure  adequate  facilities  for  the 
transportation  of  passengers  on  said  line;  and  it  having  been  made  to  appear 
on  said  proceedings  that  it  would  be  reasonable  to  require  that  said  station 
should  be  constructed  and  put  into  operation  within  the  time  hereinafter 
specified, 

Now,  therefore,  it  is 

Ordered, 

(1)  That  said  Interborough  Rapid  Transit  Company  be  and  it  hereby  is 
directed  and  required  to  construct,  erect  and  provide  for  use  a  new  station 
on  its  Ninth  Avenue  elevated  line,  in  the  borough  of  Manhattan,  city  of 
New  York,  at  Ninety-ninth  street  and  Columbus  avenue,  together  with  the 
necessary  platforms,  covered  stairways,  escalators,  and  other  station  facili- 
ties and  appurtenances,  such  station,  platforms,  stairways,  escalators  and 
other  facilities  and  appurtenances  to  be  in  all  respects  safe,  adequate  and 
convenient  for  the  service  of  the  public. 

(2)  That  said  Interborough  Rapid  Transit  Company  be  and  it  hereby  is 
directed  and  required  to  proceed  at  once  to  obtain  the  consents  of  the  owners 
of  property  abutting  upon  said  railroad  at  said  location,  or  to  extinguish  the 
rights  of  such  property  owners  by  condemnation,  and,  in  the  event  that  con- 
demnation proceedings  shall  be  necessary,  to  institute  such  proceedings 
immediately,  and  to  prosecute  the  same  diligently  and  vigorously  to  comple- 
tion and  final  determination. 

(3)  That  said  company,  before  entering  upon  the  work  of  constructing 
said  station,  platforms,  stairways,  escalators  and  other  station  facilities  and 
appurtenances,  shall  submit  to  the  public  service  commission  for  its  approval 
plans  and  specifications  showing  the  proposed  location  and  details  of  the 
said  station,  platforms,  stairways,  escalators  and  other  station  facilities 
and  appurtenances  to  be  constructed. 

(4)  That,  after  the  completion  of  said  station,  platforms,  stairways,  esca- 
lators and  other  station  facilities  and  appurtenances,  said  company  shall 
notify  the  commission  of  such  completion,  and  shall  submit  the  said  work 
to  the  commission  for  its  final  formal  approval. 

(5)  That  said  company  shall  complete  the  construction  and  equipment  of 
said  station,  platforms,  stairways,  escalators  and  other  ctation  facilities  and 
appurtenances,  and  put  the  same  into  operation  before  the  Slst  day  of 
December,  1913. 

(6)  That  this  commission  hereby  determines  that  said  station,  platforms, 
stairways,  escalators,  station  facilities  and  appurtenances  hereby  directed  to 
be  constructed  at  said  location  are  proper  for  the  purpose  of  rapid-transit 
railways  and  necessary  to  meet  the  requirements  of  the  traveling  public. 

(7)  That  this  order  shall  take  effect  immediately,  and  shall  continue  in 
force  until  changed  or  abrogated  by  further  order  of  the  conunission. 

(8)  That  said  Interborough  Rapid  Transit  Company  notify  this  commia- 
sion  on  or  before  the  7tb  day  of  June,  1913,  whether  the  terms  of  this  order 
are  accepted  and  will  be  obeyed. 
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The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Harry  M.  Chamberlain,  for  the  commission. 

Martin  Bourke,  for  various  owners  of  property  in  the  vicinity 
of  Ninety-ninth  street  and  Columbus  avenue. 

Gnggenheimer,  Untermeyer  &  Marshall,  by  Louis  Malthaner, 
for  Peter  Doelger. 

Henry  V.  Condict,  for  property  owners. 

James  L.  Quackenbush,  by  Arthur  G.  Peacock,  for  the  Inter- 
borough  Rapid  Transit  Company. 

EusTis,  Commissioner. —  Soon  after  the  commission  came  into 
existence,  it  began  to  receive  letters  from  various  owners  of  prop- 
erty in  the  vicinity  of  Ninety-ninth  street  and  Columbus  avenue, 
in  the  borough  of  Manhattan,  city  of  New  York,  urging  the 
necessity  of  a  new  station  on  the  Ninth  avenue  elevated  line  at 
that  point,  and  early  in  1908  the  board  of  aldermen  adopted  a 
resolution  urging  the  conunission  to  direct  the  erection  of  a  new 
station  at  that  point.  The  commission  immediately  instituted  a 
hearing  upon  this  subject,  and  conducted  such  hearing  on  Feb- 
ruary 25,  1908,  and  certain  adjourned  dates  to  and  including 
April  1,  1909  (Case  No.  254). 

On  these  hearings,  the  Interborough  Rapid  Transit  Company 
appeared  and  opposed  the  proposition  on  three  grounds: 

(1)  That  the  addition  of  another  station  stop  would  increase 
the  running  time  of  trains  on  the  line. 

(2)  That  the  construction  of  a  station  at  the  point  mentioned 
would  be  very  expensive  because  of  the  high  elevation  of  the  rail- 
road at  that  point,  and  the  consequent  necessity  of  installing 
escalators. 

(8)  That  the  owners  of  property  abutting  upon  the  elevated 
railroad  at  that  point  had  not  consented  to  the  construction, 
maintenance  and  use  of  a  station  at  that  point. 
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It  was  apparent  that  the  third  objection  was  the  principal  one 
relied  upon.  The  complainants,  therefore,  addressed  themselveB 
to  the  task  of  procuring  the  necessary  consents,  but  without  com- 
plete success.  Some  of  the  property  owners  affected  executed  the 
necessary  consents,  but  others  refused.  Others  stated  that  they 
would  consent,  but  insisted  upon  imposing  conditions  that  could 
not  be  accepted.  The  result  was  that  less  than  half  of  the  prcpeiiiy 
owners  affected  were  willing  to  sign  the  necessary  consents  with- 
out any  conditions  whatever.  To  procure  the  necessary  rights, 
therefore,  would  have  necessitated  the  institution  and  prosefMition 
of  condemnation  proceedings  against  many  property  owners, 
which  would  have  involved  great  expense.  In  such  circum- 
stances, the  commission  did  not  feel  justified  in  ordering  the 
construction  of  the  station.  In  an  opinion  written  at  that  time 
(April  15,  1909),  I  said  (Matter  of  New  Station  at  99th  Street 
on  the  9th  Avenue  Elevated  Line,  1  P.  S.  C.  R  [1st  Dist  N.  Y.] 
547): 

I  do  not  feel  that  it  would  be  just  at  the  present  time  to  pnt  the  company 
to  this  expense,  so  long  as  a  majority  of  the  property  owners  refuse  to  join 
the  complainants  and  give  the  railroad  company  the  necessary  releases. 

I  would  therefore  recommend  for  the  present  that  the  proceeding  be  dis- 
missed without  prejudice  to  being  reopened,  and  to  be  reconsidered  provided 
all  of  the  abutting  property  owners  who  would  be  affected  by  the  construction 
of  this  station,  or  a  very  decided  majority  of  them,  agree  on  what  they  want. 

As  recommended  in  the  opinion,  the  commission  adopted  an 
order  discontinuing  the  proceeding  without  prejudice  to  the  right 
of  the  commission  to  institute  a  further  hearing  upon  the  same 
subject  matter  and  to  take  such  action  thereon  as  the  facts  might 
justify. 

In  February  of  this  year  (1913),  on  application  of  Mr.  Martin 
Bourke,  attomey-at-law,  who  appeared  on  behalf  of  many  owners 
of  property  in  the  vicinity  of  Ninety-ninth  street  and  Columbus 
avenue,  a  further  hearing  was  instituted.  This  hearing  was  held 
on  February  19,  1913,  and  various  adjourned  dates,  to  and 
including  May  13,  1913. 

On  this  hearing,  the  Interborough  Rapid  Transit  Company 
again  appeared  and  objected  to  the  construction  of  the  station 
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on  the  same  grounds  as  before,  but,  as  on  the  former  hearing, 
it  was  apparent  that  the  company's  principal  objection  was  the  lick 
of  the  necessary  consents.  Thereupon  Mr.  Bourke  undertook  to 
procure  the  necessary  consents  in  addition  to  those  previously  pr«> 
cured.  In  this  he  was  very  successful,  for  he  procured  consents 
representing,  with  one  exception,  every  parcel  of  property  that 
would  be  affected  by  the  proposed  station.  The  consents  so  pro- 
cured were  submitted  to  counsel  for  the  railroad  company  Cor  cx- 
aminatioiL  All  the  consents  were  approved  by  him  save  only  three, 
and  these  three  were  objected  to  only  on  the  ground  that  they 
did  not  contain  certain  statements  with  reference  to  the  incorpo- 
ration of  the  grantee  and  the  location  of  its  principal  office  or 
place  of  business,  which  statements  were  necessary  under  tJie 
Recording  Act  in  order  to  enable  the  company  to  record  the  con- 
sents. However,  inasmuch  as  these  consents  though  not  recorded 
are  perfectly  good  as  between  the  parties,  and  inasmuch  as  any 
transferee  of  the  property  probably  would  take  with  actual  notice 
of  the  existence  of  these  consents,  it  is  reasonably  safe  to  say 
that  the  company  is  now  in  possession  of  all  the  necessary  consents 
except  one.  To  extinguish  the  rights  of  the  owner  of  the  only 
parcel  not  represented  by  a  consent  ought  not  to  require  the 
expenditure  of  a  great  deal  of  money. 

The  testimony  submitted  in  support  of  the  contention  that  the 
construction  and  maintenance  of  a  new  station  at  the  point  in 
question  is  necessary  and  convenient  for  the  public  service  was 
quite  voluminous  and  very  convincing.  The  entire  record  of  the 
proceedings  upon  the  former  hearing  was  offered  and  received 
in  evidence  on  the  new  hearing,  and  much  new  testimony  was 
also  adduced.  The  principal  points  made  in  favor  of  the  station 
wf?re  as  follows: 

(1)  The  distance  between  the  present  Ninety-third  street  sta- 
tion and  the  present  One  Hundred  and  Fourth  street  station  is 
eleven  blocks.  This  is  the  only  place  on  the  line  where  there  is 
80  great  a  distance  between  stations. 

(2)  The  point  at  which  the  new  station  would  be  located  is 
about  midway  between  the  existing  Ninety-third  street  station 
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and  the  present  One  Hundred  and  Fourth  street  fitation,  and 
the  new  station  would  be  a  great  convenience  to  persons  residing 
or  having  a  place  of  business  near  that  point,  who  at  present  are 
obliged  to  walk  several  blocks  to  reach  one  of  the  existing  stations. 

(3)  The  point  at  which  the  proposed  new  station  would  be 
located  is  at  the  bottom  of  a  valley  or  dip  between  Ninety-third 
street  and  One  Hundred  and  Fourth  street.  The  result  is  that 
to  get  from  that  point  to  either  the  Ninety-third  street  station 
or  the  One  Hundred  and  Fourth  street  station  necessitates  an 
up-hill  climb.  This  climb  is  by  no  means  easy  or  convenient, 
particularly  in  hot  or  inclement  weather,  and  when  the  streets 
and  sidewalks  are  covered  with  ice  and  snow  it  is  positively 
dangerous. 

(4)  So  great  is  the  inconvenience  due  to  the  lack  of  a  station 
at  that  point  that  many  people  have,  on  that  account,  removed 
from  the  neighborhood. 

(5)  A  great  many  apartments  in  that  vicinity  are  vacant 
Owners  of  these  apartments  state  that  their  inability  to  rent  these 
apartments  is  due  to  a  lack  of  a  station  at  Ninety-ninth  street. 
Such  apartments  as  they  have  succeeded  in  renting  they  have 
been  obliged  to  rent  to  an  undesirable  class  and  at  a  lower  rental 
than  otherwise  could  be  procured. 

(6)  If  a  new  station  should  be  erected  at  Ninety-ninth  street 
the  result  would  be  that  many,  if  not  all,  of  these  vacant  apart- 
ments would  be  taken,  probably  by  a  better  class  of  tenants  and 
at  an  increased  rental. 

(7)  There  is  a  large  population  in  the  vicinity  of  the  point  at 
which  the  proposed  new  station  would  be  located.  The  neighbor- 
hood is  well  built  up.  Thousands  of  people  are  inconvenienced 
daily  by  reason  of  the  absence  of  a  station  at  that  point  and  the 
necessity  of  climbing  a  hill  in  order  to  reach  either  the  present 
Ninety-third  street  station  or  the  present  One  Hundred  and 
Fourth  street  station,  this  being  true  particularly  in  hot  or  in- 
clemwit  weather,  and  when  the  street  and  sidewalks  are  covered 
with  ice  and  snow. 

I  am  of  the  opinion  that,  for  the  reasons  stated,  a  new  station 
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at  Ninety-ninth  street  and  Columbus  avenue  is  not  only  desirable, 
but  absolutely  necessary. 

The  only  claim  made  by  the  railroad  company,  upon  the  merits, 
was  that  the  installation  of  a  new  station  would  necessitate  an 
additional  station  stop,  and  would  result  in  lengthening  the  run- 
ning time  on  the  line  and  thus  inconvenience  those  people  travel- 
ing to  or  from  points  south  of  Ninety-ninth  street  from  or  to  points 
north  of  Ninety-ninth  street  I  think  that  such  inconvenience 
to  passengers  as  would  result  from  making  this  additional  stop 
would  be  so  slight  as  not  to  be  worth  considering,  particularly 
when  compared  with  the  added  comfort  and  convenience  of  thou- 
sands of  people  who  would  be  accommodated  by  the  new  station. 
A  very  large  percentage  of  the  people  traveling  between  stations 
on  the  north  part  of  the  line  and  stations  on  the  south  part  of 
the  line  use  the  express  trains  morning  and  afternoon,  which  trains 
would  not  and  could  not  stop  at  Ninety-ninth  street.  As  for 
those  persons  traveling  on  the  local  trains  past  that  point,  prob- 
ably very  few  of  them  would  even  think  that  an  additional  stop 
was  being  made,  and  it  would  be  strange  if  those  same  people 
would  not  frequently  have  occasion  to  visit  that  section  of  the 
city  and  be  greatly  convenienced  by  the  presence  of  a  station  at 
that  point  As  for  the  inconvenience  to  the  railroad  company 
itself  resulting  from  the  lengthening  of  the  running  time,  that 
would  be  so  inconsiderable  as  hardly  to  be  worth  mentioning, 

I  am  of  the  opinion  that  the  railroad  company  is  estopped 
from  making  any  such  objection  as  that  last  mentioned,  or  claim- 
ing that  a  station  at  Ninety-ninth  street  is  not  necessary,  for  the 
reason  that,  before  this  commission  came  into  existence,  the  com- 
pany constructed  a  new  station  at  One  Hundred  and  Tenth  street 
midway  between  the  then  existing  One  Hundred  and  Fourth 
street  station  and  the  then  existing  One  Hundred  and  Sixteenth 
street  station,  and  constructed  a  new  station  at  One  Hundred 
and  Fortieth  street  midway  between  the  then  existing  One  Hun- 
dred and  Thirty-fifth  street  station  and  the  then  existing  One 
Hundred  and  Forty-fifth  street  station;  and,  since  this  commis- 
sion came  into  existence,  the  company  has  constructed  a  new 
station  at  Eighty-sixth  street  about  midway  between  the  existing 
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Eighty-first  street  station  and  the  existing  Ninety-third  street 
station.  The  company  is  now  constructing,  or  is  about  to  con- 
struct^ a  new  station  at  Thirty-eighth  street  about  midway  between 
the  existing  Thirty-third  street  station  and  the  existing  Forty 
second  street  station.  The  Eighty-sixth  street  station  was  con- 
structed pursuant  to  an  order  of  this  commission,  and  the  Thirty- 
eighth  street  station  is  being  constructed  pursuant  to  an  order 
of  this  commission.  However,  on  the  hearings  in  both  those 
matters,  the  railroad  company  did  not  contest  the  necessity  of  the 
stations. 

I  recommend  that  the  Interborough  Kapid  Transit  Company 
be  required  to  construct  a  new  station  at  Ninety-ninth  street  and 
Columbus  avenue. 


In  the  Matter  of  the  Complaint  of  Frankel  Bbothebs  against 
The  New  York  Edison  Company,  Defendant. 

Case  No.  1661. 

(Public  Service  Commission,  First  District,  May,  1913.) 

Service  —  electrical  corporations  — **  break-down  service  " —  refusal  to  continue 
service  at  "break-down"  rates  to  private  plant  seUing  current  to  other 
consumers. 

Discriminations  and  preferences  —  eleqtrical  corporations  —  refusal  to  supply 
''break-down  service"  to  a  competing  plant  not  coming  within  the  con- 
junctional-service rider. 

Contracts  affecting  rates  or  service  —  electrical  corporations  —  cancellation  by 
company  for  violation  —  change  in  consumers'  status  so  as  to  make 
service  unauthorized  by  published  schedules. 

Discrimination  and  preferences  —  electrical  corporations  —  classification  of 
consumers  —  "conjunctional  service"  —  "break-down  service"  to  con- 
sumers seUing  current  —  "competitor"  defined. 

Competition  between  public  service  corporations  —  electrical  corporations  — 
"competing  companies"  —  common  stock  ownership. 

Sates  and  charges  —  regulations  and  practices  —  electrical  corporation  — -"  con- 
junctional-service rider"  —  common  ownership  of  leasehold  —  combining 
of  consumption  to  get  lower  rates  —  violation  of  rate  schedule. 

Certificate  of  public  convenience  and  necessity  —  electric  plant  —  necessity  of 
certificate  for  the  supply  of  electricity  within  a  single  block. 

The  complainants  maintained  and  operated  in  their  building  a  private 
electric  plant,  with  which  they  produced  the  electricity  required  for  that 
building.     The   complninMiits   made   a   contract  with   the  defendant,   tho 
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N.  Y.  E.  Co.,  for  "break>down  service"  to  the  complainants'  private 
plant,  and  obtained  a  contract  for  this  at  the  rate  specified  in  the  "  break- 
down rider"  contained  in  the  defendant's  published  tariffs.  Thereafter 
the  complainants  made  a  contract  with  the  owners  of  the  Phipps  Tene- 
ments, located  in  the  same  block  with  the  complainants'  building, 
whereby  the  complainants  supplied  electric  current  to  the  Phipps  Tene- 
ments at  a  rate  fifteen  per  cent  lower  than  the  schedule  rates  of  the 
defendant.  The  Phipps  Tenements  had  theretofore  been  supplied  with 
electricity  by  the  defendant.  Thereupon  the  defendant  sent  the  com- 
plainants a  notice  of  cancellation  of  its  contract  with  the  complainants 
and  intention  to  discontinue  the  service.  The  complainants  filed  a  com- 
plaint with  the  commission,  demanding  that  the  defendant  be  required 
to  continue  the  service.  Held, —  that,  when  this  commission,  in  190S, 
required  the  electrical  corporations  to  establish  "break-down  service," 
including  under  the  one  title  supplemental  and  auxiliary  service  as  well, 
the  commission  realized  that  it  would  be  possible  for  a  custompr  to 
shut  down  his  own  plant  when  most  expensive  for  him  to  operate  and 
switch  on  the  N.  Y.  E.  service;  but  it  was  not  contemplated  that 
advantage  would  be  taken  of  this  action  to  require  the  N.  Y.  E.  Co.  to 
supply  emergency  or  auxiliary  service  to  a  competing  company. 

The  N.  Y.  E.  Co.  is  not  guilty  of  unlawful  discrimination  or  prejudice, 
in  refusing  to  supply,  at  "  break-down-service "  rates,  the  supply  of 
"  reserve,  auxiliary  or  break-down  service "  to  the  proprietors  of  a 
private  electric  plant  who  sell  electric  current  as  competitors  of  the 
N.  Y.  E.  Co.  to  consumers  not  within  the  terms  of  the  "  conjunctional- 
servioe  rider." 

The  complainants  had  a  contract  with  the  N.  Y.  E.  Co.  for  "  reserve, 
auxiliary  and  break-down  service,"  based  on  the  "  conjunctional-service 
rider  "  of  that  company's  publislied  rate  schedule.  This  "  rider  "  author- 
ized the  combination  of  the  electric  service,  under  one  contract,  in  the 
case  of  buildings  not  more  than  100  feet  apart  and  under  a  common  lease- 
hold or  ownership.  After  the  making  of  their  contract,  the  complainants 
undertook,  themselves,  to  supply  current,  procured  in  part  under  their 
contract  with  the  N.  Y.  E.  Co.,  to  a  building  not  under  common  lease- 
hold or  ownership  with  their  own.  Held, —  that  the  N.  Y.  E.  Co.  was 
acting  within  its  rights  in  giving  notice  of  cancellation  of  the  contract 
and  discontinuance  of  the  service,  and  had  no  authority  or  right,  under 
its  rate  schedule  as  published,  to  do  anything  else. 

It  seems  reasonable  to  differentiate,  for  rate-making  purposes,  the 
electrical  corporation  doing  a  general  business,  the  private  plant  selling 
electricity  to  other  consumers  in  the  same  block,  and  the  consumer  who 
sells  current  to  consumers  outside  the  building  or  buildings  which  he 
owns  or  rents,  from  the  person  who  merely  manufactures  current  for 
his  own  use  and  that  of  his  tenants,  and  Public  Service  Commissions 
Law,  section  2,  subdivision  13,  explicitly  recognizes  this  line  of  demarca- 
tion. 

Although  nominally  independent  and  superficially  competing,  the  U.  E. 
L.  &  P.  Co.  and  the  N.  Y.  E.  Co.  arc  both  controlled  by  the  C.  G.  Co. 
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through  the  ownership  of  stock  and  essentially  are  not  "  competing  com- 
panies "  in  the  usual  meaning  of  the  term,  and  it  is  the  substance,  rather 
than  the  form,  which  the  conunission  must  consider  in  determining 
whether  a  certain  requirement  is  reasonable  or  unreasonable. 

The  ''conjunctional-service  rider"  in  the  tariff  schedule  of  the  N.  Y. 
E.  Co.,  allowing  consumption  to  be  combined  for  buildings  located  not 
more  than  100  feet  apart  and  under  a  common  ownership  or  leasehold, 
plainly  means  that  such  combination  will  not  be  allowed  under  other 
conditions,  and  the  N.  Y.  E.  Co.  is  obviously  violating  its  published 
schedule  of  rates  in  furnishing  electricity  to  any  customer  at  rates 
determined  by  combining  consumption  in  his  building  with  the  consump- 
tion in  any  other  building  located  at  a  distance  of  more  than  100  feet, 
or  not  owned  or  leased  by  him. 

The  complainants  owned  an  electric  plant  which  supplied  current  to 
their  own  and  an  adjoining  building.  Both  buildings  were  within  the 
same  block,  and  no  street  lines  were  crossed  or  invaded  by  wires,  poles 
or  conduits.  It  was  urged  that  the  complainants  were  required,  under 
the  Public  Service  Commissions  Law,  to  apply  to  the  commission  for 
a  certificate  of  public  convenience  and  necessity  or  for  permission  to 
engage  in  the  business  of  supplying  electricity.  Held, —  that  the  matter 
was  not  necessarily  at  issue  in  this  proceeding,  and  no  opinion  is 
expressed  in  regard  to  it. 

The  complainants  asked  that  the  defendant  be  compelled  to  con- 
tinue furnishing  electric  current  to  the  complainants  on  the  basis 
of  *'  reserve,  auxiliary  or  break-down  "  service,  pursuant  to  the 
so-called  "  break-down  rider ''  contained  in  the  defendant's  tariff 
schedule. 

The  order  entered,  on  May  27,  1913,  dismissed  the  complaint. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Henry  H.  Whitman,  for  the  commission. 

Arthur  S.  Luria  and  Percival  R.  Moses,  for  the  complainants. 

Beardslty,  Hemmens  &  Taylor,  by  Henry  J.  Hemmens  and 
Robert  G.  Redlefsen,  for  the  New  York  Edison  Company. 

Maltbib,  Commissioner. —  The  complainants  are  the  owners 
of  a  building  located  at  Ko.  318  East  Thirty-second  street  in  the 
borough  of  Manhattan.  A  building  known  as  the  Phipps  Tene- 
ments is  located  south  of  the  complainants'  building  and  fronts 
on    East    Thirty-first   street     The   complainants    maintain    and 
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operate  in  their  building  a  private  electric  plant,  with  which  they 
produce  the  electricity  required  for  that  building. 

The  Phipps  Tenements  were  formerly  supplied  with  electric 
current  by  the  New  York  Edison  Company;  but  not  long  ago 
the  Edison  service  was  discontinued  and  a  contract  was  made  with 
the  complainants,  imder  which  the  Phipps  Tenements  have  been 
and  are  now  supplied  with  current  from  the  private  plant  in  the 
complainants'  building,  at  rates  fifteen  per  cent  lower  than  the 
schedule  rates  of  the  Edison  company.  As  the  two  buildings  are 
located  in  the  same  block,  the  wire  feeder  by  which  current  is 
carried  from  one  to  the  other  does  not  cross  or  enter  any  public 
street 

Among  the  provisions  which  the  New  York  Edison  Company 
has  established  in  its  published  rate  schedule  is  a  so-called  '^  break- 
down rider,"  designed  for  customers  who  have  private  electric 
plants  on  their  premises.  This  service  is  described  by  the  com- 
pany as  "  a  reserve,  auxiliary  or  break-down  "  service,  and  the 
service  connection  is  so  arranged  that  a  customer  can  receive  only 
a  specified  quantity  of  electric  current  at  any  one  time.  The 
customer  is  required  to  pay  at  least  thirty  dollars  per  annum  for 
each  kilowatt  of  "  maximum  demand  "  desired  by  him  and  al- 
lowed by  the  company's  "  automatic  maximum-demand  switch  " 
installed  on  his  premises.  The  charges  for  current  are  computed 
at  the  r^ular  schedule  rates  paid  by  other  consumers,  but  no 
additional  payment  above  the  maximum  demand  charge  is  made 
unless  the  bills  at  such  rates  exceed  the  maximum-demand  charge ; 
then  the  consumer's  total  payment  is  at  the  regular  rates  for 
current. 

The  maximum-demand  charge  or  minimum  payment  is  fixed  on 
the  theory  that  the  use  of  the  company's  current  will  not  be  con- 
tinuous and  may  not  even  be  frequent,  but  that  sudden  and  heavy 
demands  may  be  made  on  the  company's  service  when  an  emer- 
gency arises,  and  that  the  consumer  may  draw  upon  the  company's 
supply  of  electricity  at  his  convenience,  so  far  as  time  is  con- 
cerned, and  also  without  limit  as  to  quantity  within  the  maxi- 
mum demand  which  he  has  requested  and  for  which  he  pays  a 
minimum  charge.     The  rii<tf)mor'fl  u^e  of  the  sorvieo  is,  there- 
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fore,  not  limited  to  occasions  of  emergency  either  by  the  terms  of 
the  contraxjt,  or  by  any  system  of  regulation  or  control  provided 
by  the  company ;  and  it  is  not  uncommon  for  the  owners  of  private 
plants  to  suspend  their  operation  during  the  night,  on  Sundays  and 
holidays,  and  during  the  summer,  when  little  current  is  needed, 
or  when  it  is  inconvenient  or  expensive  to  operate  the  private 
plant,  and  draw  upon  the  supply  afforded  by  the  company. 

On  June  24,  1912,  a  contract  including  the  "  break-down- 
agreement"  rider  was  made  between  the  complainants  and  the 
New  York  Edison  Company.  The  complainants  requested  a  con- 
nection which  would  allow  a  maximum  demand  of  ten  kilowatts, 
and  accordingly  were  required  to  pay  a  minimum  charge  of  $300 
per  annum.  For  several  months  after  the  installation  of  this 
break-down  service,  the  complainants'  plant  was  used  only  for 
the  supply  of  current  to  their  own  building;  but  later,  as  already 
stated,  they  began  to  supply  current  to  the  Phipps  Tenements. 
When  the  Edison  company  learned  that  the  Phipps  Tenements 
were  being  supplied  from  the  complainants'  plant,  the  company 
sought  to  rescind  its  contract  with  the  complainants  and  discon- 
tinue the  service,  on  the  theory  that  the  complainants  had  violated 
the  provision  of  the  contract  that 

no  change  shall  be  made  in  the  equipment,  or  in  the  type,  size  or  number  of 
lamps  or  other  appliances  connected  therewith,  that  the  current  shall  not  be 
used  except  for  the  equipment  scheduled  by  the  company's  inspectors;  and 
that  •  •  •  without  the  previous  written  consent  of  the  New  York  Edi- 
son Company. 

In  this  connection  another  provision  of  the  Edison  company's 
rate  schedule  should  be  noticed,  the  so-called  "  conjunctional 
service  "  rider,  which  is  as  follows : 

It  is  further  understood   and  agreed  that   in  view  of  the  fact  that  the 

buildings  enumerated  herein  are  supplied  under  the  wholesale  contract,  are 

(ownership) 
cot  more  than  100  feot  apart,  are  under  a  common     /j^j^ggij^ji^x    *nd  ™»y 

be  served  from  one  service,  the  current  required  for  them  may  be  taken  col- 
lectively in  determining  the  rate  to  which  the  undersigned  is  entitled  under 
this  contract. 

The  complainants'  building  and  the  Phipps  Tenements  are  not 
under  a  common  ownership  or  leas(4iold ;  hence  this  rider  would 
not  apply,  even  if  there  wore  a  wholesale  contract. 
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On  February  24,  1913,  the  Edison  company  sent  the  complain- 
ants a  letter  giving  notice  of  cancellation  of  their  contract  and  dis- 
continuance of  their  service.  The  complainants  immediately 
filed  a  complant  with  the  commission,  asking  that  the  Edison 
company  be  required  to  continue  the  service.  Pending  a  decision 
on  the  matter  in  controversy,  the  service  to  the  complainants  has 
been  continued  without  intorrupation. 

I.  Have  the  Complainants  Violated  the  Contract? 

It  is  undisputed  that,  after  the  making  of  the  contract  with  the 
Edison  company,  and  the  installation  of  the  break-down  service 
in  the  complainants'  building,  the  complainants  extended  a  wire 
from  the  electrical  distribution  system  in  their  building  to  the 
distribution  system  in  the  Phipps  Tenements,  and  that  by  means 
of  this  connection  numerous  electric  lamps  or  other  appliances 
located  in  the  Phipps  Tenements  were  added  to  the  equipment 
existing  when  the  contract  was  made.  There  is  no  claim  that 
the  company's  written  consent  was  ever  given  to  the  changes  thus 
mada  Although  something  has  been  said  in  the  testimony  about 
an  "  implied  "  ccmsent  or  a  waiver  of  the  requirement  of  written 
consent,  we  think  that  no  facta  have  been  shown  which  would 
prevent  the  company  from  insisting  on  the  terms  of  the  contract. 
It  follows  that  the  company  was  acting  within  its  rights  when 
it  gave  notice  of  cancellation  of  the  contract  and  discontinuance 
of  the  servioa 

n.    Are  the  Complainants  Entitled  to  Consent? 

We  are  of  the  opinion  that,  under  the  rate  schedule  published  by 
the  Edison  company  and  filed  with  the  commission,  the  company 
has  no  authority  to  give  its  consent  to  the  changes  made  by  the 
complainants  in  their  installation,  and  to  continue,  under  one 
contract,  the  service  which  has  been  used  for  the  Phipps  Tenements 
as  well  as  the  complainants'  building.  The  only  prolusion  in  the 
schedule  referring  to  such  a  case  is  the  "  conjunctional  service  " 
rider  which  has  been  quoted  above,  under  which,  in  case  of  a 
wholesale  contract,  there  may  be  a  combination  of  the  electric 
aervice  in  bxdldings  not  more  than  100  feet  apart  and  under  a  com- 
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mon  ownership  or  leasehold.  This  rider  can  have  no  meaning  un- 
less it  is  interpreted  to  forbid  the  combination  of  service  in  build- 
ings which  are  more  than  100  feet  apart,  or  are  not  under  a  com- 
mon ownership  or  leasehold.  Since  the  building  of  the  complain- 
ants and  the  Phipps  Tenements  are  under  entirely  separate  own- 
ership and  management,  it  is  plain  that  the  complainants  were  not 
entitled  to  a  combination  of  the  service  in  these  buildings  under 
one  contract,  with  the  reduction  of  rates  which  would  thereby  be 
secured. 

If  it  is  true,  as  claimed  by  the  complainants,  that  the  Edison 
company  is  now  furnishing  a  break-down  service  to  one  or  more 
other  consumers  under  conditions  substantially  the  same  as  those 
surrounding  the  service  given  to  the  complainants,  this  conclusion 
will,  of  course,  be  equally  applicable  in  those  cases,  and  the  com- 
pany is  acting  illegally  in  so  doing. 

III.  Should  the  Edison  Company  be  Bequibed  to  Continue 

to  Seeve  the  Complainants? 

The  Edison  company  contends  that  this  question  should  be  an- 
swered in  the  negative,  that  a  supply  company  should  not  be 
required  to  furnish  an  emergency  or  auxiliary  service  to  a  com- 
petitor, and  that  a  customer  who  maintains  a  private  electric  plant, 
and  supplies  not  only  himself,  but  his  neighbors,  must  be  con- 
sidered a  competitor,  even  though  his  business  be  confined  within 
the  limits  of  a  single  block.  The  complainants  urge  that  the 
essential  purpose  of  break-down  service  is  to  afford  emergency  and 
auxiliary  service  to  competitors  of  an  electric  company ;  that  the 
owner  of  a  private  plant  who  merely  supplies  his  own  needs  is  a 
competitor;  and  that  the  selling  of  electricity  to  third  parties  out- 
side of  his  own  premises  introduces  no  new  principle. 

There  are  really  two  ways  in  which  the  problem  might  be  solved 
to  the  satisfaction  of  the  complainants,  viz.,  either  to  require  that 
the  present  break-down-service  contract  be  extended  to  cover  the 
kind  of  service  desired  by  the  complainants,  or  to  establish  a  new 
form  of  contract  or  rate  for  such  service.  It  is  obvious,  however, 
that  the  fundamental  question  is  whether  the  company  should  be 
required  under  any  rate,  or  under  any  form  of  contract,  to  supply 
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the  complainants  with  the  service  under  the  conditions  described ; 
for,  if  this  question  is  answered  in  the  negative,  it  would  be  futile 
to  discuss  the  nature  or  character  of  a  rate  for  such  service. 

First,  a  few  words  as  to  the  conditions  under  which  the  present 
break-down-service  contract  was  established.  Although  certain  of 
the  electric  companies  in  New  York  city  supplied  break-down  serv- 
ice to  a  limited  extent  before  the  creation  of  this  commission,  the 
present  break-down  riders  and  rates  of  the  New  York  Edison 
Company  are  the  result  of  an  investigation  made  by  the  commis- 
sion soon  after  it  took  office.  The  Edison  company  had  declined  to 
give  break-down  service  except  where  old  contracts  were  outstand- 
ing. The  commission  decided  that  the  furnishing  of  such  service 
would  be  reasonable  and  proper,  and  the  Edison  Company  com- 
plied with  this  finding  by  filing  appropriate  riders  containing  the 
rates  above  mentioned.  But,  in  the  opinion  of  the  commission, 
given  as  a  result  of  the  investigation  (see  1  P.  S.  C.  E.  [1st  Dist. 
N.  Y.]  130),  no  judgment  was  expressed  as  to  the  reasonableness 
of  the  proposed  rates;  and  it  was  distinctly  stated  that  the  con- 
clusion of  the  commission  related  only  to  private  electric  plants 
maintained  merely  for  the  use  of  their  owners  or  proprietors.  The 
following  language  was  used: 

The  requirement  that  break-down  service  be  supplied  does  not  imply  that 
one  supply  company  shall  provide  current  for  another  company  at  less  than 
a  fair  price.  Further,  the  private  electric  plants  are  not  competitors,  for 
they  do  not  distribute  current  beyond  their  own  premises. 

It  appears  in  this  case  that  the  complainants  took  a  customer 
away  from  the  Edison  company  and  are  supplying  that  customer 
at  rates  fifteen  per  cent  below  the  company's  rates.  It  is  conceiv- 
able that  private  plants,  one  in  each  block,  might  thus  secure  a 
considerable  part  of  the  business  which  is  now  conducted  by  the 
Edison  company;  and  if  that  company  were  required  to  supply 
break-down  service  to  block  plants,  the  latter  would  operate  when 
convenient  and  require  the  Edison  company  to  carry  the  load  when 
most  expensive  or  inconvenient  to  the  block  plants.  The  com- 
plainants state  that  they  need  break-down  service  for  use  at  night 
or  at  other  times  when  little  current  is  required,  and  when  it  is 
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cheaper  to  let  their  private  plant  lie  idle  and  to  draw  on  the  Edi- 
son company's  supply.  When  we  required  the  companies  to  estab- 
lish break-down  service,  including  under  the  one  title  supplemental 
and  auxiliary  service  as  well,  the  commission  realized  that  it 
would  be  possible  for  a  customer  to  shut  down  his  own  plant  when 
most  expensive  for  him  to  operate  and  switch  on  Edison  service. 
But  it  was  not  contemplated  that  advantage  would  be  taken  of  this 
action  to  require  the  Edison  company  to  supply  emergency  or 
auxiliary  service  to  a  competing  company. 

We  think  it  is  obvious  that  it  would  not  be  reasonable  or  proper 
that  one  supply  company  be  required  to  furnish  stand-by  service  to 
another  and  to  take  over  temporarily  the  duty  of  supplying  its  cus- 
tomers, particularly  when  such  company  would  find  it  inconvenient 
or  expensive  to  supply  them.  When  applied  to  two  large  companies 
serving  the  same  area  and  competing  for  supremacy,  the  unreason- 
ableness of  the  suggestion  becomes  apparent.  Now,  admittedly, 
there  are  some  points  of  similarity  between  a  company  supplying 
electricity  generally  and  a  person  who  has  his  own  private  plant, 
and  between  these  two  stand  the  block  plant  and  the  person  sup- 
plying adjoining  buildings  which  he  does  not  own  or  rent.  But 
the  line  must  be  drawn  somewhere,  and  it  seems  reasonable  to 
differentiate  the  company  doing  a  general  business,  the  block  plant 
and  the  person  selling  current  to  persons  outside  of  his  own  prem- 
ises from  the  person  who  merely  maniif actures  current  for  his  own 
use  and  that  of  his  tenants.  This  line  of  demarcation  is  recognized 
by  the  Public  Service  Commissions  Law.  It  defines  an  electrical 
corporation  as  a  "  corporation  *  *  *  owning,  operating  or 
managing  any  electric  plant  except  where  electricity  is  generated 
or  distributed  by  the  producer  solely  on  or  throucrh  private  prop- 
erty for  railroad  or  street-railroad  purposes,  or  for  its  own  use  or 
the  use  of  its  tenants  and  not  for  sale  to  others.'' 

The  complainants  have  referred  to  the  connection  between  the 
systems  of  the  United  Electric  Lisrht  and  Power  Company  and  the 
New  York  Edison  Company,  claiming  that  the  relation  between 
these  two  companies  as  to  inter-company  supply  in  case  of  break 
down,  or  in  any  other  instance  where  it  would  be  desirable  for 
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either  to  secure  some  current  from  the  other,  is  very  similar  to  the 
relation  which  the  complainants  ask  to  have  established  between 
them  and  the  Edison  company.  It  is  true  that  the  areas  of  supply 
of  the  United  and  Edison  companies  overlap,  and  superficially 
they  may  be  said  to  be  competing  companies;  but  both  are  con- 
trolled by  the  Consolidated  Gas  Company  through  the  ownership 
of  stock.  Although  nominally  independent,  essentially  they  are 
not  competing  companies  in  the  usual  meaning  of  the  term,  and  it 
is  the  substance  rather  than  the  form  that  the  commission  must 
consider  in  determining  whether  a  certain  requirement  is  reason- 
able or  unreasonable.  If  the  United  company  were  under  separate 
management  and  control,  and  were  really  competing  with  the 
Edison  company  in  the  same  territory,  it  might  be  the  duty  of  the 
commission  to  require  the  Edison  company  to  establish  the  same 
relation  between  it  and  the  complainants  that  it  has  established 
with  the  United  company,  but,  under  the  circumstances  as  they 
exist,  we  see  no  reason  for  the  issuance  of  such  an  order. 

The  complainants  have  cited  certain  decisions  of  the  courts  to 
support  their  contention.  One  is  of  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit:  Delaware  &  Atlantic  Telegraph  &  Tele- 
phone Co.  V.  State  of  Delaware  ex  rel.  Postal  Telegraph  &  Cable 
Co.,  50  Fed.  Rep.  677.  This  was  an  application  by  the  Postal 
company  for  mandamus  to  compel  the  Delaware  and  Atlantic  Com- 
pany, a  local  telephone  company,  to  place  a  telephone  in  the  office 
of  the  Postal  company.  The  local  company  had  placed  a  telephone 
in  the  office  of  the  Western  Union  Tel^raph  Company  which  was 
used  by  the  Western  Union  for  telephoning  its  incoming  messages 
and  for  receiving  its  outgoing  messages.  The  court  held  that  the 
local  company  should  not  discriminate  between  the  two  telegraph 
companies,  and  should  be  required  to  put  a  telephone  in  the  office 
of  the  Postal  company. 

The  decision  in  Bell  Telephone  Company  of  Philadelphia  v. 
Commonwealth  ex  rel.  Baltimore  &  Ohio  Telegraph  Co.,  8  Atl. 
Kep.  825  (Pa.  Sup.  Ct.  1886),  is  quite  similar.  The  Baltimore 
and  Ohio  Telegraph  Company  asked  for  mandamus  to  compel  the 
Bell  Company  of  Philadelphia  to  give  it  telephone  service.  It  ap- 
Dept.  Rip.  Vol.  IV  « 
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peared  that  the  local  company  gave  telephone  service  to  the  Western 
Union  Telegraph  Company.  It  was  decided  that  there  could  be 
no  discrimination  and  that  service  should  be  given  to  all  telegraph 
companies  if  given  to  any.  The  decision  was  also  based  on  a  pro- 
vision in  the  Pennsylvania  statute  under  which  the  Bell  Company 
of  Philadelphia  was  incorporated. 

In  the  case  of  Clinton-Dunn  Telephone  Co.  v.  Carolina  Tele- 
phone &  Telegraph  Co.,  74  S.  E.  Rep.  636  (decided  by  the  Sup. 
Ct.  of  No.  Carolina  in  1912),  the  Carolina  company's  assignors 
had  allowed  a  physical  connection  to  be  made  with  the  Clinton- 
Dunn  Telephone  Company's  system.  This  had  been  used  for  a 
considerable  time,  and  the  business  of  the  two  companies  and  of 
the  public  had  become  adjusted  to  the  arrangement.  When  an  at- 
tempt was  made  to  discontinue  this  connection,  the  Clinton-Dunn 
company  resisted,  and  the  court  held  that  the  connection  should  not 
be  discontinued.  It  was  said  that,  while  the  duty  of  the  telephone 
company  may  not  require  it  to  allow  physical  connection  with  other 
systems,  yet,  after  this  has  been  done  and  the  service  has  been  given 
for  some  time,  it  cannot  be  discontinued. 

None  of  these  cases  is  upon  all  fours  with  the  pending  proceed- 
ing. Each  is  a  telephone  case,  and  that  industry  is  by  nature  quite 
different  from  the  distribution  of  electric  current.  The  extent  to 
which  a  subscriber  is  connected  with  other  subscribers  determines 
very  largely  the  value  of  the  service  rendered,  but  in  the  case  of  an 
electric-supply  company  the  consumer  cares  little  as  to  the  number 
of  other  customers  connected  with  the  distribution  system  so  long 
as  he  receives  current  in  adequate  amount,  with  regularity  and  at 
a  reasonable  price. 

Two  of  the  cases  relate  to  discrimination,  and  it  is  conceded  that, 
if  the  Edison  colnpany  had  a  form  of  contract  under  which  it  sup- 
plied other  private  plants  of  a  similiar  character  and  operating: 
under  conditions  similar  to  those  of  the  complainants,  it  would 
be  the  duty  of  the  Edison  company  to  supply  the  complainants. 
The  general  rule  regarding  discrimination  would  apply. 

The  third  case  above  cited  relates  to  the  discontinuance  of  a 
connection  which  had  been  made  voluntarily,  and  which  had  existed 
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for  some  time.  There  is  nothing  in  the  opinion  to  indicate  that 
the  two  companies  were  competing  in  the  local  field,  or  that  the 
questions  involved  in  the  case  before  the  commission  were  similar 
to  those  at  issue  in  the  North  Carolina  case. 

The  complainants  have  referred  to  the  decision  in  the  case  of 
Central  New  York  Telephone  &  Telegraph  Co.  v.  Averill,  199  K 
Y.  128.  The  company  had  put  its  telephone  apparatus  in  the  hotel 
of  the  defendants,  and  installed  there  a  private  exchange.  The 
(•ontract  provided  that  the  defendants  should  not  allow  any  other 
telephone  service  in  the  hotel.  Some  years  later,  when  a  compet- 
ing company  was  organized,  the  defendants  proposed  to  instaU  the 
apparatus  of  the  new  company,  and  suit  was  brought  to  obtain  an 
injunction  against  such  action.  The  Court  of  Appeals  held  that 
the  exclusive  feature  of  the  contract  was  void  as  against  public 
policy,  and  based  its  decision  on  two  grounds:  (1)  That  the  con- 
tract was  in  restraint  of  trade  in  that  it  prevented  all  customers 
of  the  rival  telephone  system  from  having  communication  with 
the  defendants'  hotel  and  the  persons  living  and  stopping  in  it; 
and  (2)  that  its  tendency  was  to  prevent  competition.  The  greater 
emphasis  was  placed  on  the  first  ground. 

This  case  is  not  parallel  with  the  Frankel  case.  As  stated,  the 
telephone  is  a  different  sort  of  utility  from  an  electric  plant.  A 
contract  in  restraint  of  competition  in  case  of  a  telephone  company 
would  be  a  hardship  on  the  public  in  general  by  restricting  free 
communication  between  individuals  in  the  communitv.  There  is 
no  such  element  in  the  case  of  the  electric  company,  and  the  Edison 
company  has  not  undertaken  to  prevent  Frankel  Brothers  from 
operating  a  plant,  or  even  from  supplying  the  Phipps  Tenements. 
It  has  merely  insisted  that,  if  it  is  to  do  a  competitive  business,  it 
must  assume  the  entire  burden. 

Other  Questions  Presented. 

The  complainants  have  strongly  urged  as  a  reason  why  they 
should  be  given  break-down  service  under  existing  conditions  the 
fact  that  in  certain  .instances  a  wholesale  customer  of  the  Edison 
company  is  allowed  by  that  company  to  sell  electric  current  to 
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neighboring  buildings  located  in  the  same  block,  combining  the 
consumption  of  those  buildings  with  the  consumption  on  his  own 
premises  in  order  to  get  a  lower  rate  under  the  company's  schedule. 
It  is  claimed  that  these  wholesale  customers  who  resell  a  part  of 
the  current  received  from  the  Edison  company  are  competitors  of 
that  company  just  as  truly  as  the  complainants  are,  and  that  it  is 
unjust  discrimination  to  deny  to  the  complainants  what  is  allowed 
to  other  competitors.  The  Edison  company  replies  that  it  is  legally 
powerless  to  prevent  the  resale  of  electricity  by  its  wholesale  cus- 
tomers, and  that,  while  such  customers  may  become  the  company's 
competitors  in  a  certain  sense,  buying  at  wholesale  rates  and  selling 
at  higher  rates  to  third  parties  who  might  otherwise  deal  directly 
with  the  company,  it  is  still  the  company's  electricity  which  is 
being  supplied. 

This  is  a  matter  which  has  not  before  been  brought  to  the  atten- 
tion  of  the  commission,  and  it  is  with  some  surprise  that  we  learn 
that  wholesale  customers  are,  with  the  acquiescence  of  the  Edison 
company,  reselling  current  to  consumers  in  their  several  localities. 
Upon  the  general  propriety  or  reasonableness  of  such  a  practice, 
we  express  no  opinion  in  this  case,  as  the  matter  is  not  before  us. 
But  we  must  here  point  out  the  obvious  fact  that  the  Edison  com- 
pany is  violating  its  published  schedule  of  rates  in  furnishing  elec- 
tricity to  any  customer  at  rates  determined  by  co^^bining  consump- 
tion in  his  building  with  the  consumption  in  any  other  building 
located  at  a  distance  of  more  than  100  feet,  or  not  owned  or  leased 
by  him.  As  above  pointed  out,  the  "  conjunctional  service  "  rider 
in  the  company's  schedule,  allowing  consumption  to  be  combined 
for  buildings  located  not  more  than  100  feet  apart  and  under  a 
common  ownership  or  leasehold,  plainly  means  that  such  combina- 
tion will  not  be  allowed  under  other  conditions.  The  plea  that  the 
company  is  without  power  to  enforce  this  rule  in  the  case  of  whole- 
sale customers  is  not  valid.  If  it  cannot  be  enforced,  or  is  not  to 
be  enforced,  it  should  be  withdrawn  from  the  published  schedule. 
But,  so  long  as  it  is  a  part  of  any  contract,  it  should  be  enforced. 
It  is  not  proper  for  the  company  to  invoke  a  clause  against  one 
consumer  and  disr^ard  another  clause  applicable  to  another  con- 
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sumer.  The  clause  of  the  standard  form  invoked  against  the  com* 
plainants,  forbidding  any  change  in  or  addition  to  the  equipment 
of  the  customer,  and  forbidding  the  use  of  the  current  except  for 
the  equipment  scheduled  by  the  company's  inspectors,  without 
the  written  consent  of  the  company,  should  be  effectual  against 
any  other  customer.  Violation  of  the  company's  schedule  must,  of 
course,  be  stopped.  Upon  the  reasonableness  of  the  clause  in 
question,  we  do  not  express  any  opinion  at  the  present  time,  as  the 
matter  has  not  been  fully  presented  to  the  commission. 

In  this  proceeding,  the  question  has  also  been  referred  to, 
whether  the  complainants,  as  proprietors  of  a  plant  supplying  elec- 
tricity to  the  public  within  a  single  block,  are  required,  under  the 
Public  Service  Commissions  Law,  to  apply  to  the  commission  for 
a  certificate  of  public  convenience  and  necessity,  or  for  permission 
to  engage  in  the  business  of  supplying  electricity.  This  matter  is 
not  necessarily  at  issue  in  this  proceeding,  and  we  express  no  opin- 
ion in  regard  to  it 

The  complaint  should  be  dismissed. 


In  the  Matter  of  the  Application  of  the  Twenty-third  Street  Rail- 
way Company  under  Section  8  of  the  Railroad  Law  and  Section 
55  of  the  Public  Service  Commissions  Law  for  the  Consent  of 
the  Commission  to  the  Creation  and  Delivery  of  a  Mortgage  for 
$1,500,000  upon  All  of  Its  Property  and  Franchises,  and  to 
the  Issuance  of  $1,500,000  of  Bonds  Thereunder. 

Case  No.  1584. 

(Public  Service  Commission,  First  District,  May,   1913.) 

Iniuince  of  stock  and  bonds  —  purposes  for  wfaich  securities  may  be  issued  — 
street  railroad  corporation  —  refunding  of  obligation  incurred  in  changing 
motive  power. 

Issuance  of  stock  and  bonds  —  purposes  for  which  securities  are  issuable  — 
refunding  of  indebtedness  incurred  for  renewal  or  replacements  of  prop- 
erty—  duty  of  commission. 

In  view  of  the  peculiar  facts  existing  in  the  present  case,  the  com- 
mission  is  warranted   in  consenting  to  the  creation   of  a   mortpraoro  of 
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$1>500,000  upon  the  property  and  franchises  of  the  Twenty -third  Street 
Railway  Company  and  the  issuance  of  $1,500,000  of  bonds  thereunder, 
for  the  purpose  of  refunding,  to  that  extent,  of  a  certain  note  for 
$2,204,929.92,  an  obligation  claimed  to  have  been  incurred  in  changing 
the  motive  power  on  the  petitioner's  street  surface  railroad,  provided, 
however,  that  an  amortization  fund  is  accumulated  so  that  the  obliga- 
tions of  the  company  are  reduced  within  a  comparatively  short  time  from 
$2,500,000  to  $1,400,000. 

Under  the  decision  of  the  New  York  Court  of  Appeals  in  People  ex  reL 
Binghamton  Light,  Heat  &  Power  Co.  v.  Public  Service  Commission  for 
the  Second  District,  203  N.  Y.  7,  it  is  incumbent  upon  the  commission, 
before  approving  the  issue  of  bonds  for  the  discharge  or  refunding  of 
obligations : 

(1)  To  ascertain  the  purposes  for  which  the  expenditures  were  made. 

(2)  To  determine  whether  all  represented  permanent  improvements  of 
the  plant  or  renewals  and  replacements  of  obsolete  or  worn-out  property. 

(3)  To  segregate  all  expenditures  for  maintenance,  renewals  and 
replacements,  and  to  permit  the  capitalization  of  only  such  expenditures 
as  represent  permanent  improvements. 

The  principle  laid  down  in  the  Binghamton  case  is  sound  finance,  and 
should  be  followed  by  the  companies. 

The  facts  as  to  the  application  of  the  Twenty-third  Street  Rail- 
way Company  are  set  out  at  length  in  the  opinion  adopted. 

No  order  was  entered  at  the  time  of  the  adoption  of  the  opinion, 
but  the  conclusion  reached  in  the  last  three  paragraphs  of  the 
opinion  were  referred  to  the  petitioner  and  the  respective  com- 
panies in  interest,  that  they  might  consider  and  advise  the  com- 
mission as  to  the  lines  along  which  they  considered  the  order  should 
properly  proceed,  in  conformity  with  the  opinion. 

Harry  M.  Chamberlain,  for  the  commission, 

Parker,  Hatch  &  Sheehan,  by  Samuel  F.  Moran  and  Charles  H. 
Werner,  for  the  petitioner. 

James  L.  Quackenbush,  Richard  Reid  Rogers,  and  A.  J.  Ken- 
yon,  for  the  New  York  Railways  Company. 

John  J.  Moore,  in  person,  in  opposition. 


MaTTEE  op  TWENTT-THntD  StHKET  RAILWAY  Co.  87 


Public  Service  Commission,  First  District. 


Strong  &  Mellen,  by  Chase  Mellen  and  Paul  Megrew,  for  the 
receivers  of  the  Central  Park,  North  and  East  River  Railroad 
Company. 

Brainard  Tolles,  for  the  Second  Avenue  Railroad  Company. 

Maltbie,  Commissioner. —  This  is  an  application  of  the 
Twenty-third  Street  Railway  Company,  a  street  surface  railroad 
corporation,  for  the  consent  of  the  commission,  under  section  8  of 
the  Railroad  Law  and  section  65  of  the  Public  Service  Commis- 
sions Law,  to  the  creation  and  delivery  of  a  mortgage  for  $1,500,- 
000  upon  all  its  property  and  franchises,  and  to  the  issuance  of 
$1,500,000  of  bonds  thereunder,  for  the  purpose  of  refunding  an 
obligation  claimed  to  have  been  incurred  in  changing  the  motive 
power  on  said  company's  railroad. 

A  proper  consideration  of  the  present  application  has  necessi- 
tated the  decision  of  several  questions  of  law.  Most  of  these  ques- 
tions were  involved  in  suits  already  pending  and  practically  closed 
in  the  United  States  courts,  but  which  have  not  been  pressed  to 
final  argument  and  decision.  Yet  the  applicants  ask  the  commis- 
sion to  pass  upon  the  pending  application  before  these  suits  are 
decided,  which  reverses  the  proper  procedure.  The  commission 
ought  not  to  be  required  to  decide  questions  of  law.  In  circum- 
stances such  as  those  here  presented,  it  is  the  duty  of  a  company 
intending  to  present  an  application  to  the  commission  to  refrain 
from  presenting  such  application  until  after  procuring  a  deter- 
mination by  the  courts  of  the  questions  of  law  then  pending  in  the 
courts.  In  the  present  case,  no  such  determination  has  been  made, 
and  the  commission  is  obliged  to  assume  the  burden  of  deciding 
those  questions,  or  to  refuse  its  approval  until  the  suits  are  decided. 
It  is  only  because  of  our  desire  to  facilitate  an  early  settlement  that 
the  latter  course,  which  is  clearly  the  more  logical,  is  not  followed. 

Incorporation  and  Franchise 

The  Twenty-third  Street  Railway  Company  was  incorporated  on 
June  29,  1872,  for  the  purpose  of  constructing,  maintaining  and 
operating  a  double-track  railroad  through,  upon  and  along  Twenty- 
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third  street  from  the  North  river  to  the  East  river  in  the  city  of 
New  York.  On  July  11,  1872,  it  became  the  owner  of  the  neces- 
sary authority  to  construct,  maintain  and  operate  the  road.  This 
authority  was  acquired  by  assignment  from  one  Sidney  A.  Yeo- 
mans,  who  had  theretofore  acquired  such  authority  from  the 
comptroller  of  the  city  of  New  York  pursuant  to  acts  of  the 
legislature  passed  in  1869  and  1872.  Laws  of  1869,  chapter  823 ; 
Laws  of  1872,  chapter  521. 

The  amount  paid  to  the  city  of  New  York  by  Mr.  Yeomans  for 
the  franchise  was  $150,000. 

ObIOINAL  CoNSTBUCTION  and  OPEBATIOir 

The  Twenty-third  Street  Railway  Company  constructed  a 
double-track  railroad  through  the  whole  length  of  Twenty-third 
street  with  the  exception  of  that  part  of  Twenty-third  street  be- 
tween Broadway  and  Fourth  avenue,  where  the  Forty-second 
Street  and  Grand  Street  Ferry  Railroad  Company  had  already 
constructed  double  tracks  under  a  grant  made  in  1860 ;  that  part 
of  Twenty-third  street  between  First  avenue  and  Avenue  A,  where 
the  Central  Park,  North  and  East  River  Railroad  Company  had 
already  constructed  double  tracks  under  a  grant  made  in  1860 ; 
and  that  part  of  Twenty-third  street  between  Second  avenue  and 
First  avenue,  where  the  Second  Avenue  Railroad  Company  had 
already  constructed  a  single  track  under  a  grant  made  in  1852  and 
confirmed  in  1854.  In  this  last  location  the  Twenty- third  Street 
Railway  Company  removed  the  existing  track  from  the  center  of 
the  street  to  the  southerly  side  of  the  street  so  as  to  be  in  line  with 
its  eastbound  track,  and  constructed  a  single  track  on  the  northerly 
side  of  the  street  to  form  part  of  its  westbound  track.  The  right 
to  remove  the  existing  track  from  the  center  of  the  street  to  the 
southerly  side  thereof,  and  to  use  the  track  so  removed  as  part 
of  the  line  of  the  Twenty-third  Street  Railway  Company  was  ac- 
quired by  the  latter  company  by  agreement  dated  September  13, 
1872.  For  the  use  of  the  track  the  Twenty-third  Street  Railway 
Company  agreed  to  pay  $150  a  year,  and  the  Second  Avenue  Rail- 
road Company  agreed  to  maintain  the  track  at  its  own  expensa 
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The  right  to  use  the  double  tracks  of  the  Forty-second  Street  and 
Grand  Street  Ferry  Railroad  Company  between  Broadway  and 
Fourth  avenue  was  acquired  by  the  Twenty-third  Street  Railway 
Company  by  agreement  dated  September  30,  1878.  For  the  use 
of  the  tracks  the  Twenty-third  Street  Railway  Company  agreed 
to  pay  $250  a  year  from  December  4,  1872,  the  date  on  which  the 
Twenty-third  Street  Railway  Company  b^an  to  use  the  tracks. 
The  right  to  use  the  double  tracks  of  the  Central  Park,  North  and 
East  River  Railroad  Company  between  First  avenue  and  Avenue 
A  was  acquired  by  the  Twenty-third  Street  Railway  Company  by 
agreement  dated  December  26,  1872.  Under  this  agreement  the 
Twenty-third  Street  Railway  Company  acquired  certain  other 
rights  to  be  described  later.  The  annual  rental  was  fixed  at  $350. 
The  entire  line  in  Twenty-third  street  from  river  to  river  seems 
to  have  been  put  in  operation  in  December,  1872. 

Thibty-fourth  Street  Extension 

By  chapter  100  of  the  Laws  of  1873,  a  franchise  was  granted 
to  the  Twenty-third  Street  Railway  Company  for  an  extension  of 
its  line  from  a  connection  with  the  main  line  on  Twenty-third 
street  northwardly  through  Second  avenue  with  double  tracks  to 
Twenty-eighth  street,  thence  eastwardly  through  Twenty-eighth 
street  with  single  track  to  First  avenue,  thence  northwardly  along 
First  avenue  with  single  track  to  Twenty-ninth  street,  thence  con- 
tinuing northwardly  along  First  avenue  with  double  tracks  to 
Thirty-fourth  street,  returning  through  Twenty-ninth  street  with 
single  track  from  First  avenue  to  Second  avenue,  and  through 
Second  avenue  with  single  track  from  Twenty-ninth  street  to 
Twenty-eighth  street.  The  company  was  authorized  to  use  the 
tracks  of  other  railroad  companies  already  constructed  on  portions 
of  this  rout€,  on  making  agreements  with  the  owners,  or,  failing  in 
that,  on  acquiring  the  right  in  the  manner  provided  by  the  General 
Railroad  Law.  The  only  tracks  constructed  by  the  Twenty-third 
Street  Railway  Company  on  this  route  were  the  single  track  in 
Twenty-eighth  street  from  Second  avenue  to  First  avenue  and  the 
single  track  on  Twenty-ninth  street  from  First  avenue  to  SeconH 
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avenue.  The  right  to  use  the  double  tracks  in  Second  avenue  from 
Twenty-third  street  to  Twenty-eighth  street  and  one  of  the  tracks 
extending  up  Second  avenue  from  Twenty-eighth  street  to  Twenty- 
ninth  street  was  acquired  by  agreement  with  the  Second  Avenue 
Railroad  Company  dated  June  12,  1879,  the  rental  to  be  $500  a 
year.  The  right  to  use  one  of  the  tracks  in  First  avenue  from 
Twenty-eighth  street  to  Twenty-ninth  street  and  the  double  tracks 
in  First  avenue  from  Twenty-ninth  street  to  the  middle  of  the 
block  between  Thirtieth  and  Thirty-first  streets  was  acquired  by  the 
agreement  with  the  Central  Park,  North  and  East  River  Railroad 
Company  dated  December  6,  1872,  hereinbefore  referred  to.  The 
right  to  use  the  double  tracks  in  First  avenue  from  Thirtieth  street 
to  the  middle  of  the  block  between  Thirty-third  and  Thirty-fourth 
streets  was  acquired  by  agreement  with  the  Dry  Dock,  East  Broad- 
way and  Battery  Railroad  Company,  dated  July  31,  1873,  the 
rental  provided  for  being  $300  a  year. 

The  Twenty-third  Street  Railway  Company  b^an  to  operate  the 
extension  about  1874.  The  evidence  shows  that  tracks  were  laid 
east  from  First  avenue  over  private  property  between  Thirty-third 
street  and  Thirty-fourth  street  to  the  East  Thirty-fourth  Street 
ferry,  and  that  in  this  way  cars  were  operated  to  and  from  the 
ferry.  Cars  are  still  operated  to  and  from  the  ferry,  but  not  over 
the  same  route,  the  present  operation  being  up  Second  avenue  to 
Thirty-fourth  street,  and  thence  east  through  Thirty-fourth  street 
to  the  ferry,  returning  by  the  same  route.  This  method  of  oper- 
ation has  been  in  force  since  about  1891. 

Lease  of  Road 

By  lease  dated  April  25,  1893,  the  Twenty-third  Street  Railway 
Company  leased  all  its  railroads,  property  and  franchise  to  the 
Houston,  West  Street  and  Pavonia  Ferry  Railroad  Company  for 
the  entire  period  of  the  lessor's  corporate  life.  On  or  about  No- 
vember 29,  1893,  the  Houston,  West  Street  and  Pavonia  Ferry 
Railroad  Company  and  certain  other  railroad  corporations  were 
consolidated  into  a  new  corporation  known  as  the  Metropolitan 
Street  Railway  Company,  which  thereupon  succeeded  to  the  rights 
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of  the  Houston,  West  Street  and  Pavonia  Ferry  Railroad  Com- 
pany under  the  lease  dated  April  25,  1893.  Recently,  by  fore- 
closure and  sale  and  transfers,  the  rights  of  the  Houston,  West 
Street  and  Pavonia  Ferry  Railroad  Company  imder  the  lease 
passed  to  the  New  York  Railways  Company  which  now  operates 
the  railroad  of  the  Twenty-third  Street  Railway  Company.  The 
New  York  Railways  Company  is  a  reorganization  of  the  Metro- 
politan Street  Railway  Company.  Pending  the  reorganization, 
the  road  was  operated  by  the  receivers  of  the  Metropolitan  Street 
Railway  Company. 

Change  of  Motive  Poweb 

In  October,  1892,  the  Broadway  and  Seventh  Avenue  Railroad 
Company  had  acquired  a  franchise  to  extend  its  line  from  Broad- 
way aiid  Twenty- third  street  easterly  through  Twenty-third  street 
to  Lexington  avenue,  and  thence  northerly  on  Lexington  avenue. 
In  May,  1894,  that  company  and  the  Metropolitan  Street  Railway 
Company,  its  lessee,  applie<l  to  the  board  of  railroad  commission- 
ers for  the  approval  of  the  use  of  cable  power  upon  that  extension. 
The  application  was  granted  by  order  of  July  6,  1894. 

In  April  of  the  following  year,  1895,  the  Twenty-third  Street 
Railway  Company  and  the  Metropolitan  Street  Railway  Company, 
its  lessee,  made  application  to  the  board  of  railroad  conunissioncrs 
for  permission  to  change  the  motive  power  from  horses  to  cable 
traction  on  the  railroad  in  Twenty-third  street  between  the  North 
river  and  the  East  river.  The  application  was  granted  by  order 
of  ilay  1,  1895.  The  order  recited  that  the  necessary  consents  of 
property  owners  had  been  obtained. 

The  Metropolitan  Street  Railway  Company  b^an  the  construc- 
tion of  a  cable  road  in  Twenty-third  street,  but  the  actual  work 
done  seems  to  have  been  coutined  principally  to  that  portion  of 
Twenty-third  street  between  Broadway  and  Lexington  avenue. 
Inasmuch  as  joint  operation  was  contemplated  in  that  portion  of 
Twenty-third  street  between  Broadway  and  Lexirgton  avenue,  the 
Metropolitan  Street  Railway  Company  placed  in  the  street  be- 
tween those  points  yokes  of  sufficient  width  to  receive  the  tracks 
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and  cables  of  both  the  Twenty-third  Street  Railway  Company  and 
the  Broadway  and  Seventh  Avenue  Railroad  Company.  At  that 
time,  experiments  with  operation  by  underground  currents  of 
electricity  were  being  made,  and  the  work  was  done  in  such  a  way 
that  the  structure  could  be  adapted  to  the  use  of  either  cable  power 
or  underground  current  of  electricity.  Tracks  and  cables  for  the 
use  of  the  Broadway  and  Seventh  Avenue  Railroad  Company's 
line  were  actually  put  down  and  installed,  and  cars  were  operated 
by  cable  over  that  company's  route  up  Broadway  to  Twenty-third 
street,  through  Twenty-third  street  to  Lexington  avenue,  and 
thence  up  Lexington  avenue.  Tracks  and  cables  for  the  use  of  the 
Twenty-third  Street  Railway  Company  were  not  put  down  and 
installed  for  the  reason  that  that  line  never  was  completed  for  the 
use  of  cable  traction. 

In  January,  1896,  the  Metropolitan  Street  Railway  Company 
and  the  Twenty-third  Street  Railway  Company  procured  from  the 
board  of  railroad  commissioners  an  order  granting  permission  to 
change  the  motive  power  on  Twenty-third  street  betiBveen  the 
North  river  and  the  East  river  from  horses  to  an  underground 
current  of  electricity.  The  order  recited  that  the  necessary  con- 
sents of  property  owTiers  had  been  procured.  Thereafter,  the 
Metropolitan  Street  Railway  Company  procured  the  necessary 
municipal  permits  and  equipped  the  line  for  operation  by  under- 
ground current  of  electricity.  The  order  of  the  board  of  railroad 
commissioners,  the  consents  of  property  owners,  and  the  permits 
of  the  local  mimicipal  authorities  all  were  procured  in  the  name 
of  the  Twenty-third  Street  Railway  Company. 

Cost  of  Electrification 

In  electrifying  that  part  of  the  line  between  Broadway  and  Lex- 
ington avenue,  the  Metropolitan  company  made  use  of  the  yokes 
and  conduits  that  had  been  put  down  in  connection  with  the  pro- 
posed cable  operation.  On  the  hearing,  there  was  some  testimony 
to  the  effect  that  one-half  the  cost  of  putting  down  those  yokes  and 
conduits  was  charged  to  the  Broadway  and  Seventh  Avenue  Rail- 
road Company,  or  to  the  Forty-second  Street  and  Grand  Street 


Matter  of  Twenty-thibd  Street  Railway  Co.         93 


Public  Service  Cofmmimion,  First  District. 


Feny  Bailroad  Company,  and  that  only  one-half  the  cost  waa 
charged  to  the  Twenty-third  Street  Railway  Company.  How- 
ever, the  testimony  on  this  point  is  not  entirely  clear.  With  this 
poBsihle  exception,  the  entire  cost  of  electrification  on  Twenty- 
third  street  from  river  to  river  seems  to  have  been  charged  to  the 
Tw«ity-third  Street  company  by  the  Metropolitan  company,  at 
least  large  sums  were  charged  against  the  former  company  from 
time  to  time.  On  June  27,  1907,  just  four  days  before  the  public 
service  conmiission  took  office,  the  officers  of  the  Twenty-third 
Street  company  "  at  the  request  of  the  Metropolitan  Street  Rail- 
way Company  "  executed  a  promissory  note  dated  April  30,  1907, 
and  reading  as  follows  (see  petition) : — 

$2,204,929.92/100  April  30,  1907. 

For  Value  Received,  we  promise  to  pay  to  The  Mercantile  Trust  Company, 
or  order,  on  July  1,  1910,  at  the  office  of  said  Trust  Company  in  the  City  of 
New  York,  the  sum  of  Twenty-two  hundred  &  four  thousand  nine  hundred 
twenty-nine  &  92/100  dollars,  with  interest  thereon  from  July  1,  1907,  at 
the  rate  of  five  per  cent  per  annum,  payable  semi-annually  on  each  July  first 
and  January  first  thereafter. 

TWENTY-THIM)   StBEET   RAILWAY   COMPANY, 

By        H.  H.  Vreeland,  President. 
[BiAi..]  Charles  £.  Wabben,  Treasurer. 

The  resolution  adopted  at  a  special  meeting  of  the  board  of  di- 
rectors upon  the  same  day  reads  (see  Bill  of  Complaint  in  De- 
murrer Book  in  Matter  of  the  Twenty-third  Street  Ry.  Co.,  Com- 
plainant, V.  Metropolitan  St.  Ry.  Co.,  etc.,  Defendants) : 

Resolved,  that  on  the  cancellation  of  all  existing  notes  representing  said 
advances  this  company  issue  and  deliver  to  the  Metropolitan  Street  Railway 
Company  in  accordance  with  the  obligation  asHumed  by  this  company  in  the 
lease  of  its  property  and  franchises,  bearing  date  April  25,  1893,  to  Houston, 
West  Street  and  Pavonia  Ferry  Railroad  Company,  to  all  the  rights  and 
obligations  of  which  the  Metropolitan  Street  Railway  Company  has  succeeded, 
its  promissory  note  or  notes  payable  to  the  Mercantile  Trust  Company  for  the 
said  amount  of  $2,204,929.92,  payable  July  1,  1910,  at  the  office  of  The  Mer- 
cantile Trust  Company,  bearing  interest  from  July  1,  1907,  at  the  rate  of 
five  per  cent  per  annum,  payable  semi-annually  on  each  January  first  and 
July  first  thereafter. 

The  provisions  of  the  lease  referred  to  in  this  resolution  are 
doubtless  the  following: 
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But  it  is  expressly  understood  and  agreed  that  the  party  of  the  second 
part  shall  not  by  this  lease  acquire  any  authority  to  add,  without  the  con- 
sent of  the  party  of  the  first  part  first  had  and  obtained,  to  the  funded  debt 
of  the  party  of  the  first  part,  except  for  betterments,  changes  of  motive  power, 
extensions  or  branches,  upon  liens  subsequent  to  those  assumed  by  this  lease, 
or  in  any  way  to  incur  for  the  party  of  the  first  part  any  additional  obliga> 
tions  except  such  as  occur  in  the  ordinary  operation  of  the  business  of  the 
demised  railroad  and  property. 

Whenever  it  shall  be  deemed  by  the  party  of  the  second  part  expedient 
to  extend  the  line  or  lines  of  the  lailroad  hereby  demised,  or  to  acquire 
additional  real  estate,  or  to  construct  additional  buildings  for  the  operation 
of  said  railroad,  or  to  make  betterments  on  said  railroad  for  change  of 
motive  power  or  otherwise,  then  upon  request  of  the  party  of  the  second 
part  the  party  of  the  first  part  shall  authorize,  execute  and  deliver  to  the 
party  oi  the  second  part  the  negotiable  bonds  of  the  party  of  the  first  part, 
in  the  usual  form,  for  the  amounts  the  expenditure  of  which  shall  be  required 
for  such  extension,  acquisition,  construction  or  change;  and  upon  the  like 
request,  the  party  of  the  first  part  shall  secure  such  bonds  by  a  mortgage  or 
mortgages  upon  all  its  property  and  franchises. 

The  proceeds  of  the  obligations  so  issued  shall  be  applied  solely  to  the 
betterments  for  which  the  same  are  issued,  and  the  principal  and  interest 
thereof  shall  be  included  among  the  obligations  whicli  the  party  of  the  second 
part  shall  provide  for  and  pay  under  the  proviHions  of  this  lease. 

Nature  of  Present  Application 

Lest  one  infer  that  the  action  taken  upon  June  27,  1907,  repre- 
sents a  settlement  between  two  distinct  parties,  each  naturally 
guarding  its  own  interests,  it  should  bo  stated  that  upon  that  date, 
indeed  from  1896  until  the  Metropolitan  company  went  into  the 
hands  of  receivers  in  the  fall  of  1907,  most  of  the  directors  and 
officers  of  the  Twenty-third  Street  company  were  directors  of  the 
Metropolitan  company.  The  receivership  period  resulted  in  the 
election  of  a  new  set  of  directors  and  now  officers  by  the  Twenty- 
third  Street  company,  and  the  bringing  of  a  suit  in  equity  in  the 
United  States  District  Court  for  the  cancellation  of  the  note  on 
substantially  two  grounds:  (1)  That  the  officers  of  the  corpora- 
tion who  made  the  note  had  no  authoritv  to  make  the  note;  and 
(2)  that  there  had  been  included  in  the  items  charged  against  the 
Twenty-third  Street  Railway  Company  amounts  which  were  not 
properly  capital  charges.  The  Mercantile  Trust  Company  filed  a 
cross-bill  in  said  suit  demanding  judgment  for  the  face  of  the 
note  and  interest  from  its  date.     The  defendants  claimed  to  be 
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able  to  identify  expenditures  upon  the  properties  of  the  Twenty- 
third  Street  Kailway  Company  as  proper  capital  charges  of  over 
$1,750,000,  but  I  do  not  understand  that  either  party  asserts 
that  $2,200,000  were  spent  upon  Twenty-third  street  alone.  How- 
ever, before  the  case  was  called  for  trial,  a  settlement  was  agreed 
upon,  according  to  which  the  Twenty-third  Street  Railway  Com- 
pany would  issue  fifty-year,  five  per  cent  bonds  to  the  amount  of 
$1,500,000,  "  provided  the  consent  and  approval  of  this  commis- 
sion is  had"  (see  petition),  "it  being  agreed  that  that  amount 
was  the  amount  for  which  the  note  should  be  held  a  valid  obliga- 
tion of  the  Twenty-third  Street  Railway  Company  and  these  bonds 
to  be  issued  to  refund  such  obligation.  Upon  their  issuance  they 
are  to  go  to  the  holders  of  the  note  in  lieu  of  said  note,  which  is  to 
be  delivered  up  and  cancelled."  See  brief  of  counsel  for  New 
York  Railways  Company.  The  companies  have  agreed  that  the 
bonds  shall  be  dated  January  1,  1912,  and  due  fifty  years  from 
that  date,  with  interest  at  five  per  cent  per  annum.  If  the  bonds 
are  issued  and  delivered  they  will  fall  under  the  covenants  of  the 
lease  of  April  25,  1893,  which  provide  for  the  assumption  by  the 
lessee  of  the  debts  and  liabilities  of  the  lessor. 

JUBISDICTION    OF    COMMISSION 

The  present  application  is  made  under  section  55  of  the  Public 
Service  Commissions  Law  for  the  purpose  of  procuring  an  order 
from  the  commission  authorizing  the  issuance  of  such  bonds. 
Under  that  section,  a  common  carrier,  railroad  corporation  or 
street  railroad  corporation  may  issue  stocks,  bonds,  notes  or  other 
evidence  of  indebtedness  payable  at  periods  of  more  than  twelve 
months  after  the  date  thereof  wten  necessary  for  the  acquisition 
of  property,  the  construction,  completion,  extension  or  improve- 
ment of  its  facilities,  or  for  the  improvement  or  maintenance  of 
its  service,  or  for  the  discharge  or  lawful  refunding  of  its  obliga- 
tions, "provided  and  not  otherwise  that  there  shall  have  been 
secured  from  the  proper  commission  an  order  authorizing  such 
issue,  and  the  amount  thereof,  and  stating  the  purposes  to  which 
the  issue  or  proceeds  thereof  are  to  be  applied,  and  that,  in  the 
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opinion  of  the  commission,  the  money,  property  or  labor  to  be  pro- 
cured or  paid  for  by  the  issue  of  such  stock,  bonds,  notes  or  other 
evidence  of  indebtedness  is  or  has  been  reasonably  required  for 
the  purposes  specified  in  the  order,  and  that,  except  as  otherwise 
permitted  in  the  order  in  the  case  of  bonds,  notes,  and  other 
evidence  of  indebtedness,  such  purposes  are  not,  in  whole  or  in 
part,  reasonably  chargeable  to  operating  expenses  or  to  incoma" 

The  claim  is  made  by  counsel  for  the  New  York  Railways  Com- 
pany and  by  counsel  for  the  Twenty-third  Street  Railway  Com- 
pany that  the  commission  must  grant  the  application ;  that,  if  seo- 
tion  55  of  the  Public  Service  Commissions  Law  should  be  con- 
strued as  authorizing  the  commission  to  deny  the  application,  that 
section  would  be  unconstitutional  as  impairing  the  obligation  of  a 
contract,  to  wit,  the  lease  of  April  25,  1893.  This  proposition 
cannot  be  sustained.  The  lease,  it  is  true,  provided  for  the 
issuance  of  bonds  by  the  Twenty-third  Street  Railway  Company 
upon  request  of  the  lessee,  but  apparently  the  Metropolitan  Street 
Railway  Company  never  asked  for  the  issuance  of  any  bonds.  On 
the  contrary,  it  seems  to  have  asked  for  a  promissory  note.  At  all 
events,  it  received  and  accepted  a  promissory  note,  and  its  suc- 
cessor, the  New  York  Railways  Company,  still  contends  that  the 
note  is  a  valid  and  subsisting  obligation  of  the  Twenty-third  Street 
Railway  Company.  In  these  circumstances,  it  seems  clear  that 
the  obligation  contained  in  the  lease  of  April  25,  1893,  was  satis- 
fied by  the  tender  and  acceptance  of  the  promissory  note.  It 
follows  that  there  is  in  this  case  no  question  of  the  impairment  of 
any  obligation  contained  in  the  lease.  The  present  application  is, 
therefore,  purely  and  simply  an  application  for  authority  to  issue 
bonds  for  the  purpose  of  refunding  an  obligation,  namely,  the 
amount  due  on  the  note,  which,  it  has  been  agreed,  is  $1,500,000 ; 
and  the  application  must  be  considered  on  its  merits. 

The  case  of  People  ex  rel.  Binghamton  Light,  Heat  &  Power 
Co.  V.  Public  Service  Commission  for  the  Second  District,  203 
N.  Y.  7,  is  in  point.  The  relator  in  that  case,  an  electrical  cor- 
poration, prior  to  the  establishment  of  the  public  service  commis- 
sion, had  issued  $650,000,  par  value,  of  stock  and  $500,000  of 
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bonds.  On  February  17,  1909,  the  relator  applied  to  the  public 
service  commission  for  the  second  district  for  approval  of  a  pro- 
posed issue  of  $50,000  of  additional  stock  and  $680,000  of  bonds, 
the  intention  being  to  use  $500,000  of  the  new  bonds  to  retire  the 
bonds  then  outstanding,  of  an  equal  amount,  and  to  use  the  pro- 
ceeds of  the  remaining  $180,000  of  bonds  and  of  the  proposed 
stock  to  discharge  promissory  notes  amounting  to  $158,000  and 
as  much  as  possible  of  the  company's  floating  indebtedness  then 
amounting  to  $86,315.76. 

The  commission  made  an  order  authorizing  an  issue  of  bonds 
suffici^it  to  yield  $158,000,  to  be  used  to  pay  the  indebtedness 
represented  by  the  notes  mentioned.  But,  as  these  expenditures 
had  been  made,  in  whole  or  in  part,  for  the  renewal  or  replacement 
of  old  and  obsolete  plant,  the  commission  imposed  the  condition 
that  the  capital  stock  should  be  reduced  by  $100,000,  and  that  sum 
credited  to  fixed  capital. 

The  relator  then  instituted  proceedings  in  certiorari  to  review 
this  decision,  but  the  decision  was  duly  affirmed  by  the  Appellate 
Division  in  the  third  department,  and  an  appeal  was  taken  by  the 
relator  to  the  Court  of  Appeals.  In  the  unanimous  opinion  of  the 
Court  of  Appeals  (the  opinion  being  written  by  Judge  Chase),  it 
was  held  that,  under  section  69  of  the  Public  Service  Commis- 
sions Law,  even  before  the  amondraent  of  1910,  it  was  not  allow- 
able for  the  commission  to  approve  the  issuance  of  securities  for 
the  discharge  or  refunding  of  indebtedness  incurred  for  renewal 
or  replacements  of  property  or  for  the  payment  of  operating  or 
other  charges  which  ought  to  be  paid  out  of  income.  The  court 
said: 

The  question  as  to  what  expenditures  are  a  proper  basis  for  permanent 
capitalization  is  an  important  one,  always  a  proper  and  necessary  subject 
for  consideration,  not  alone  by  the  directors  of  a  corporation,  but  by  any 
commission  that  has  authority  to  grant  or  withhold  its  consent  to  the  issue 
of  new  stock  or  bonds  which  are  to  become  a  part  of  the  corporation's  per- 
manent capitalization. 

Wholly  apart  from  the  claim  of  the  commission  that  this  case  must  be 

determined  upon  the  statute  as  it  now  exists,  and  assuming  for  the  purpose 

of  what  we  are  here  saying  that  the  relator  is  right  in  claiming  that  this 

appeal  must  be  determined  upon  the  statute  as  it  existed  on  the  day  when 
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the  original  petition  herein  was  filed,  we  are  nevertheless  of  the  opinion 
that  it  was  the  duty  of  the  commission  to  determine  whether  the  stock  and 
bonds  proposed  by  the  relator  were  to  secure  money  to  pay  floating  indebted- 
ness incurred  in  the  ordinary  running  expenses  of  the  corporation.  •  •  ♦ 
It  is  said  by  the  relator  that  the  Public  Service  Commissions  Law  as  it 
existed  in  1909  did  not  make  any  distinction  between  expenditures  for  oper- 
ating purposes  and  expenditures  for  permanent  improvements,  but  provided 
generally  for  the  issue  of  slocks,  bonds,  notes  or  other  evidence  of  indebted- 
ness payable  at  periods  of  more  than  twelve  months  after  the  date  thereof 
"  when  necessary  for  the  acquisition  of  property ,  the  construction,  completion, 
extension  or  improvement  of  its  plant  or  distributing  system,  or  for  the 
improvement  or  maintenance  of  its  service  or  for  the  discharge  or  lawful 
refunding  of  its  obligations," 

Omitting  from  that  part  of  the  statute  just  quoted  the  words  in  italics  it 
would  then  clearly  refer  to  the  permanent  improvement  of  the  plant  or  dis- 
tributing system,  and  not  to  mere  renewals  or  replacements.  The  words  in 
italics,  although  of  broader  meaning  than  those  not  in  italics,  should  be 
construed  in  connection  with  them,  and  in  view  of  one  of  the  paramount 
purposes  of  the  legislature  in  establishing  the  commissions,  which  was  to 
protect  and  enforce  the  rights  of  the  public.  The  contention  of  the  relator 
would  enable  any  corporation  to  pay  for  labor,  fuel  and  other  supplies  con- 
stituting the  most  ordinary  of  all  operating  expenses  by  obligations  extending 
less  than  twelve  months  and  then  apply  from  time  to  time  to  the  commission 
for  authority  to  issue  stock  or  bonds  for  the  payment  of  such  obligations  and 
insist  upon  the  same  as  a  matter  of  right,  without  limit. 

It  will  not  be  denied  that  fuel  and  such  other  materials  as  are  consumed 
from  day  to  day  and  the  labor  incurred  in  daily  maintenance  should  be  paid 
for  from  the  earnings  of  the  corporation  as  a  part  of  its  running  expenses 
prior  to  the  payment  of  interest  upon  bonds  or  dividends  upon  capital  stock. 
A  reasonable  consideration  of  the  interests  of  a  corporation  and  the  ultimate 
good  of  its  stock  and  bondholders,  and  a  regard  for  the  investing  public  and 
that  fair  dealing  which  should  be  observed  in  all  business  transactions, 
require  that  machines  and  tools  paid  for  and  charged  to  capital  account 
but  which  necessarily  become  obsolete  or  wholly  worn  out  within  a  period 
of  years  after  the  same  are  purchased  or  installed,  should  be  renewed  or 
replaced  by  setting  aside  from  time  to  time  an  adequate  amount  in  the 
nature  of  a  sinking  fund  or  that  by  some  other  system  of  financing  the 
corporation  put  upon  the  purchaser  from  the  corporation  the  expense  not 
alone  of  the  daily  maintenance  of  the  plant  but  a  just  proportion  of  the 
expense  of  renewing  and  replacing  that  part  of  the  plant  which  although 
not  daily  consumed  must  necessarily  be  practically  consumed  within  a  given 
time.  If  that  is  not  done  and  renewals  and  replacements  are  continually 
added  to  the  capital  account  the  capital  account  must  necessarily  become 
more  and  more  out  of  proportion  to  the  real  value  of  the  property  of  the 
corporation. 

Urder  this  decision  of  the  Court  of  Appeals,  it  is  incumbent 
upon  the  commission,  before  approving  the  issue  of  bonds : 
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( 1 )  To  ascertain  the  purposes  for  which  the  expenditureB  were 
made. 

(2)  To  determine  whether  all  represented  permanent  improve- 
ments of  the  plant  or  renewals  and  replacements  of  obsolete  or 
worn-out  property. 

(3)  To  segregate  all  expenditures  for  maintenance,  renewals 
and  replacements,  and  to  permit  the  capitalization  of  only  such 
expenditures  as  represent  permanent  improvements. 

PuEPosEs  OF  Expenditures 

The  note  which  is  to  be  refunded  is  said  to  represent  the  cost 
of  electrification  of  the  Twenty-third  Street  line  from  river  to 
river.  But  an  exact,  complete  and  accurate  record  of  actual  cost 
is  lacking.  The  Twenty-third  Street  company  and  the  New  York 
Railways  Company  have  already  spent  much  time  in  attempting 
to  determine  from  the  records  available  what  amount  the  Metro- 
politan company  (the  predecessor  of  the  New  York  Railways 
Company)  actually  spent  upon  the  Twenty-third  Street  line,  and 
the  sum  of  $1,500,000  was  accepted  by  the  Twenty-third  Street 
company,  and  it  agreed  to  issue  bonds  for  that  amount  upon  con- 
dition that  the  issuance  of  bonds  for  that  amount  should  be  ap- 
proved by  the  commission.  It  is  astounding  that  there  should  be 
such  lack  of  accurate  records  and  such  confusion  of  accounts  as 
appears  from  the  record  in  this  proceeding.  No  vouchers  have 
been  produced  showing  the  original  expenditures  and  bearing  the 
approval  and  endorsement  of  proper  officials.  Apparently,  the 
only  records  consist  of  general  entries  in  a  few  books  and  a  limited 
number  of  "  cost  sheets."  Even  the  original  ledgers  and  journals 
of  the  Metropolitan  company  have  been  destroyed. 

In  its  petition,  the  Twenty-third  Street  company  says  that  "  It 
has  not  operated  its  railroad  since  the  date  of  making  its  lease  in 
1893,  and  that  *  *  *  its  books  are  not  in  such  shape  that  it  can 
make  a  complete  statement  of  its  financial  condition  "  as  required 
by  the  rules  of  the  commission,  and  that  it  "  is  unable  to  submit 
a  statement  of  the  cost  of  existing  property  as  required  by  Rule 
XIV  for  the  reason  that  since  1893  the  company  has  not  kept  any 
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books  of  account"    However,  considerable  light  is  thrown  upon 
certain  phases  of  the  question  by  such  records  as  are  available. 

TraCk  Ownership 

The  first  point  to  be  noted  in  this  connection  is  that  the  Twenty- 
third  Street  company  does  not  own  all  of  the  electric  track  in 
Twenty-third  street  from  river  to  river,  and  that,  if  $1,500,000  is 
the  cost  of  electrification  of  the  entire  line,  a  smaller  amount  repre- 
sents the  property  owned  by  the  Twenty-third  Street  company. 
Obviously,  any  expenditures  made  by  the  Metropolitan  company 
in  property  which  does  not  belong  to  the  Twenty-third  Street  com- 
pany should  not  be  charged  to  this  company. 

Notwithstanding  the  fact  that  one  of  the  original  tracks  on 
Twenty-third  street  between  First  avenue  and  Second  avenue 
admittedly  belonged  to  the  Second  Avenue  Eailroad  Company, 
that  both  the  original  tracks  between  First  avenue  and  Avenue  A 
admittedly  belonged  to  the  Central  Park,  North  and  East  River 
Eailroad  Company,  and  that  both  the  original  tracks  between 
Broadway  and  Fourth  avenue  admittedly  belonged  to  the  Forty- 
second  Street  and  Grand  Street  Ferry  Railroad  Company,  the 
Twenty-third  Street  Railway  Company  now  claims  that  it  owns 
the  entire  double-track  railroad  in  Twenty-third  street  from  river 
to  river.  It  bases  this  claim  upon  the  fact  that  it  had  a  franchise 
through  the  entire  street,  that  at  the  time  the  road  was  electrified 
the  lines  of  all  the  companies  mentioned  were  under  lease  to  the 
Metropolitan  Street  Railway  Company,  that  approval  by  the  board 
of  railroad  commissioners  of  the  change  of  motive  power,  the  con- 
sents of  property  owners,  and  the  necessary  permits  of  the  city 
authorities  to  open  the  street  for  the  purpose  of  electrifying  the 
line,  all  were  procured  in  the  name  of  the  Twenty-third  Street 
Railway  Company,  and  that  the  cost  of  electrifying  the  entire  line 
was  charged  to  the  Twenty-third  Street  Railway  Company.  These 
facts  are  interesting,  but  not  controlling,  particularly  in  view  of 
the  fact  that  the  Twenty-third  Street  Railway  Company  has  in- 
cluded in  its  proposed  mortgage  all  the  track  agreements  with 
other  companies  under  which  it  acquired  the  right  to  operate  over 
the  original  tracks  of  those  companies. 
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Notice  of  the  claim  made  by  the  Twenty-third  Street  Railway 
Company  was  given  to  the  companies  mentioned  with  a  view  to 
ascertaining  their  position  in  the  matter.  The  Second  Avenue 
Railroad  Company  appeared  upon  the  hearing  and  claimed  title 
to  one  of  the  tracks  in  Twenty-third  street  between  First  and 
Second  avenues;  the  Central  Park,  North  and  East  River  Rail- 
road Company  (now  the  Belt  Line  Railway  Corporation)  ap- 
peared upon  the  hearing  and  claimed  title  to  the  tracks  in  Twenty- 
third  street  between  First  avenue  and  Avenue  A.  The  Forty- 
second  Street  and  Grand  Street  Ferry  Railroad  Company  did  not 
appear  upon  the  hearing,  but  addressed  a  letter  to  the  commission 
stating,  in  substance,  that  it  did  not  desire  in  this  proceeding  to 
take  any  position  either  one  way  or  the  other  on  the  question  of 
track  ownership. 

The  importance  of  a  determination  of  the  question  of  track  own- 
ership is  illustrated  by  the  fact  that  on  a  recent  application  of  the 
Mid-Crosstown  Railway  Company,  Inc.  (successor  of  the  Twenty- 
eighth  and  Twenty-ninth  Streets  Crosstown  Railroad  Company) 
for  authority  to  issue  securities  that  company  claimed  to  own  all 
the  tracks  in  Twenty-eighth  and  Twenty-ninth  streets,  including 
the  tracks  in  both  those  streets  between  First  and  Second  avenues. 
On  investigation  the  commission  found  that  the  tracks  in  those 
streets  between  First  and  Second  avenues  belonged  to  the  present 
applicant,  the  Twenty-third  Street  Railway  Company,  and  re- 
jected the  claim  of  the  Mid-Crosstown  company  to  those  tracks. 
On  the  present  application  the  Twenty-third  Street  Railway  Com- 
pany has  established  its  title  to  those  tracks,  and  the  commission 
cannot  refuse  to  permit  this  company  to  use  the  tracks  as  a  basis 
of  its  capitalization.  If,  therefore,  the  commission  had  permitted 
the  Mid-Crosstown  company  to  use  these  same  tracks  as  a  basis  of 
its  capitalization,  the  result  would  be  that  the  same  tracks  would 
be  capitalized  twice  by  two  different  companies. 

Similarly,  the  Belt  Line  Railway  Corporation  has  made  an  ap- 
plication in  which  it  claims  absolute  title  to  the  tracks  and  conduits 
in  Twenty-third  street  between  First  avenue  and  Avenue  A  (Case 
No.  1606),  and  this  commission  has  approved  an  issue  of  stock  and 
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bonds  upon  the  basis  of  its  ownership  of  these  tracks.  If  that 
action  was  proper,  the  Twenty-third  Street  company  may  not  cap- 
italize the  same  tracks. 

The  question  of  track  ownership  must  be  determined,  therefore, 
as  between  the  various  claimants,  any  one  of  which  may  come  in  at 
any  time  and  ask  for  authority  to  issue  securities  on  the  basis  of  its 
claim  to  ownership. 

The  mere  fact  that  at  the  time  the  tracks  in  Twenty-third  street 
were  electrijSed,  the  necessary  consents  and  permits  were  procured 
in  the  name  of  the  Twenty-third  Street  Railway  Company,  and 
that  the  total  cost  of  electrification  was  charged  to  the  Twenty-third 
Street  Railway  Company  by  its  lessee,  the  Metropolitan  Street 
Railway  Company,  is  not  conclusive  on  the  question  of  ownership, 
in  view  of  the  fact  that  at  that  time  the  lines  of  all  the  other  com- 
panies mentioned  were  also  under  lease  to  the  Metropolitan  Street 
Railway  Company,  and  in  view  of  the  further  fact  that  the  Twenty- 
third  Street  Railway  Company  has  included  in  its  proposed  mort- 
gage the  contracts  under  which  it  originally  acquired  the  right  to 
operate  over  the  tracks  of  the  other  companies,  thereby  recognizing 
these  contracts  as  still  valid  and  subsisting.  The  disputed  sections 
of  track  above  mentioned  cannot  be  considered  as  belonging  to  the 
Twenty- third  Street  Railway  Company,  but  must  be  considered  as 
the  property,  respectively,  of  the  Second  Avenue  Railroad  Com- 
pany, the  Belt  Line  Railway  Corporation  and  The  Forty-second 
Street  and  Grand  Street  Ferry  Railroad  Company. 

With  these  exceptions  the  Twenty-third  Street  Railway  Com- 
pany owns  all  the  tracks  in  Twenty-third  street  from  river  to  river. 
It  owns  also  the  single  horse-car  track  in  Twenty-eighth  street 
between  First  and  Second  avenues  and  the  single  horse-car  track 
in  Twenty-ninth  street  between  First  and  Second  avenues.  It 
owns  also  certain  real  estate  and  buildings  and  track  in  buildings. 

The  record  does  not  show  what  part  of  the  amount  of  the  $1,- 
500,000  is  represented  by  property  belonging  to  other  companies, 
but,  if  it  be  apportioned  according  to  mileage,  the  net  amount 
attributable  to  the  Twenty-third  Street  company  would  be  about 
$1,200,000. 
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Permanent  Improvements  vs.  Renewals 
Whatever  may  have  been  the  assumed  cost  of  reconstruction  and 
electrification,  it  is  necessary  to  determine  to  what  extent  it  repre- 
sents permanent  improvements  and  to  what  extent  renewals  and 
replacements. 

The  Twenty-third  Street  company  originally  operated  horse  cars, 
and  upon  June  30,  1891,  before  its  lines  had  been  leased  or  electri- 
fication begun,  its  assets  and  liabilities  were  as  follows,  in  con- 
densed form: 

Condensed  Balance  Sheet  as  of  June  30,  1891 

Assets 

Payment  to  city  for  franchise $150,000  00 

Roadbed,  superstructure  and  rails 451,334  57 

Buildings  and  fixtures 254,866  93 

Horses  and  harness 106,513  96 

Cars 94,650  00 

Investments 12,623  00 

Cash 72,585  50 

Bills  receivable 35,000  00 

Supplies  and  sundries ' 6,587  28 

Total $1,184,161  24 

Liabilities 

Capital  stock $600,000  00 

Funded  debt 400,000  00 

Funded  debt — interest  accrued 6,666  66 

Open  accounts  and  sundries 63,247  23 

Arrears,  percentages  and  license  fees  (due  city)  on 

Bleecker  St.  line 56,635  32 

Surplus 57,612  03 

Total $1,184,161  24 


According  to  this  statement,  the  Twenty-third  Street  company 
had  an  investment  of  about  $1,057,000  in  horse-car  track,  cars, 
horses,  harness,  land,  bnildin2:s,  fixtures,  and  franchise — practi- 
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cally  equivalent  to  the  par  value  of  the  stocks  and  bonds  outstand- 
ing, viz.,  $1,000,000.  All  of  the  horses,  harness  and  cars  have  dis- 
appeared; they  are  not  to  be  found  in  the  present  inventories  of 
the  property.  All  of  the  surface  track  has  been  removed  except  two 
short  stretches  in  Twenty-eighth  and  Twenty-ninth  streets.  Mr. 
Jewett,  the  engineer  of  the  New  York  Railways  Company,  esti- 
mated the  reproduction  cost  new  of  these  tracks  to  be  $9,000.  The 
estimate  of  Mr.  Wilder,  the  commission's  engineer,  is  about  $10,- 
700.  The  buildings  and  fixtures  have  been  changed,  but  the  fran- 
chise is  still  in  force. 

Although  it  is  not  possible  to  determine  with  absolute  certainty 
from  the  record  in  this  case  exactly  what  property,  which  was  in 
existence  in  1891,  is  still  in  use,  it  can  be  done  within  certain  lim- 
its. Mr.  Jewett  and  Mr.  Wilder  have  prepared  inventories  and  ap- 
praisals of  the  existing  property,  and  it  is  obvious  that  a  compari- 
son of  their  testimony  with  the  balance  sheet  of  1891  will  show 
to  what  extent  the  old  still  exists  or  has  disappeared  from  service. 
As  electrification  did  not  begin  until  1897,  and  as  consents  for 
this  work  were  not  obtained  from  the  railroad  commission  and 
property  owners  until  after  1891,  one  may  eliminate  from  con- 
sideration at  once  all  electric  conduit  track  ducts,  manholes,  cables, 
feeders,  side  tracking,  removal  of  obstructions,  paving  over  ob- 
structions, building  equipment  and  everything  else  connected  with 
electrification.  (For  details  and  segregation  of  these  various 
items,  see  Tables  I  and  II,  infra,)  The  only  other  items  of  im- 
portance are  land,  buildings  and  the  surface  track  in  Twenty- 
eighth  and  Twenty-ninth  streets.  The  estimates  of  such  as  were 
in  existence  in  1891  are  as  follows: 


Cost  to  reproduce  new  Present  value 

Jeivett            WUder  Wilder 

Buildings "^                    f       $30,146  $8,755 

I  $65,780  J 

Real  estate J                    |^         68,369  68,369 

Surface  track 9,000              14,090  10,714 


Total $74,780  $112,605  $87,83S 
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Of  course  it  is  possible  that  some  of  the  material  from  the  old 
horse-car  track  may  have  been  utilized,  but  if  $100,000  be  taken 
as  the  fair  value  of  the  property  not  displaced,  the  company  will 
certainly  be  generously  treated. 

The  only  intangible  items  which  may  have  eoiue  down  from  the 
period  prior  to  1891  are  represented  by  the  cost  of  the  franchise 
and  of  organization  of  the  company.  Even  the  consents  of  the 
railroad  commission  and  the  property  owners  for  the  construction 
of  an  electric  line  were  obtained  after  linyi  and  appear  in  the  cost 
of  electrification.  The  consents  for  horse-car  operation  became  as 
useless  as  the  system  itself  when  electricity  was  substituted  for 
horses.  The  amount  paid  to  the  city  for  the  franchise  is  definitelj- 
known  to  be  $150,000,  but  there  is  no  record  of  the  actual  amount 
spent  in  organizing  the  company. 

In  his  estimate  of  reproduction  cost  new,  Mr.  Jewett  included 
$100,000  for  "  organization  and  development,"  but  produced  no 
records  of  actual  cost  for  any  part  of  it.  It  was  admitted  to  be  a 
pure  estimate,  and  no  details  were  given.  The  Twenty-third  Street 
company  is  a  small  company ;  its  line  is  very  short,  about  five  miles 
in  length.  I  cannot  see  how  a  company  with  such  a  small  line 
could  have  spent  $100,000  let»;itimately  for  organization  expenses, 
and  in  other  directions  connected  with  the  initiation  of  the  com- 
pany which  is  not  now  operating.  Certainly,  one-half  that  sum 
would  be  considered  a  generous  allowance. 

If  all  of  the  physical  property  of  the  Twenty-third  Street  com- 
pany which  it  owned  in  1891  has  disappeared  except  that  which  has 
a  present  value  of  $100,000,  and,  if  the  only  intangible  items  which 
remain  amount  to  $200,000,  it  is  evident  that  there  has  been  a 
shrinkage  in  such  assets  from  $1,057,000  to  $300,000  —  a  loss  of 
$750,000,  or  certainly  not  less  than  $700,000.  When  the  electric 
conduit  line  was  built,  therefore,  the  cost  represented  replacements 
to  the  ext«it  of  $700,000  or  $750,000. 

The  accounting  systems  prescribed  by  the  interstate  conmierce 
commission,  the  two  public  service  commissions  of  this  state  and 
those  of  other  states  require  that  when  any  property  is  withdrawn 
from  service,  whother  abandoned  or  replaced,  the  original  cost  of 
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such  property  shall  be  credited  to  a  capital  account  and  the  cost 
of  property  which  replaces  the  old  charged  to  a  capital  account  In 
no  case  is  it  legitimate  to  permit  the  cost  of  the  old  to  remain, 
and  to  add  to  it  the  cost  of  the  new.  The  Twenty-third  Street  com- 
pany should  have  written  ofiF  $750,000,  or  whatever  the  amount 
actually  was,  by  charging  that  amount  to  a  reserve  fund.  It  clearly 
was  improper  to  increase  its  liabilities  by  issuing  a  note  for  over 
$2,200,000,  without  writing  ofiF  anything  to  represent  the  property 
displaced. 

Further,  the  money  obtained  from  the  sale  of  horses,  cars,  har- 
ness and  materials  displaced  should  have  been  deducted  from  the 
total  cost  or  credited  to  capital,  but  there  is  no  evidence  to  sliow 
that  there  was  any  such  settlement  or  entry  on  the  books  of  Twenty- 
third  Street  company.  In  1891,  the  cars,  horses  and  harness  stood 
on  the  books  at  over  $200,000. 

The  Twenty-third  Street  company  cannot  plead  lack  of  adequate 
income  from  which  to  accumulate  a  depreciation  fund  of  $750,000, 
for,  regardless  of  what  it  earned  prior  to  1893,  the  company  has 
now  for  nearly  twenty  years  received  annually  eighteen  per  CRUt 
upon  the  par  value  of  the  stock,  under  the  lease  of  1893.  •  Within 
this  period  it  could  easily  have  accumulated  $750,000  or  $1,000,- 
000,  and  still  have  paid  ten  per  cent  or  more  upon  its  capital  stock 
every  year. 

Reproduction  Cost  New 

There  is  still  another  method  of  determining  to  what  extent 
bonds  should  be  authorized,  viz.,  by  comparing  assets  with  liabili- 
ties. Ordinarily,  a  beginning  is  made  with  a  determination  of  the 
actual  original  cost;  but,  as  already  pointed  out,  there  are  no  ac- 
curate and  complete  records  of  actual  cost.  Mr.  Jewett  and  Mr. 
Wilder  have  had  access  to  such  records  as  there  are,  but  each  has 
been  obliged  to  depend  largely  upon  estimates.  Mr.  Jewett's  esti- 
mate of  the  present  cost  to  reproduce  the  entire  property  new  is 
approximately  $1,960,000. 

The  opinion  then  gives  tabular  details  of  Mr.  Jewett's  estimate 
and  also  that  of  Mr.  Wilder  and  adds:  Mr.  Wilder's  estimate  is 
$1,038,000.     It  does  not  cover  all  of  the  items  included  by  ]Mr. 
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Jewett,  such  as  cost  of  franchises,  interest  and  taxes  during  con- 
struction, property  owners'  consents,  and  organization  expenses. 
Eliminating  these  items  from  ^Mr.  Jewctt's  estimate,  the  net  differ- 
ence between  the  two  appraisals  is  fouud  to  be  approximately 
$500,000.  The  principal  difference  lies  in  the  fact  that 
Mr.  Jewott  has  appraised  all  of  the  property  in  Twenty-third 
street  between  the  North  and  East  rivers.  Mr.  Wilder's 
appraisal  includes  only  property  of  the  Twenty-third  Street 
company,  and  omits  the  stretches  of  track  which,  in  our 
opinion,  are  the  property  of  other  companies.  The  other 
important  difference®  relate  principally  to  work  of  wLich 
there  is  no  record.  Upon  such  items,  it  is  apparent  that  there  may 
be  great  difference  of  opinion  of  engineers,  and  it  is  difficult  to 
determine  which  is  the  more  nearly  correct.  While  some  allowance 
will  be  made  for  these  uncertainties,  it  should  be  understood  that 
any  company  which  does  not  keep  its  records  in  proper  shape  can- 
not expect  a  public  body  to  approve  appraisals  and  estimates  which 
appear  extravagant,  have  no  foundation  except  the  opinion  of  an 
engineer  employed  by  the  company,  and  which  are  not  approved 
and  confirmed  by  the  opinions  and  investigations  of  the  engineers 
of  the  commission. 

Omitting  cost  of  franchises,  interest  and  taxes  during  construc- 
tion, property  owners'  consents,  legal  expenses  and  organization 
expenses  for  later  consideration,  $1,100,000  fairly  represents,  in 
our  opinion,  the  cost  of  construction  of  the  physical  property  of  the 
company. 

The  amount  to  be  allowed  for  the  franchise  is  definite  — 
$150,000. 

The  cost  of  consents  for  electrification  from  the  railroad  com- 
mission and  abutting  property  owners  is  unknown,  and  Mr.  Jewett 
^ves  no  separate  estimate,  but  attributes  $55,000  to  "  consents  and 
legal  expenses."  Upon  the  basis  of  actual  cost  on  Columbus  and 
Lexington  avenues  and  the  allowances  in  previous  decisions  of  the 
commission,  the  cost  on  Twenty-third  street  would  not  exceed  $25,- 
000,  including  a  reasonable  allowance  for  attorney's  fees  in  con- 
nection therewith.     Metropolitan  St.  Ry.  Co.  Reorganization,  3 
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P.  S.  0.  E.  (1st  Dist.  N.  Y.)  113;  Application  of  Mid-Cross- 
town  Ry.  Co.,  Id.  416. 

The  allowance  for  organization  expenses  and  other  items  con- 
nected with  the  establishment  of  the  company  has  already  been  con- 
sidered and  fixed  at  $50,000. 

Mr.  Jewett  has  also  included  $55,000  in  his  estimates  for  insur- 
ance and  damages  during  electrification — another  item  without  any 
supporting  data.    It  seems  too  high;  $35,000  is  considered  ample. 

Interest  and  taxes  during  construction  were  computed  by  Mr. 
Jewett  at  about  $100,000,  upon  the  basis  of  a  two-year  construc- 
tion period.  The  actual  time  from  the  begiuning  of  work  until 
cars  were  running  was  about  one  year  and  seven  months.  Follow- 
ing the  method  adopted  by  the  commission  in  previous  decisions, 
interest  and  taxes  would  amount  to  about  $80,000.  Second  Re- 
organization Plan  of  Third  Ave.  R.  R.  Co.,  2  P.  S.  C.  R.  (Ist 
Dist.  N.  Y.)  347;  Metropolitan  St.  Ry.  Co.  Reorganization,  3  id. 
113 ;  Application  of  Mid-Crosstown  Ry.  Co.,  Id.  416 ;  Gas  &  Elec- 
tric Rates  Charged  by  the  Queens  Q-as  &  Electric  Co.,  2  id.  544; 
Mayhew  v.  Kings  County  Lighting  Company,  Id.  659. 

Combining  all  these  elements,  a  fair  estimate  of  the  cost  to  re- 
produce the  property  of  the  Twenty-third  Street  company  in  a 
new  condition  would  be  $1,440,000,  distributed  as  follows: 

Physical  property $1,100,000 

Franchise  —  actual  cost '  150,000 

Property  owners'  consents,  etc 25,000 

Organization,  development,  etc •           85,000 

Interest  and  taxes  during  construction 80,000 

Total $1,440,000 


This  amount  may  be  rounded  off  at  $1,450,000. 

Present  Value 

The  {ibove  estimatep  make  no  allowance  for  depreciation ;  they 
assume  that  the  property  is  new ;  but,  as  a  matter  of  fact,  it  is  not 
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new,  most  of  it  being  nearly  15  years  old,  and  some  older.  Clearly 
it  does  not  have  the  same  value  that  it  would  have  if  it  were  new. 
This  phase  of  the  subject  has  been  fully  discussed  elsewhere.  Mat- 
ter of  Second  Reorganization  Plan  of  Third  Ave.  R.  K.  Co.,  2  P. 
S.  C.  R  (1st  Dist.  N.  Y.)  347;  Matter  of  Metropolitan  St.  Ry. 
Co.  Reorganization,  3  id.  113;  Matter  of  Application  of  Mid- 
Crosstown  Ry.  Co.,  Id.  416. 

The  applicant  did  not  submit  any  estimate  of  the  deduction  to 
be  made  for  depreciation  or  present  condition.  But  one  was  pre- 
pared by  the  engineer  of  the  commission,  which  totaled  nearly 
$250,000.  If  the  increase  in  prices  of  materials  since  1898  is  to 
be  considered,  the  decrease  in  value  to  wear  and  tear,  age,  etc., 
must  also  be  a  factor. 

Analysis  op  Liabilities 

Turning  now  to  the  liability  side  of  the  ledger,  there  is  first  to 
be  noted  the  capital  stock,  par  value  $600,000.  This  is  said  to 
have  been  issued  at  par. 

On  May  1,  1873,  the  Twenty-third  Street  Railway  Company  ex- 
ecuted a  mortgage  upon  its  property  to  Darius  R.  Mangam, 
trustee,  to  secure  the  payment  of  250  bonds  of  $1,000  each  (total, 
$250,000),  payable  May  1,  1893,  with  interest  at  the  rate  of  7 
per  cent  per  annum,  payable  semi-annually  on  the  first  days  of 
May  and  November  in  each  year.  The  time  of  payment  of  said 
bonds  was  thereafter  by  agreement  extended  until  the  first  day 
of  January,  1909,  the  company  having  the  right  from  time  to 
time  during  such  extended  period  to  declare  due  and  payable  the 
bonds  then  outstanding  and  to  pay  the  same  on  any  interest  day, 
provided  not  more  than  fifty  bonds  should  be  so  declared  or  paid 
in  any  one  year. 

In  addition  to  the  bonds  issued  under  said  mortgage,  the  peti- 
tioner issued  150  debenture  bonds  of  $1,000  each  (total,  $150,- 
000),  dated  January  1,  1886,  payable  January  1,  1906,  with  in- 
terest at  the  rate  of  five  per  cent  per  annum. 

By  the  terms  of  the  company's  lease  to  the  Houston,  West  Street 
and  Pavonia  Ferry  Railroad  Company,  the  lessee  for  itself,  its 
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successors  and  assigns,  assumed  and  agreed  to  pay  all  the  lawful 
debts  and  obligations  of  the  lessor  of  every  kind  and  description, 
and  to  carry  out  and  perform  all  the  agreements  of  the  lessor  and 
all  its  contracts. 

During  the  years  1902  to  190G,  both  inclusive,  at  the  request  of 
the  Metropolitan  Street  Railway  Company,  the  petitioner  duly 
called  for  payment  its  said  $250,000  mortgage  bonds,  $50,000  of 
those  bonds  being  called  for  payment  in  each  of  those  years. 
Notice  to  the  holders  of  the  bonds  was  given  by  advertisement  in 
certain  newspapers  published  in  New  York  city.  Each  of  the 
advertisements  stated  that  the  Twenty-third  Street  Railway  Com- 
pany would  pay  to  the  holders  of  the  bonds  drawn  for  payment  the 
face  value  thereof  with  interest  to  July  1  of  the  year  in  which  the 
call  was  made,  "  on  presentation  and  surrender  of  the  same  with 
unmatured  coupons  attached  to  the  Morton  Trust  Company,  Num- 
ber 38  Nassau  street,  New  York  *  *  * ;  the  said  bonds  having 
been  drawn  for  payment  in  accordance  with  the  provisions  of  such 
bonds."  Each  of  the  advertisements  was  signed  by  Charles  E. 
Warren,  secretary  of  the  Twenty-third  Street  Railway  Company. 
The  bonds  were  held  by  James  J.  Belden  and  others,  of  Syracuse, 
N.  Y.  After  each  notice  that  fifty  of  the  bonds  had  been  called 
for  payment,  the  bonds  called  for  payment  were  sent  through  a 
Syracuse  bank  to  the  First  National  Bank  of  New  York  and  were 
presented  by  that  bank  to  the  Morton  Trust  Company  for  pay- 
ment On  each  presentation  the  Morton  Trust  Company  paid  the 
amount  due  on  the  bonds  presented.  It  retained  the  bonds  in  its 
possession  except  the  last  fifty  bonds  which  were  delivered  by  it 
to  the  Metropolitan  Street  Railway  Company  and  were  in  the  pos- 
session of  that  company  when  it  went  into  the  hands  of  receivers. 
They  are  now  in  the  possession  of  said  receivers.  The  first  real- 
estate  and  refunding  mortgage  of  the  New  York  Railways  Com- 
pany provides  for  the  issuance  of  bonds  under  said  mortgage  to 
purchase  or  acquire  said  fifty  bonds,  it  being  provided  in  and  by 
said  mortgage  that  the  bonds  so  acquired  shall  thereafter  be  held 
in  trust  by  the  trustee,  as  purchaser,  as  part  of  its  security  for  the 
bonds  issued  and  to  be  issued  under  said  mortgage.     See  article 
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second,  section  3,  subdivision  (b)  and  section  4,  subdivision  (b) 
and  (d).  The  remaining  200  bonds  are  now  pledged  with  the 
Guaranty  Trust  Company  of  New  York  (successor  of  the  Morton 
Trust  Company)  as  security  for  the  bonds  issued  and  to  be  issued 
under  said  first  real-estate  and  refunding  mortgage  of  the  New 
York  Railways  Company.    See  Mortgage,  lot  9,  parcel  3. 

The  150  debenture  bonds  were  paid  at  their  maturity  by  the 
Morton  Trust  Company,  and  were  retained  in  its  possession,  and 
are  now  pledged  with  the  Guaranty  Trust  Company  of  New  York 
(successor  of  the  Morton  Trust  Company)  as  security  for  the 
bonds  issued  and  to  be  issued  under  the  first  real-estate  and  re- 
funding mortgage  of  the  New  York  Railways  Company.  See 
Mortgage,  lot  9,  parcel  4. 

The  Twenty-third  Street  Railway  Company  claims  that  neither 
said  mortgage  bonds  nor  said  debentures  constitute,  or  can  be  con- 
sidered an  outstanding  obligation  of  the  Twenty-third  Street  Rail- 
way Company,  but  that  the  same  have  been  paid  under  the  pro- 
visions of  the  lease  of  April  25,  1893,  and  has  brought  suit  in 
equity  in  the  United  States  Circuit  Court  to  have  it  declared  that 
said  mortgage  bonds  and  said  debentures  have  been  paid,  and  to 
have  it  decreed  that  said  bonds  and  debentures  should  be  delivered 
up  and  cancelled,  and  that  the  mortgage  under  which  the  bonds 
were  issued  be  satisfied  and  discharged  of  record.  The  defendants 
in  that  suit  contend  that  the  bonds  and  debentures  were  not  paid 
but  were  purchased,  and  that  the  intention  in  acquiring  them  was 
that  they  might  be  deposited  with  the  Morton  Trust  Company  as 
trustee  as  additional  security  for  bonds  issued  under  the  mortgage 
and  deed  of  trust  executed  by  the  Metropolitan  Street  Railway 
Company  to  the  Morton  Trust  Company,  as  trustee,  on  March  21, 
1902.  The  taking  of  testimony  in  that  suit  has  been  closed,  but 
no  determination  has  been  reached.  However,  the  pleadings  in 
the  case  and  the  testimony  taken  and  exhibits  received  in  evidence 
on  the  trial  thereof  were  offered  and  received  in  evidence  on  the 
hearing  before  the  commission  in  the  present  case.  This  is  one  of 
the  suits  referred  to  at  the  b^inning  of  this  opinion,  which  should 
have  been  disposed  of  before  the  present  application  was  made.    Tt 
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is  impossible  to  forecast  what  the  decision  of  the  court  will  be,  but, 
until  there  is  a  final  adjudication  of  the  question,  we  shall  con- 
sider that  the  said  bonds  and  debentures  are  outstanding  obliga- 
tions. 

The  mortgage  and  deed  of  trust  executed  by  the  Metropolitan 
Street  Eailway  Company  to  the  Morton  Trust  Company  as  trustee, 
on  March  21,  1902,  very  carefully  provided  for  the  certification 
and  disposition  of  bonds  to  take  care  of  outstanding  bonds.  It 
first  defined  two  classes  of  such  bonds,  namely,  those  which  were 
liens  on  property  owned  by  the  Metropolitan  Street  Railway  Com- 
pany itself,  which  were  called  "  outstanding  old  bonds,"  and  those 
which  were  liens  on  the  property  of  lessor  companies,  which  were 
oalled  "  collateral  bonds,''  The  bonds  and  debentures  issued  by 
the  Twenty-third  Street  Railway  Company  were  among  the  "  col- 
lateral bonds  "  named  in  the  mortgage.  The  mortgage  then  pro- 
vided that,  if  the  Metropolitan  Street  Railway  Company  should 
tender  to  the  trustee  any  of  said  "outstanding  old  bonds"  or 
"collateral  bonds"  with  all  the  unmatured  coupons  thereupon 
appertaining,  the  trustee  should  in  exchange  therefor  certify  and 
deliver  to  the  Metropolitan  Street  Railway  Company  an  equal 
number  of  bonds  under  this  new  mortgaga  As  an  alternative  the 
mortgage  provided  as  follows : 

At  any  time  or  times  on  or  after  the  maturity  of  any  of  the  outstanding 
old  bonds,  or  collateral  bonds,  or  within  twelve  months  before  such  maturity, 
the  railway  company  may  sell  refunding  bonds  in  order  to  provide  the  means 
to  purchase  or  pay  such  outstanding  old  bonds,  or  to  purchase  such  col- 
lateral bonds,  118  sliall  not  thoretoforo  have  been  delivered  to  the  trustee  and 
held  by  it  under  this  indenture,  and  which  have  matured,  or  are  about  to 
mature  within  twelve  months,  and  the  trustee  shall  r^rtify  and  deliver  to 
the  railway  company,  or  upon  its  order,  rofiindin*;  lionds  hereunder  to  a  face 
amount  equal  to  the  face  amount  of  such  outstanding  old  bonds  or  collateral 
bonds  which  have  matured,  or  are  about  to  mature  within  twelve  months: 
provided  that  the  par  value  of  the  refunding  bonds  so  certified  and  delivered 
shall  simultaneously  be  deposited  in  cash  with  the  trustee  in  exchange  there- 
for. Out  of  the  cash  so  received  by  the  trustee,  it  shall,  on  demand  of  the 
railway  company  and  upon  delivery  to  the  trustee  of  the  outstanding  old 
bonds  or  collateral  bonds  so  paid  or  purchased  by  the  railway  company,  pay 
to  the  railway  company  a  sum  equal  to  the  par  amount  of  the  bonds  ao  pai'l 
or  purchased. 
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Neither  method  of  acquiring  outstaudiug  bonds  seems  to  have 
been  strictly  followed  in  this  case.  However,  the  alternative 
method  is  substantially  the  one  that  was  followed.  The  Metro- 
politan Street  Railway  Company  furnished  the  trustee  with  the 
necessary  funds  (in  exchange  for  refunding  bonds)  and  the  trustee 
itself  purchased  the  bonds  and  debentures  of  the  Twenty-third 
Street  Railway  Company  directly  from  the  holders  thereof.  The 
result  is  the  same  as  if  the  alternative  method  had  been  strictly 
followed.  The  important  thing  to  observe  is  the  distinction  be- 
tween the  course  to  be  pursued  with  reference  to  "  outstanding 
old  bonds  '^  and  the  course  to  be  pursued  with  reference  to  "  col- 
lateral bonds."  The  *^  outstanding  old  bonds  "  were  to  be  pur^ 
chased  or  paid ;  the  "  collateral  bonds  "  were  to  be  purchased  only. 
As  the  bonds  and  debentures  of  the  Twenty-third  Street  Railway 
Company  were  designated  in  the  mortgage  as  "  collateral  bonds," 
it  follows  that  the  bonds  and  debentures  were  purchased  and  not 
paid. 

The  mortgage  contained  also  provisions  for  the  cancellation,  at 
the  request  of  the  Metropolitan  company,  of  outstanding  old  bonds 
acquired  by  the  trustee ;  but  there  were  no  such  provisions  in  rela- 
tion to  the  cancellation  of  any  collateral  bonds  acquired  by  the 
trustee,  and  the  trustee  was  forbidden  to  cancel  any  bonds  except 
as  specifically  provided.  The  mortgage  required,  also,  that  bonds 
which  should  be  acquired  by  the  trustee  under  the  mortgage  should 
be  stamped  so  as  to  show  that  they  were  not  negotiable,  but  were 
held  by  the  trustee  as  purchaser  as  additional  security  for  the  pay- 
ment of  bonds  issued  and  to  be  issued  under  the  mortgage.  There 
was  nowhere  among  the  provisions  of  the  mortgage  anything  in- 
consistent with  the  carefully  elaborated  plan  for  purchasing  col- 
lateral bonds  at  maturity  with  cash  provided  by  the  trustee  through 
the  sale  of  refunding  bonds  and  keeping  the  collateral  bonds  alive 
as  security  for  such  new  bonds. 

The  case  of  Farmers  Loan  &  Trust  Co.  v.  Central  Park,  North 

&  East  River  Railroad  Co.,  181  Fed.  Rep.  595  ;  affd.,  193  id.  963, 

is  in  point.     The  Central  Park,  North  and  East  River  Railroad 

Company  bore  the  same  relation  to  the  Metropolitan  Street  Rail- 
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way  Company  as  did  the  Twenty-third  Street  Railway  Company. 
The  wording  of  its  lease,  so  far  as  concerned  the  assumption  by 
the  lessee  of  the  debt.s  and  obligations  of  the  lessor,  was  identically 
the  same  as  that  of  the  lease  executed  by  the  Twenty-third  Street 
Railway  Company.  On  December  1,  1872,  the  Central  Park 
company  gave  to  the  Farmers  Loan  and  Trust  Company,  as 
trustee,  a  mortgage  covering  all  its  franchises  and  property  to 
secure  the  payment  of  $1,200,000  represented  by  an  issue  of  1,200 
bonds  of  $1,000  each.  All  the  bonds  were  issued.  They  were  pay- 
able December  1,  1902,  with  interest  at  the  rate  of  seven  per 
cent  per  annum,  payable  semi-annually.  The  bonds  passed  into 
the  hands  of  many  different  holders  for  value.  For  some  years 
the  coupons  were  paid  at  the  ^'ew  Amsterdam  Bank,  but  a  short 
time  before  maturity  of  the  bonds  notice  was  given  to  all  holders 
who  came  to  the  bank  or  elsewhere  that  they  might  present  them 
to  the  Morton  Trust  Company  to  get  their  cash  for  their  bonds 
and  interest.  All  the  bonds  were  there  presented.  Cash  for  the 
full  amount,  principal  and  interest,  was  paid  to  each  holder  by 
the  Morton  Trust  Company,  which  thus  came  into  possession  of 
the  entire  issue.  The  fundamental  question  in  that  case  was 
whether  the  transaction  was  a  payment  of  the  bonds  or  a  purchasv^ 
thereof.  After  reciting  the  above  facts  and  the  provisions  of  the 
mortgage  of  the  Metropolitan  Street  Railway  Company  to  the 
Morton  Trust  Company  as  trustee,  which  are  hereinbefore  recited, 
the  court  said : 

There  is  a  very  plain  and  explicit  dietinction  between  the  course  to  be  pur- 
sued in  relation  to  these  two  different  classes  of  bonds.  The  *'  outstanding 
old  bonds"  are  to  be  purchased  or  paid;  the  "collateral  bonds"  are  to  be 
purchased  only.  The  reason  for  the  distinction  is  manifest,  lilxtinguish- 
ment  of  an  "  old  bond  "  by  payment  would,  by  removing  a  prior  lien,  increase 
the  value  of  the  property  mortgaged  to  the  Morton  Trust  Company;  extin- 
guishment of  a  "collateral  bond"  would  inure  solely  to  the  benefit  of  the 
lessor  company.  ♦  •  •  The  court  is  satisfied  that  what  took  place  was 
what  the  parties  to  the  refunding  mortgage  agreed  should  take  place,  and 
that  these  old  Central  Park  bonds  were  not  paid  at  maturity,  but  were 
acquired  by  the  trustee  by  purchase  from  their  holders. 

In  view  of  the  provisions  of  the  mortgage  from  the  Metropolitan 
Street  Railway  Company  to  the  Morton  Trust  Company  as  trustee 
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with  reference  to  the  different  methods  to  be  pursued  in  the  acqui- 
sition of  ''  outstanding  old  bonds"  and  "  collateral  bonds/'  it  being 
provided  that  "  outstanding  old  bonds  "  might  be  purchased  or 
paid,  but  that  '^collateral  bonds"  should  be  purchased  only;  in 
view  of  the  fact  that  the  bonds  and  debentures  issued  by  the 
Twenty-third  Street  Railway  Company  were  specifically  desig- 
nated in  the  mortgage  as  "  collateral  bonds  " ;  and  in  view  of  the 
decision  of  the  United  States  Circuit  Court  upon  a  similar  state  of 
facts  in  the  case  of  Farmers  Loan  &  Trust  Company  v.  Central 
Park,  North  &  East  River  Railroad  Co.,  supra,  I  am  of  the  opin- 
ion that  the  bonds  and  debentures  issued  by  the  Twenty-third 
Street  Railway  Company  should  be  treated  in  this  proceeding 
as  still  outstanding  and  uncancelled. 

From  the  fact  that  the  $250,000  mortgage  bonds  of  the  Twenty- 
third  Street  Railway  Company  were  "  called  for  payment "  by  the 
Twenty-third  Street  Railway  Company  at  the  request  of  the  Metro- 
politan Street  Railway  Company,  counsel  for  the  Twenty-third 
Street  Railway  Company  argues  that  the  bonds  must  be  deemed 
to  have  been  paid.  The  bonds  were  "  called  for  payment,"  but  that 
was  done  apparently  in  order  to  get  the  holders  of  the  bonds  to 
surrender  them  and  accept  the  amount  due  on  them  before  the  ex- 
piration of  the  extended  time  of  payment.  Charles  E.  Warren, 
secretary  of  the  Twenty-third  Street  Railway  Company,  through 
whom  the  bonds  were  called  for  payment,  was  also  vice-president 
of  the  Metropolitan  Street  Railway  Company  during  the  greater 
part  of  the  time  within  which  the  bonds  were  called  for  payment. 
Moreover,  both  companies  were  controlled  by  the  same  interests. 
Whatever  may  be  said  of  the  etJiics  of  the  transaction  as  betweeo 
the  Twenty-third  Street  Railway  Company  and  the  holders  of  the 
bonds,  it  certainly  cannot  be  said  that  the  Twenty-third  Street 
Railway  Company,  in  calling  the  bonds  for  payment,  acted  on  the 
assumption  that  the  bonds  were  to  be  really  paid  and  cancelled. 
Nor  can  it  be  said  that  the  Twenty-third  Street  Railway  Company 
was  ignorant  of  the  terms  and  conditions  of  the  mortgage  from 
the  Metropolitan  Street  Railway  Company  to  the  Morton  Trust 
Company,  as  trustee. 
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So  far  as  concerns  the  $50,000  of  bonds  that  were  delivered  by 
the  Morton  Trust  Company  to  the  Metropolitan  Street  Railway 
Company,  that  transaction  is  explained  by  Mr.  Warren.  Called 
as  a  witness  for  the  complainant  in  the  suit  in  the  United  States 
Circuit  Court,  Mr.  Warren  testified  that  the  $50,000  of  bonds 
were  surrendered  to  and  held  by  the  Morton  Trust  Company  and 
were  delivered  by  it  to  the  Metropolitan  Company  "  for  safe 
keeping." 

Both  counsel  for  the  Twenty-third  Street  Company  and  counsel 
for  the  New  York  Railways  Company  contend  that  the  commission 
in  the  Metropolitan  Reorganization  Case  (3  P.  S.  C.  R.  [Ist  Dist. 
N.  Y.]  113,  177)  treated  the  bonds  of  the  Twenty-third  Street 
Railway  Company  as  not  outstanding  for  any  purpose,  and  that 
such  decision  is  res  adjudicata.  This  is  an  erroneous  conclusion. 
In  that  case  the  commission  was  dealing  with  the  reorganization  of 
the  Metropolitan  Street  Railway  Company  as  a  system,  including 
its  subsidiary  companies,  of  which  the  Twenty-third  Street  Rail- 
way Company  was  one ;  and  was  considering  the  total  amount  of 
capitalization  against  the  whole  Metropolitan  system.  In  de- 
termining the  amount  of  capitalization  of  the  reorganized  com- 
pany, viewed  as  a  system,  of  course  it  was  not  necessary  for  the 
commission  to  inquire  or  determine  whether  the  bonds  of  the 
Twenty-third  Street  company  were  outstanding  or  not.  If  they 
were  outstanding,  they  constituted  an  asset  of  one  company  and  a 
liability  of  another  within  the  same  system,  so  that  it  was  just  as 
well  for  the  purposes  of  the  capitalization  of  the  reorganized  com- 
pany to  omit  them  from  both  the  asset  and  liability  side  of  the 
statement.  If  they  had  been  inserted,  the  net  result  —  the  differ- 
ence between  the  two  sides  —  would  have  been  precisely  the  same. 
It  was  simpler  to  omit  them,  and  the  same  course  was  followed 
with  all  inter-company  holdings  and  accounts.  See  particularly 
pages  178  and  191  of  opinion. 

For  the  purpose  of  this  proceeding,  therefore,  the  capitalization 
of  the  Twenty-third  Street  Railway  Company  consists  of  $600,000 
par  value  of  capital  stock,  $250,00*0  par  value  of  mortgage  bonds 
and  $150,000  par  value  of  debentures  —  a  total  of  $1,000,000, 


Matter  op  Twenty-third  Street  Railway  Co,       117 


Public  Service  Commission,  First  District. 


exclusive  of  the  note  to.  be  refunded  or  any  obligation  arising 
therefrom.  If  bonds  of  a  par  value  of  $1,500,000  were  authorized, 
the  total  capitalization  would  be  $2,500,000. 

Assets  and  Liabilities  Compared 

It  is  now  possible  to  compare  both  sides  of  the  balance  sheet  and 
to  reach  a  conclusion  as  to  the  amount  which  may  be  capitalized. 
It  is  not  necessary  to  review  all  of  the  conclusions  which  Lave  been 
reached,  but  it  is  important  to  keep  in  mind  the  following: 

The  actual  cost  of  electrification  and  reconstruction  of  the  road 
has  not  been  established. 

Even  accepting  the  estimate  of  the  company's  engineer,  includ- 
ing the  cost  of  track  owned  by  other  companies,  increase  in  cost  of 
materials  since  construction,  large  overhead  charges  and  other  in- 
tangible items,  the  proposed  capitalization  would  exceed  by 
$540,000  the  estimated  present  cost  to  reproduce  new,  provided 
the  company  were  allowed  to  issue  $1,500,000  in  bonds.  Accord- 
ing to  the  estimate  of  the  commission's  engineer  the  excess  would 
be  much  greater. 

It  is  doubtful  whether  the  Twenty-third  Street  company  can  be 
required,  under  the  provisions  of  the  lease,  to  issue  bonds  in  excess 
of  the  original  cost  of  electrification  less  the  original  cost  of  the 
property  displaced. 

In  view  of  the  decision  of  the  Court  of  Appeals  in  the  Bing- 
hamton  case,  it  is  doubtful  whether  the  commission  has  power  to 
authorize  the  issuance  of  bonds  or  other  obligations  for  refunding 
the  note  in  excess  of  the  original  cost  of  electrification  less  the 
original  cost  of  the  property  displaced. 

The  question  is  clearly  whether  only  a  part  of  the  proposed 
issue  of  $1,500,000  should  be  authorized,  or  whether  the  total 
amount  should  be  authorized  with  provision  for  amortization 
through  which,  within  a  reasonable  time,  any  overcapitalization 
would  be  wiped  out.  Upon  this  point,  the  statements  of  counsel 
for  the  applicant  company  are  significant : 

Xow,  inasmuch  as  the  lessee  whom  Mr.  Rogers  represents,  in  addition  to 
the  holders  of  the  note,  is  obligated  to  pay  the  principal  and  interest .  and 
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would  be  obliged  to  take  care  of  the  amortization,  of  course,  the  Twenty- 
third  Street  company  would  fall  in  line  very  readily  in  that  situation,  and 
it  was  on  that  understanding  that  we  came  here  in  the  way  we  have.  •  •  * 
Now,  I  want  an  objection  to  the  testimony  offered  here  in  order  to  present 
[preserve]  my  rights.  I  want  it  noted  that  I  object  to  the  testimony  offered 
by  Mr.  Rogers  in  connection  with  the  value  of  this  property,  except  in  so  far 
as  it  was  offered  to  enable  the  commission  to  make  an  amortization  order  in 
this  proceeding.  •  •  •  The  commissioner  understands  that  it  is  not  to 
oppose  the  amortization  order.    I  do  not  object  to  it  on  that  ground. 

The  present  case  is  peculiar  in  several  respects,  and  in  our  opin- 
ion the  commission  is  warranted,  in  view  of  these  peculiar  facts, 
in  authorizing  the  refunding  of  the  note  to  the  extent  of  $1,500,- 
000,  provided  an  amortization  fund  is  accumulated  so  that  tlio 
obligations  of  the  company  are  reduced  within  a  comparatively 
short  time  from  $2,500,000  to  $1,400,000. 

There  are  several  ways  in  which  this  result  may  be  brought 
about.  It  is  unnecessary  at  this  time  to  fix  upon  any  one  or  to 
discuss  each.  The  details  will  be  fixed  in  the  order.  The  earnings 
of  the  line  are  sufficient  to  meet  such  a  charge. 

In  conclusion,  it  should  be  clearly  understood  that  the  decision 
in  this  case  furnishes  no  precedent  or  excuse  for  the  capitalization 
of  replacements  or  renewals.  The  facts  are  so  exceptional  that 
probably  another  like  it  will  not  come  before  the  commission.  The 
principle  laid  down  in  the  Binghamton  case  by  the  Court  of  Ap- 
peals is  sound  finance,  and  should  be  followed  by  all  companies. 
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In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commis- 
sion on  the  Question  of  Improvement  in  and  Addition  to  the 
Service  and  Equipment  of  the  Metropolitan  Street  Rail- 
way Company  and  Adrian  H.  Joline  and  Douglas  Robin- 
son, its  Receivers;  The  Third  Avenue  Railroad  Company 
and  Frederick  W.  Whitridge,  its  Receiver;  The  Forty- 
Second  Street,  Manhattanville  and  St.  Nicholas  Ave- 
nue Railroad  Company  and  Frederick  W.  Whitridge,  its 
Receiver;  The  Dry  Dock,  East  Broadway  and  Battery 
Railroad  Company  and  Frederick  W.  Whitridge,  its  Re- 
ceiver; The  Union  Railway  Company  of  Xew  York  City 
and  FREDERtCK  W.  Whitridge,  its  Receiver;  The  Central 
Park,  North  and  East  River  Railroad  Company;  The 
Second  Avenue  Railroad  Company  in  the  City  of  New 
York  and  George  W.  Linch,  its  Receiver;  The  Twenty- 
eighth  and  Twenty-ninth  Streets  Crosstown  Railroad 
Company  and  Joseph  B.  Mayer,  its  Receiver;  The  New 
York  City  Interborouoh  Railway  Company;  The  West- 
chester Electric  Railroad  Company  and  J.  Addison 
Young,  its  Receiver;  The  Southern  Boulevard  Railroad 
Company;  The  Pelham  Park  Railroad  Company;  The 
City  Island  Railroad  Company,  and  the  Kingsbridge  Rail- 
way Company,  in  Respect  to  the  Fenders  and  Wheelguards 
and  Safety  Devices  Used  in  Connection  Therewith,  on  Surface 
Cars  Operated  in  the  Boroughs  of  Manhattan  and  The  Bronx, 
in  the  City  of  New  York. 

Case  No.  1047. 

(Public  Service  CommiBsion,  First  District,  June  2,  1913.) 

Ctrs  —  street  railroad  —  approval  of  plans  —  equipment  with  safety  devices  — 
"automatic  car-control  life-guard"  for  low-level  cars. 

The  type  of  wheelguard  known  as  the  "Automatic  Car-Control  Life- 
Guard  "  should  be  approved  and  the  operation  thereof  permitted,  on  cer- 
tain low-level  cars,  for  a  period  of  one  year  only,  upon  the  conditions 
specified  in  the  resolution  of  approval. 
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The  New  York  Railways  Company  applied  to  the  commission 
for  the  approval  of  the  plans  and  design  of  an  automatic-control 
life-guard  for  use  on  the  new  "  stepless  "  cars  of  that  company. 

The  opinion  of  the  commission  authorizing  the  issuance  of 
bonds  by  the  New  York  Railways  Company  for  the  purchase  of 
the  new  type  of  stepless  cars,  was  reported  at  3  P.  S.  C.  R.  (1st 
Dist.  K  Y.  397.) 

The  resolution  passed,  on  June  6,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  provided,  in  full,  as  follows: 

An  order  having  been  made  on  April  27,  1909,  directing  the  companies  and 
receivers  above  named  to  equip  all  their  cars  in  service,  except  those  operated 
by  animal  power,  with  whcelguards  of  a  type  or  types  to  be  approved  by  the 
commission,  and  not  to  put  in  service  any  such  cars  until  so  equipped;  and 
directing  said  companies  and  receivers  to  submit  to  the  commission  for  its 
approval  drawings  of  the  type  or  types  of  wheelguards  desired  to  be  used  by 
them  in  compliance  with  the  said  order,  and  New  York  Railways  Company, 
which  operates  the  railroad  formerly  operated  by  the  above-named  Metropoli- 
tan Street  Railway  Company,  and  Adrian  H.  Joline  and  Douglas  Robinson, 
its  receivers,  having  submitted  and  filed  with  the  commission  a  certain  draw- 
ing entitled  "Automatic  Car-Control  Life-Guard,  Low-Level  Car,"  dated 
May  1,  1913,  Drawing  No.  30473,  of  a  wheelguard  desired  to  be  used  by  it 
on  certain  low-level  cars,  it  is 

Resolved,  That  the  type  of  wheelguard  so  shown  on  said  drawing  be  and 
the  same  hereby  is  approved,  and  operation  thereof  permitted  on  said  low- 
level  cars  for  a  period  of  one  year  only,  provided,  however,  said  wheelguard 
be  BO  adjusted  that  the  gate  and  the  apron  shall  be  carried  at  all  times  not 
more  than  three  and  one-half  (3%)  inches  above  the  rail,  and  that  the 
distance  between  the  gate  and  the  front  of  the  apron  shall  not  be  less  than 
thirty  (30)  inches,  and  that  the  gate  be  so  adjusted  that  it  will  trip  the 
apron  when  its  lower  edge  has  swung  a  distance  of  not  more  than  three  (3) 
inches. 

No  hearings  were  held  relative  to  the  present  application. 
The  further    facts  as  to  the  matter    appear    in    the    opinion 
adopted. 

Maltbie^  Commissioner. —  In  the  opinion  of  the  commission 
in  Case  No.  1560  (Be  Car  Bond  Issue  of  New  York  Bailways 
Co.,  3  P.  S.  C.  R.  [1st  Dist.  K  Y.]  397,  414),  authorizing  the 
issue  of  bonds  for  the  purchase  of  the  new  type  of  stepless  cars, 
attention  was  called  to  the  fact  that  the  plan  submitted  did  not 
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show  in  detail  what  provision  would  be  made  for  proper  fenders 
or  wheelguards.     The  opinion  continues: 

The  officials  of  the  company  have  assured  the  commission,  however,  that 
all  of  the  requirements  of  the  orders  of  the  commission  will  be  complied  with, 
and  that  a  better  wheelguard  will  be  used  than  that  required  by  such  orders. 
But  they  have  added  that  it  would  be  impossible  to  present  the  designs  in 
detail  without  delaying  action  by  the  commission.  Of  course,  the  company 
cannot  operate  cars  without  adequate  safety  devices,  and  it  should  be  stated 
that  the  authority  given  to  issue  bonds  does  not  carry  with  it  permission  to 
operate  the  cars  without  such  devices.  If  the  company  wishes  to  proceed 
without  submitting  plans  for  wheelguards  and  before  they  have  been  approved, 
it  must  do  BO  at  its  own  risk. 

Several  designs  have  been  submitted  to  the  engineers  of  the 
commission  for  approval,  and  one  has  finally  been  worked  out 
which  seems  to  be  satisfactory.  It  involves,  however,  a  number 
of  new  features,  the  efficiency  of  which  can  only  be  demonstrated 
by  experience.  The  construction  of  the  car  is  such  that  in  order 
to  carry  the  tripping  device  considerable  distance  in  front  of  the 
tray  or  apron,  a  projection  must  be  built  on  the  car  extending 
considerably  beyond  the  car  body  itself.  Operating  officials  have, 
at  various  times,  opposed  the  construction  of  any  projection, 
urging  that  it  was  an  additional  encumbrance  to  the  street,  that  it 
would  be  the  cause  of  accidents,  and  that  children  would  ride  on 
it  and  be  injured.  The  distance  between  the  trip  and  the  aprou 
is  to  be  thirty  inches,  which  is,  perhaps,  less  than  the  highest 
standards  of  safety  requira  As  offisets,  however,  the  company 
states  that  tibe  tripping  device  can  be  carried  at  a  height  of  three 
and  one-half  inches  above  the  rail,  which  is  less  than  in  other 
devices.  There  is  an  automatic  arrangement  whereby  the  wheel- 
guard  will  be  tripped  whenever  an  emergency  application  of  the 
air-brake  is  made.  This  ought  to  reduce  the  number  of  injuries 
where  small  children  have  fallen  partially  across  the  rails  and  an 
arm  or  a  limb  has  passed  under  the  gate  without  tripping  the 
device.  The  gate  is  also  connected  with  the  air-brake  so  that 
when  it  swings  sufficiently  to  trip  the  apron,  the  air-brake  will 
be  applied  automatically,  even  if  the  motorman  fails,  for  any 
reason,  to  apply  the  brake  before  the  car  strikes  the  person.  The 
guard  is  to  be  supported  entirely  from  the  truck,  which  may  in- 
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crease  the  cost  and  difficulty  of  maintenance,  but  should  reduce 
fluctuation  in  the  height  of  the  gate  above  the  rail  as  compared 
with  a  device  attached  to  the  car  body. 

In  view  of  the  new  features,  approval  is  given  only  for  a  period 
of  one  year  and  upon  the  condition  that  the  gate  and  apron  shall 
at  all  times  be  not  more  than  three  and  one-half  inches  above  the 
rail  and  the  distance  between  the  gate  and  the  apron  not  less  than 
thirty  inches. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
upon  the  Question  of  the  Eates  and  Charges  of  the  Brooklyn 
Borough  Gas  Company  in  the  Thirty-first  Ward  of  the  Bor- 
ough of  Brooklyn. 

Case  No.  1651. 

In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
upon  the  Question  of  Gas  Pressure  Regulations  to  be  Prescribed 
as  to  all  Gas  Companies  Furnishing  Gas  for  Consumption  in 
the  Thirty-first  Ward  of  the  Borough  of  Brooklyn. 

Case  No.  1577. 

(Public  Service  Commission^  First  District,  July  8,  1913.) 

Rates  aitd  charges  —  gas  corporations  —  maximum  rate  —  reduction  ordered 
to  ninety-five  cents  per  thousand  cutic  feet. 

Practice  and  procedure  before  commission  —  informal  proceeding  —  adjourn- 
ment of  formal  hearings  upon  offer  of  the  company  to  accept  rates  fixed 
by  the  commission. 

Rates  and  charges  —  determination  of  what  property  should  be  included  in 
computing  a  reasonable  return  —  land  not  purchased  for  immediate  use  — 
increases  in  value  thereof. 

Valuation  —  determination  of  the  fair  .value  of  the  property  used  in  the  serv- 
ice—  value  upon  which  the  company  is  entitled  to  a  fair  return. 

Valuation  —  determination  of  the  fair  value  of  the  property  —  aUowance  for 
depreciation  —  faUure  of  company  to  make  adequate  allowance  in  previous 
years. 

Service  —  gas  corporations  —  gas  pressure  —  maintenance  of  recording  pressure 
gauges  throughout  the  territory  supplied  —  one  gauge  per  square  mile. 
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Service  —  gas  corporations — gas  pressure  —  maintenance  of  recording  pressure 
gauges  —  location  of  gauges. 

Service — gas  corporations -— nuudmum  and  mi'mmuTn  pressure  at  the  con- 
sumer's end  of  tlie  company's  service  pipes. 

Service  —  gas  corporations — gas  pressure  —  limitation  of  daily  variation  — 
maTimuTn  variation  prescribed. 

Service  — gas  corporations  —  gas  pressure  —  prevention  and  limitation  of 
momentary  variations  —  standard  of  momentary  variations  prescribed. 

Service  —  gas  corporations  —  gas  pressure  —  prevention  and  limitation  of  pul- 
sating variations  —  standard  of  maximum  pulsating  pressure  variations 
prescribed. 

The  maximum  price  to  be  charged  for  gas  by  the  Brooklyn  Borough 
Gas  Company  in  the  Thirty-first  ward  of  the  borough  of  Brooklyn,  from 
October  1,  1913,  to  and  including  December  31,  1914,  should,  under  all 
the  circumstances  appearing  to  the  commission,  be  reduced  to  ninety-five 
cents  for  1,000  cubic  feet  of  gas. 

The  Brooklyn  Borough  Gas  Company  having  offered  at  its  first  hearing 
to  open  all  of  its  books  and  records  for  examination  by  the  commission's 
experts,  to  do  all  in  its  power  to  facilitate  a  thorough  and  immodiate 
investigation  of  the  whole  question  of  the  reasonableness  of  its  rates  and 
charges,  and  to  accept,  for  at  least  one  year  from  the  date  of  such  ruling, 
whatever  ruling  the  commission  might  make  in  such  proceeding,  the  com- 
mission followed  its  previous  practice  under  such  circumstances  by  ad- 
journing the  formal  proceedings  and  determining  the  matter  through 
informal  hearings  and  conferences  at  which  the  facts  were  fully  brought 
out. 

The  holding  of  the  commission  in  Matter  of  Baltz  v.  Brooklyn  Borough 
Gas  Co.,  decided  October  18,  1911,  that  the  land  owned  by  the  company 
should  be  included  in  property  account  at  its  fair  value  and  that  all 
rentals  and  increases  in  value  therefrom  should  be  placed  in  the  income 
account, —  affirmed  and  applied. 

Under  all  of  the  circumstances  stated,  the  commission  finds  that  the 
fair  value  of  the  property  upon  which  the  Brooklyn  Borough  Gas  Com- 
pany is  entitled  to  earn  a  fair  return  is  $1,320,000  for  1913  and  $1,400,000 
for  1914. 

In  determining  the  fair  value  of  the  property  of  the  Brooklyn  Borough 
Gas  Company  for  purposes  of  a  rate  proceeding,  it  was  suggested  that 
the  company  had  not,  in  past  years,  set  aside  a  sufficient  amount  to  cover 
accruing  depreciation,  and  that  allowance  should  now  be  made  not  only 
for  current  depreciation,  but  for  the  depreciation  of  past  years  for  which 
no  provision  had  hitherto  been  made.  Held, —  that  it  is  not  proper  in 
a  rate  case  to  consider  and  charge  against  the  year  in  question  both 
current  depreciation  and  that  which  accrued  in  a  prior  year,  but  the 
company  should  make  prompt  provision  from  some  other  source  for 
such  accrued  depreciation,  and,  if  necessary,  reduce  its  dividends  in  order 
to  restore  capital  which  has  been  impaired. 
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Each  gas  corporation  supplying  gas  for  light,  heat  or  power  in  the 
Thirty-first  ward  of  the  borough  of  Brooklyn  should  either  (a)  provide 
and  install  prior  to  November  1,  1913,  and  maintain  thereafter,  recording 
pressure  gauges  of  a  type  to  be  approved  by  the  commission,  so  located 
that  no  gas  consumer  shall  bo  more  than  3,800  feet  in  an  air  line  from 
the  nearest  gauge  upon  the  distribution  system  by  which  he  is  supplied, 
and  that  there  shall  be  at  least  one  ^^auge  in  each  square  mile  of  terri- 
tory supplied  by  such  corporation,  or,  (b)  provide  and  install  prior 
to  November  1,  1913,  and  maintain  thereafter,  a  pressure  recording  gauge 
of  an  approved  type  at  each  location  named  and  described  in  the  list 
of  gauge  locations,  which  list  shall  have  been  submitted  to  the  commis- 
sion and,  by  the  commission,  approved. 

Each  recording  pressure  gauge  installed  pursuant  to  the  requirements 
of  the  order  entered  by  the  commission  relative  to  gas  pressure  in  the 
Thirty-first  ward  of  the  borough  of  Brooklyn  should  be  located  as  near 
as  practicable  to  the  point  of  minimum  pressure  in  its  district,  and  a 
separate  service  should  in  each  case  be  run  from  the  gas  main  to  the 
gauge,  no  gas  consumption  being  taken  from  the  said  service. 

On  and  after  December  1,  1913,  each  gas  corporation  supplying  gas 
in  the  Thirty-first  ward  of  the  borough  of  Brooklyn  should  maintain  a 
minimum  pressure,  as  measured  at  the  consumer's  end  of  the  company's 
service  pipe  to  any  consumer,  which  shall  be  not  less  than  two  inches 
water  column  on  two  consecutive  days  and  a  maximum  pressure  which 
shall  not  exceed  six  inches  water  column  on  two  consecutive  days,  unless 
the  consumer  or  consumers  supplied  from  such  service  pipe  shall  have 
made  a  spoeific  request  in  writing  for  pressure  to  or  in  excess  of  six 
inches  water  column. 

On  and  after  December  1,  1913,  in  the  Thirty-first  ward  of  the  borough 
of  Brooklyn  the  maximum  daily  pressure  variation  of  gas  (independent 
of  momentary  and  pulsating  variations  of  pressure)  as  measured  at  the 
consumer's  end  of  the  company's  service  pipe  to  any  consumer,  should 
not  exceed  three  inches  water  column  on  two  consecutive  days;  on  and 
after  December  1.  1914,  such  maximum  daily  pressure  variation  should 
not  exceed  two  and  one- half  inches  water  column  on  two  consecutive 
days;  and  on  and  after  December  1,  1915,  such  maximum  daily  pressure 
variation  should  not  exceed  two  inches  water  column  on  two  consecutive 
days. 

On  and  after  September  1,  1913,  in  the  Thirty-first  ward  of  the  borough 
of  Brooklyn,  the  maximum  momentary  variation  in  the  pressure  of  gas 
at  the  consumer's  end  of  the  company's  service  pipe  to  any  consumer 
should  not  exceed  a  total  range  of  eight-tenths  of  an  inch  water  column 
on  two  consecutive  days. 

On  and  after  September  1,  1913,  in  the  Thirty -first  ward  of  the  borough 
of  Brooklyn,  the  maximum  pulsating  pressure  variation  of  gas  at  the 
consumer's  end  of  the  company's  service  pipe  to  any  consumer  should  not 
exceed  a  total  range  of  ei{?ht-tenths  of  an  inch  water  column  on  two  con- 
secutive  days,  and  on  and  after  May  1,  1914,  such  maximum  pulsating 
pressyro  variation  slionld  not  exceed  a  total  range  of  five-tenths  of  an 
inch  wat«'r  eoliniin  on   \\\n  conaemtive  days. 
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The  proceedings  in  Case  No.  1651,  related  to  the  rates  char^:i;od 
by  the  Brooklyn  Borough  Gas  Company  for  gas,  in  the  Thirty- 
first  ward  of  the  borough  of  Brooklyn.  This  ward  includes  what 
are  known  as  the  Coney  Island  and  Bath  Beach  districts  of 
Brooklyn. 

The  proceedings  in  Case  No.  1577  related  to  the  gas-pressure 
regulations  to  be  prescribed  for  that  ward. 

The  order  entered,  in  Case  No.  1651,  on  July  8,  1913,  fixing 
the  maximum  rates  to  be  charged  for  gas  in  the  Thirty-first  ward 
of  the  borough  of  Brooklyn,  was,  in  full,  as  follows: 

Hearings  having  been  held  in  this  proceeding  beginning  on  March  25,  1913, 
and  the  Brooklyn  Borough  Gkis  Company  having  agreed  to  abide  for  the 
period  of  at  least  one  year  by  such  maximum  rates  for  gas  in  the  Thirty- 
first  ward  of  the  borough  of  Brooklyn  in  the  city  of  New  York  as  the  com- 
mission might  fix  after  an  investigation,  and  such  investigation  having  been 
duly  had  before  Hon.  Milo  R.  Maltbie,  Commissioner,  and  all  parties  appearing 
having  been  heard,  now  it  is 

Ordered,  that  the  maximum  price  to  be  charged  for  gas  in  the  Thirty-first 
ward  of  the  borough  of  Brooklyn  in  the  city  of  Xew  York  by  the  Brooklyn 
Borough  Gas  Company  from  and  including  October  1,  1913,  to  and  including 
December  31,  1914,  shall  be  ninety-five  cents  ($  .95)  for  one  thousand  (1,000) 
cubic  feet  of  gas;  and  it  is  further 

Ordered,  that  said  Brooklyn  Borough  Gas  Company,  on  or  before  July  19, 
1913,  notify  the  commission  whether  the  terms  of  this  order  are  accepted  and 
will  be  obeyed. 

The  order  entered,  in  Case  No.  1577,  on  July  8,  1913,  pre- 
scribing gas  pressure  regulations  for  the  Thirty-first  ward  of 
the  borough  of  Brooklyn,  was,  in  full,  as  follows: 

A  hearing  having  been  duly  held  on  motion  of  the  commission  on  November 
15,  November  18,  November  29,  1912,  and  January  15,  1913,  before  Hon. 
Milo  R.  Maltbie,  Commissioner,  presiding,  A.  T.  Cole  appearing  for  Kings 
County  Lighting  Company,  G.  H.  VVoodhall  appearing  for  Brooklyn  Borough 
Gas  Company,  and  Arthur  DuBois,  assistant  counsel,  attending  for  the  com- 
mission, and  the  commission  being  of  opinion  that  the  acts  and  regulations 
of  the  gas  corporations  supplying  gas  in  the  Thirty-first  ward  of  the  borough 
of  Brooklyn  are  in  certain  respects  unreasonable  (an  order  having  previously 
been  made  in  this  case  on  January  24,  1913,  as  to  the  supply  of  gas  in  the 
borough  of  Brooklyn,  save  and  except  in  the  Thirty-first  ward) ; 

Now,  therefore,  it  is 

Ordered,  that  each  and  every  gas  corporation  supplying  gas  for  light,  heat 
or  power  in  the  Thirty-flirst  ward  of  the  borough  of  Brooklyn,  city  of  New 
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York,  be  and  it  hereby  is  directed  to  comply  with  the  requirements  and  regu- 
lations below  set  forth: 

(1)  Fach  gas  corporation  supplying  gas  for  light,  heat,  or  power  in  ward 
31  of  the  borough  of  Brooklyn  shall  either 

(a)  Provide  and  install,  prior  to  November  1,  1913,  and  maintain  there- 
after, recording  pressure  gauges  of  a  type  to  be  approved  by  the  commission, 
so  locrted  that  no  gas  consumer  shall  be  more  than  thirty-eight  hundred 
feet  (3800')  in  an  air  line  from  the  nearest  gauge  upon  the  distribution 
system  by  which  he  is  supplied,  and  that  there  shall  be  at  least  one  (1) 
gauge  in  each  square  mile  of  territory  supplied  by  each  corporation;  or 

(b)  Provide  and  install,  prior  to  November  1,  1913,  and  maintain  there- 
after, a  pressure  recording  gauge  of  an  approved  type,  at  each  location  named 
and  described  in  the  list  of  gauge  locations,  which  list  shall  have  been  sub- 
mitted to  the  commission,  and  by  the  commission  approved;  submission  must 
be  made  and  approval  secured  within  two  (2)  years  from  the  date  of  the 
previous  approval. 

(2)  Each  gauge  installed,  as  required  in  paragraphs  (1)  and  (2)  above, 
shall  be  located  as  near  as  practicable  to  the  point  of  minimum  pressure  in 
its  district,  and  a  separate  service  shall  in  each  case  be  run  from  the  gas 
main  to  the  gauge,  no  gas  consumption  being  taken  from  said  service.  Each 
chart  taken  from  these  gauges  shall  be  marked  with  the  company's  name, 
location  of  gauge  from  which  it  was  taken,  and  the  date  it  was  placed  and 
removed,  and  shall  be  filed  and  preserved  by  the  corporation  for  not  less 
than  three  (3)  years.  On  or  before  November  1,  1913,  each  corporation  shall 
notify  the  commission  of  the  location  of  each  gauge  and  also  of  all  changes 
in  location  and  new  locations  of  gauges,  within  five  (5)  days  from  the  date 
of  such  change  or  new  location. 

(3)  On  and  after  December  1,  1913,  each  gas  corporation  supplying  gas 
for  light,  heat,  or  power  in  ward  31  of  the  borough  of  Brooklyn  shall  main- 
tain a  minimum  pressure,  as  measured  at  the  consumer's  end  of  the  com- 
pany's service  pipe  to  any  consumer,  which  shall  not  be  less  than  two  inches 
(2")  water  column  on  two  (2)  consecutive  days.  Where  the  company  is,  or 
will  be,  unable  to  maintain  such  minimum  pressure  on  account  of  causes 
beyond  its  control,  it  shall  immediately  notify  the  commission  and  request 
an  extension  of  time  within  which  to  comply  with  this  provision,  and  said 
company  shall  comply  with  this  provision  within  the  time  thus  fixed. 

(4)  On  and  after  December  1,  1913,  in  the  Thirty-first  ward  of  the  bor- 
ough of  Brooklyn,  the  maximum  pressure  of  gas  as  measured  at  the  con- 
sumer's end  of  the  company's  service  pipe  to  any  consumer,  shall  not  exceed 
six  inches  (6")  water  column  on  two  (2)  consecutive  days,  unless  the  con- 
sumer, or  consumers,  supplied  from  such  service  p:pe  have  made  a  specific 
request  in  writing  for  pressure  of,  or  in  excess  of  six  inches  (6")  water  col- 
umn. This  provision  shall  not  be  construed  as  imposing  any  obligation  on 
the  company  to  furnish  gas  at  a  pressure  of  six  inches  (6")  water  column 
or  more. 

(5)  On  and  after  December  1,  1913,  in  the  Thirty-first  ward  of  the  borough 
of  Brooklyn,  the  maximum  daily  pressure  variation  (independent  of  momen- 


Matteb  oy  Brooklyn  Borough  Gas  Co.      127 


Public  Service  Commission,  First  District. 


tary  and  pulsating  variations  of  pressure)  as  measured  at  the  consumer's  end 
of  the  company's  service  pipe  to  any  consumer,  shall  not  exceed  three  inches 
(3")  water  column  on  two  (2)  consecutive  days.  On  and  after  December  1, 
1914,  such  maximum  daily  pressure  variation  shall  not  exceed  two  and  one- 
l.alf  inches  (2^")  water  column  on  two  (2)  consecutive  days.  On  and  after 
December  1,  1915,  such  maximum  daily  pressure  variation  shall  not  exceed 
two  inches  (2")  water  column  on  two  (2)  consecutive  days. 

(6)  On  and  after  September  1,  1913,  in  the  Thirty-first  ward  of  the  borough 
of  Brooklyn,  the  maximum  momentary  pressure  variation  (defined  as  a 
sudden  increase  or  decrease  of  pressure,  practically  instantaneous  and  not 
recurring  with  regular  periodicity  or  frequency,  nor  necessarily  with  the  same 
amplilude)  at  the  consumer's  end  of  the  company's  service  pipe  to  any  con- 
sumer, shall  not  exceed  a  total  range  of  eight-tenths  inches  (8/10")  water 
column  on  two  (2)  consecutive  days. 

(7)  On  and  after  November  1,  1913,  in  the  Thirty -first  ward  of  the  borough 
of  Brooklyn,  the  maximum  pulsating  pressure  variation  (defined  as  a  sudden 
increase  or  decrease  of  pressure  of  short  duration,  practically  instantaneous 
and  recurring  with  regular  periodicity  or  frequency,  and  usually  with  approxi- 
mately the  same  amplitude)  at  the  consumer's  end  of  the  company's  service 
pipe  to  any  consumer,  shall  not  exceed  a  total  range  of  eight-tenths  inches 
(8/10")  water  column  on  two  (2)  consecutive  days.  On  and  after  May  1, 
1914,  such  maximum  pulsating  pressure  variation  shall  not  exceed  a  total 
r  nge  of  five-tenths  inches  (5/10")  water  column  on  two  (2)  consecutive 
da}s. 

(8)  This  order  shall  take  efl'ect  immediately  except  as  herein  provided,  and 
shall  remain  in  force  until  modified  or  abrogated  by  further  order  of  the  com- 
mission. 

(9)  Fach  of  the  companies  below  named  shall  notify  the  public  service  com- 
mission for  the  first  district,  within  ten  days  after  service  of  this  order  upon 
them,  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  proceedings  in  Case  No.  1651  ap- 
pear in  the  opinion  adopted  in  that  case. 

Henry  H.  Whitman  and  Arthur  DuBois,  for  the  commission. 

Ashley  T.  Cole,  Jr.,  for  the  Kings  County  Lighting  Company 
(Case  No.  1577). 

Clayton  E.  Pratt  and  G.  H.  Woodhall,  for  the  Brooklyn  Bor- 
ough Gas  Company. 

J.  Philip  Munch  and  Jesse  C.  Larrimer,  for  the  Gravesend 
Board  of  Trada 
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Joseph  S.  Bjme,  for  the  Good  Government  Association. 

William  S.  Pickard,  John  S.  Bennett  and  J.  0.  Locke^  for  the 
Highlawn  Citizens'  Association. 

0.  N.  Severn,  for  the  Harmon  Club. 

David  E.  Oppenheimer  and  Albert  Seligman,  stockholders  of 
the  Brooklyn  Borough  Gas  Company. 

Henry  Ward  Beer,  for  the  Kingston  and  Parkville  Improve- 
ment League. 

Maltbie,  Commissioner. —  In  October,  1910,  complaint  wa? 
made  to  the  commission  that  the  rates  charged  for  gas  by  the 
Brooklyn  Borough  Gas  Company  in  the  Thirty-first  ward  of 
Brooklyn  were  "  excessive  and  unreasonable."  Before  the  date 
fixed  for  the  hearing  upon  this  complaint,  the  company  proposed 
to  leave  the  question  of  a  proper  rate  to  the  commission,  stating 
in  a  letter  dated  November  19,  1910: 

This  company  is  perfectly  willing  to  submit  this  matter  entirely  to  the 
commission  and  abide  by  its  decision.  When  the  commission  shall  have 
decided  what  the  maximum  rate  for  gas  shall  be,  we  will  put  it  into  effect 
promptly  and  use  every  ofTort  to  make  it  successful  to  the  company  as  well 
as  to  the  consumers.  If,  however,  experience  shall  show  that  such  rate  will 
not  allow  a  fair  return  to  the  company  in  our  opinion,  we  wish  to  reserve 
the  privilege  to  initiate  such  proceedings  as  may  be  necessary  to  secure 
a  modification  of  the  rate  after  a  trial  of  a  year  or  more.  We  will  hold 
ourselves  in  readiness  to  have  an  examination  made  whenever  it  is  convenient 
for  the  commission  to  order  it. 

Following  the  precedent  in  the  case  affecting  the  Queens 
Borough  Gas  and  Electric  Company,  where  the  company  made 
a  similar  offer,  the  commission  decided  to  adjourn  the  formal 
hearings,  and  informal  hearings  were  instituted.  After  a  care- 
ful investigation  of  the  entire  situation,  the  commission  made  the 
following  finding,  upon  August  18,  1911  (Matter  of  Baltz  v. 
Brooklyn  Borough  Gas  Company,  2  P.  S.  C.  E.  [1st  Dist.  N.  Y.] 
020,  ()41) : 
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It  is  the  opinion  of  the  commission  that  the  facia  do  not  at  present  icarrant 
the  issuance  of  an  order  reditcing  the  maximum  prtcc  of  gas  below  $1,00. 
The  company  is  operating  in  a  sparsely  settled  area.  The  business  in  Coney 
Island  is  uncertain  and  fluctuating.  But  conditions  are  improving  steadily, 
and,  if  the  results  for  1911  should  be  much  more  favorable  to  the  company 
than  anticipated,  it  is  probable  that  within  the  near  future  the  improved 
conditions  will  warrant  a  reduction  in  rates. 

The  complaint  was  thereupon  dismissed  without  prejudice  to  a 
reopening  of  the  matter  either  upon  complaint  or  upon  order  of 
the  commission. 

Pbesent  Pboceedino 

At  the  request  of  a  number  of  consumers,  the  commission 
adopted,  upon  March  14,  1913,  an  order  instituting  proceedings 
to  determine  whether  the  present  rates  are  unreasonable,  and 
whether  conditions  have  so  changed  since  1911  that  a  reduction 
in  rates  coidd  reasonably  be  required.  At  the  first  hearing,  Mr. 
Piatt,  treasurer  of  the  Brooklyn  Borough  Gas  Company,  stated 
that  the  company  was  willing  to  take  the  position  that  it  occupied 
in  1010-1911,  that  it  would  open  all  of  its  books  and  records  for 
examination  by  the  commission;  that  it  would  facilitate  a  thor- 
ough and  immediate  investigation  of  the  whole  question,  and 
that  it  would  accept  whatever  ruling  the  commission  might  make 
for  at  least  one  year  from  the  date  of  such  ruling.  Following 
previous  practice,  the  formal  proceeding  was  then  adjourned. 
The  whole  matter  has  been  thoroughly  examined  and  investigated 
by  the  engineers,  accountants  and  statisticians  of  the  commission, 
and  full  opportunity  has  been  given  to  the  company  and  to  the 
consumers  to  appear  and  state  their  position  at  informal  hearings. 

Financial  RfsiTMf 

In  the  opinion  rendered  upon  the  previous  application,  the  cor^ 
porate  and  financial  history  of  the  Brooklyn  Borough  Gas  Com- 
pany was  fully  set  forth.  It  is  unnecessary  to  repeat  it  here. 
Those  who  are  interested  may  refer  to  vol.  2,  page  620,  of  the 
Reports  of  [Decisions  of]  the  Public  Service  Commission,  to 
which  reference  has  already  been  made.  Only  the  essential 
features  will  be  restated. 

Dept.  Rep.  Vol.  IV  9 
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\7hon  the- present  company  was  organized  (1898),  it  issued 
capital  stock  ($500,000)  and  bonds  ($240,000)  as  consideration 
for  plant  and  property  which  appeared  in  the  trial  balance  of  its 
predecessor  a  few  months  before  at  about  $300,000.  This  com- 
pany had  succeeded  (1882)  to  the  property  of  an  earlier  company 
which  had  been  sold  to  the  then  vendor  for  $50,000  according  to 
the  deed  of  sale.  If  the  trial  balance  was  correct,  there  was  an 
overcapitalization  in  1898  of  about  $450,000;  but  as  the  books 
of  the  predecessor  companies  cannot  be  found,  it  is  impossible  to 
say  to  what  extent  the  entries  of  1897  and  1898  represented  actual 
property  at  cost  or  value.  The  opening  entry  in  the  books  of  the 
present  company  lumps  all  assets  under  the  heading,  "  Real  Es- 
tate, Plant  and  Machinery,"  and  was  merely  an  amount  to  bal- 
ance the  securities  issued. 

The  additions  to  the  property  during  the  life  of  the  present 
company  are  shown  by  a  comparison  of  the  balance  sheets  of 
April  1,  1898,  and  of  December  31,  1912: 

Assets  Apr.  1,  1898       Dec.  31,  1912           Increase 

r.eal  estate,  plant  and  ma-^  ,    ^                       . 

c^inery   (fixed  capital)..}.  $736,978  61  J            45  305  23 C    ^1'001'S72  46 

Ma'.erinls  and  supplies J  (                '             ) 

Current    assets     (including 

prepavmen's)     3, 021  39               SO, 573  09               33, 551  70 

Unamortized  debt  discount 55,290  01               55,290  01 

^^m^m^^^^^^^^m^r^^m^m^^^a^^Km^tm^m  m^l^^im^^^l^^^^^^^l^^^^^^^^'^^^^^  ^^i^*^^^^»^^M^H^a^i^waB^^M^^*^i^** 

Total $740,030  00       $1,890,414  17       $1,150,414  17 

LiahiHties 

Capital  stock $.'500. 000  00  $500. 000  00     

Fnndod   debt    240,  000  00  1, 000,  000  03  $760,  OnO  00 

Pure' ase  money  mortgn^e 15.050  00  15.030  CO 

Domind  notes   5,  000  00  6,000  00 

Other  unfunded  debt 97,444  34  97.444  34 

Depreciation  reserve    92. 070  91  92,  070  91 

Surplus 180,848  92  180,848  92 

^^t^m^mm^m^^^^^^mm^m^tm^K^f^m^m  ^^m^^^^m^m^^^^^^^^^^mi^^^^^^  m^^mmm^^^^^^^^^^^^^^i^^^^^'^^ 

Total  $740,000  00      $1,890,414  17      $1,150,414  17 


If  the  company  acquired  property  in  1898  which  had  an  actual 
original  cost  of  $300,000,  and  if  all  of  the  subsequent  charges  to 
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fixed  capital,  and  materials  and  supplies  have  been  for  additions 
and  betterments  only,  all  proi)erty  withdrawn  from  use  having 
been  properly  deducted  from  capital,  it  follows  inevitably  that 
the  total  original  investment  in  existing  property  is  not  over 
$1,360,000.  The  company  cannot  properly  claim  a  larger  figure, 
for  it  is  based  on  their  own  records  and  includes  everything 
charged  to  capital. 

But  if  the  item  of  $300,000  in  the  trial  balance  of  1897  was 
excessive,  or  if  any  withdrawals  have  not  been  properly  accounted 
for  since,  the  figure  of  $1,360,000  is  too  large.  This  seems  prob- 
able, for  additions  and  betterments  have  been  charged  at  their 
full  cost  to  construction,  and  nothing  has  been  written  off  for  de- 
preciation in  any  form  prior  to  January  1,  1909.  If  we  subtract 
the  depreciation  accrued  to  December  81,  1912,  and  the  old 
station  which  is  now  of  little  use,  and,  if  we  add  the  company's 
estimate  of  the  appreciation  of  land,  the  amount  would  be  con- 
siderably less  than  $1,100,000. 

Since  1898,  according  to  the  company's  books,  fixed  capital  and 
materials  and  supplies  have  increased  $1,061,572.  Of  this 
amount,  the  sum  of  $272,920  has  come  from  operating  receipts, 
and  the  remainder  from  increase  in  funded  and  unfunded  debt. 
As  the  amount  taken  from  earnings  is  less  than  the  accrued  de- 
preciation, it  is  apparent  that  the  original  overcapitalization  has 
not  been  wiped  out.  No  reserve  was  carried  for  depreciation  prior 
to  January  1,  1909,  when  the  new  system  of  accounts  established 
by  the  commission  went  into  effect. 

Appraisal  of  Physical  Property 
On  the  previous  application,  it  was  not  necessary  to  determine 
accurately  the  fair  amount  upon  which  the  company  was  entitled 
to  a  fair  return,  for  it  was  found  that  upon  a  "  minimum  value  " 
the  company  would  not  earn  a  return,  at  the  general  rate  of  one 
dollar  per  1,000  cubic  feet  (the  rate  against  which  complaint  was 
made),  in  excess  of  a  fair  rate ;  consequently,  no  reduction  could  be 
ordered,  and  it  was  unnecessarv  to  determine  to  what  extent  fair 
value  exceeded  minimum  value.     Since  December  31,  1910,  con- 
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ditions  have  changed,  and  this  case  cannot  properly  be  decided 
without  a  finding  as  to  the  fair  amount  upon  which  a  return  must 
be  computed.  To  this  end,  it  is  advisable,  particularly  in  viovr 
of  the  nature  of  the  evidence  as  to  the  actual  amount  of  the  unim- 
paired investment,  to  consider  an  appraisal  of  the  property. 

The  data  collected  by  the  transportation  department  of  the  com- 
mission under  the  direction  of  Mr.  Connette  and  used  in  connec- 
tion with  the  prior  application  have  been  recanvassed,  brought 
down  to  December  31,  1912,  and  made  complete  and  accurate,  so 
far  as  possible,  by  Mr.  Hine  and  Mr.  Wilder  of  the  engineering 
staff  of  the  commission.  With  one  exception,  to  which  reference 
will  be  made,  their  appraisals  have  been  accepted  throughout  by 
the  engineer  of  the  company.  The  property  will  be  considered  in 
three  divisions:  (1)  The  new  plant  and  equipment;  (2)  the  old 
works  —  plant  No.  1;  and  (3)  land. 

New  Plant  and  Equipment — The  data  regarding  the  first 
division  will  be  found  in  table  I.  In  the  main,  the  table  is  self- 
explanatory,  and  a  few  comments  will  suffice.  The  figures  in 
colunm  2  represent  the  cost  of  lal)or  and  materials.  The  unit 
prices  have  been  fixed  after  an  examination  of  the  records  of  the 
company  and  comparison  with  prices  of  well-known  manufacturers 
and  contracts  for  the  past  five  years.  They  cover  profits  of  sub- 
contractors and  allowances  for  engineering,  supervision,  etc., 
ordinarily  included  by  sub-contractors  in  their  charges.  The  in- 
ventory was  prepared  with  the  assistance  and  to  the  satisfaction  of 
the  company^s  engineer. 

Column  3  covers  general  engineering,  supervision,  administra- 
tion, contingencies,  incidentals,  and  a  general  contractor's  profit 
where  customary  and  necessary.  These  figures  added  to  net  cost 
give  the  estimated  cost  to  reproduce  the  existing  plant  in  a  new 
condition.  It  should  be  said,  however,  that  the  estimates  have  not 
been  made  upon  the  assumption  that  the  plant  would  be  built  at 
one  time  as  a  complete  system.  To  a  considerable  extent,  the 
estimates  allow  for  piecemeal  construction,  and  the  total  cost  would 
be  less  than  $1,1  T."). 000,  if  a  single  contract  were  let  for  the  con- 
struction of  the  euriro  property.     Consequently,  if  viewed  alone 


Mattes  of  Bbookltn  Bobough  Gas  Co.  1 33 


Public  Service  CommiBsion,  First  District. 


from  the  standpoint  of  cost  to  reproduce  the  property,  this  estimate 
is  doubtless  ample. 

The  only  item  which  has  not  been  accepted  by  the  company's 
engineer  is  the  estimate  for  reproduction  cost  of  trunk  lines  and 
mains,  and  the  other  estimates  based  thereon.  The  company  has 
asked  that  the  reproduction  cost  be  increased  by  nearly  $30,000, 
which  would  increase  present  value  about  $24,000.  I  have  gone 
over  the  matter  several  times  with  the  company's  representative? 
and  our  own  engineers.  The  latter  insist  that  the  estimates  in 
table  I  are  liberal,  and  the  arguments  of  the  company's  engineer 
do  not  convince  me  that  the  estimates  of  our  staff  are  erroneous. 

Column  11  gives  the  estimated  life  for  each  of  the  various  classes 
of  property.  In  nearly  every  instance,  each  class  is  made  up  of  a 
number  of  items,  each  being  given  separately  an  estimated  life. 
These  various  units  are  then  combined  into  groups  and  the  proper 
weighted  averages  obtained.  Here,  again,  the  engineers  seem  tt* 
have  been  liberal  with  the  company,  as  the  estimated  periods  of 
usefulness  are  certainly  long  enough,  and  perhaps  too  long,  when 
one  considers  that  property  is  often  withdrawn  from  use  before  it 
is  worn  out.  Inadequacy  and  obsolescence  are  often  more  im- 
portant factors  than  wear  in  causing  replacement.  For  example, 
a  small  main  is  often  laid  because  consumption  does  not  justify  tli(* 
construction  of  a  larger  one.  But,  before  the  pipe  has  worn  out, 
it  is  often  removed  and  replaced  by  a  large  main  because  of  in- 
crease in  population  and  the  larger  consumption  resulting  there- 
from. 

Column  10  gives  the  weighted  average  age  for  each  class,  accord- 
ing to  the  records  of  the  company. 

Colunm  5  contains  the  estimated  scrap  value  of  the  property 
when  removed  from  service.  Deducting  these  amounts  from 
reproduction  cost,  one  obtains  whart  is  called  "  service  value," 
this  being  the  amount  which  the  company  utilizes  during  the  life  of 
the  property  for  the  benefit  of  its  consumers. 

Combining  the  data  given  in  columns  6,  10  and  11,  it  is  a  simple 
matter  to  determine  accrued  depreciation,  for  it  is  obtained  bv  con 
^Mitinrr  tJir  mtio  of  sorvioo  value  which  age  in  years,  or  expired  life. 


134  State  Department  Reports, 


Public  Service  Commission,  First  District. 


bears  to  the  total  life  of  each  class  of  property.  For  example,  if 
a  holder  costing  $100,000  has  been  in  use  ten  years  and  its  esti- 
mated life  is  fifty  years,  the  accrued  depreciation  is  $20,000,  or 
one-fifth  of  its  cost. 

Deducting  accrued  depreciation  from  reproduction  cost,  the  en- 
gineers obtain  "  present  value,"  and  the  figures  for  the  various 
classes  of  property  are  shown  in  column  8. 

The  amounts  given  in  column  7,  accrued  depreciation,  are 
obtained  by  dividing  service  value  by  the  life  of  each  class  of 
property,  or  accrued  depreciation  by  present  age.  This  subject 
will  be  further  discussed,  but  it  may  be  pointed  out  here  that, 
if  the  periods  in  column  11  are  too  long,  present  value  as  com- 
puted by  the  engineers  is  too  high,  for  the  shorter  the  estimated 
life  of  a  unit,  the  less  -will  be  its  present  value,  the  ratio  of 
remaining  life  to  total  life  being  less.  As  the  data  used  to 
determine  present  value  will  also  be  considered  in  fixing  annual 
depreciation,  it  is  apparent  that,  if  the  enginners  have  over- 
estimated the  probable  life  of  any  property,  and  thus  fixed  its 
present  value  too  high,  they  have  underestimated  annual 
depreciation. 

According  to  the  totals  of  table  I,  the  engineers  of  the  com- 
mission esimate  that  the  reproduction  cost  of  the  new  plant  and 
equipment  (exclusive  of  the  old  works  and  land)  would  be  $1,175,- 
000  in  round  figures,  the  accrued  depreciation  $203,000,  and  the 
present  value  —  cost  less  accrued  depreciation  —  $972,000. 

Street  Paving. —  Since  the  former  appraisal  was  made  in  1911, 
records  have  been  kept  of  the  exact  cost  of  paving  removed  and  re- 
stored; but,  for  the  period  prior  to  1911,  the  records  of  the  com- 
pany do  not  show  the  character  of  the  paving  which  existed  at  the 
time  the  mains  and  services  were  laid  or  the  cost  which  the  com- 
pany necessarily  incurred  in  the  way  of  replacing  such  pavement. 
It  is  known,  however,  that  the  present  paving  in  the  Thirty-first 
ward  has  been  very  largely  laid  within  the  last  few  years,  and  that 
when  most  of  the  distribution  system  was  constructed,  the  streets 
were  not  paved  at  all,  poorly  paved  or  were  paved  with  an  inexpen- 
sive pftveniont.     We  assume  that  the  company  is  not  entitled  to 
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collect  from  gas  consumers  a  rate  which  will  yield  a  fair  return 
upon  paving  which  the  city  has  placed  over  its  mains  and  services 
and  for  which  the  company  has  not  expended  directly  or  indirectly 
a  single  dollar.  In  other  words,  the  company  is  not  entitled  to  a 
larger  return  simply  because  the  city  authorities  have  improved  the 
street  paving,  llie  cost  of  such  paving  has  been  paid  once  by  tax- 
payers or  property  owners,  and  it  is  not  to  be  presumed  that  the 
gas  consumers  are  to  pay  the  company  a  return  upon  what  the 
company  does  not  own,  what  it  has  never  paid  for,  and  what  has 
been  paid  for  by  other  persons.    *    ♦    ♦ 

Old  Works. — The  Brooklyn  Borough  Gas  Company  owns  two 
generating  stations.  One  is  old  and  little  used,  and  the  company 
intends  to  dismantle  it,  sell  the  land  and  use  the  new  plant  as  the 
sole  generating  station.  This  new  plant  is  modern,  furnishes  gas 
for  the  whole  area  of  supply,  contains  room  for  additional  plant  as 
consumption  increases,  and  was  constructed  to  take  the  place  of  the 
old  plant.  Tho  old  plant  should  have  been  withdrawn  from 
capital  account  at  the  time  of  such  substitution,  and  its  cost  less 
recepits  from  the  sale  of  land  and  structures  charged  against  the 
depreciation  fund.  But  this  was  not  done,  and  we  must  consider 
what  allowance  should  now  be  made  for  this  old  plant. 

No  use  whatever  is  being  made  of  the  engines,  furnaces,  boilers, 
water-gas  sets,  purification  apparatus,  miscellaneous  power-plant 
equipment  and  accessory  equipment.  The  company's  engineer 
estimates  that  seventy  per  cent  of  the  works  and  station  structures 
are  being  used  advantageously.  Mr.  Hine  says  fifty  per  cent,  as 
they  are  not  used  for  the  purposes  for  which  they  were  constructed. 
The  engineers  agree  as  to  the  extent  of  the  partial  use  to  which  the 
other  property  is  being  put. 

Taking  these  facts  into  consideration,  and  particularly  the  ex- 
pressed intention  of  tho  company  to  scrap  this  property  at  the 
earliest  possible  moment,  $20,000  is  considered  a  fair  allowance 
for  the  value  of  property  (exclusive  of  land)  upon  December  31, 
1912,  which  would  serve  the  company  as  well  as  the  old  plant  and 
possibly  better. 

Land, — The  company  owns  two  parcels  of  land  —  one  upon 
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which  the  old  station  is  located  at  AVest  Fifth  street,  the  otbci- 
upon  which  the  new  plant  has  been  built  at  West  Twelfth  street. 
The  former  is  to  be  abandoned,  and  the  land  is  to  be  sold.  The 
new  site  is  apparently  adequate  for  the  future  needs  of  the  com- 
pany. A  considerable  portion  is  unused  as  yet  for  gas  purposes, 
and  a  part  is  occupied  by  cottages  from  which  the  company 
derives  rental. 

The  original  cost  of  both  parcels  was  approximately  $60,000,  the 
new  site  acquired  in  1906  having  cost  about  $49,000.  The  value 
of  both  parcels  upon  December  31,  1910,  was  estimated  to  be 
$98,500,  and  this  figure  was  accepted  by  the  company's  repre- 
sentatives. The  company  now  asks  that  it  be  allowed  a  ten  per 
cent  increase  for  the  two  years  from  1910  to  1912. 

In  the  opinion  of  the  commission  in  the  former  proceeding,  it 
was  said  (2  P.  S.  C.  R.  [1st  Dist.  N.  Y.]  635-7) : 

Several  questions  arise  in  connection  with  this  land  and  the  amount  to  be 
assigned  to  land  in  the  "  fair  value "  of  the  property.  If  only  a  portion  is 
necessary  for  the  operation  of  a  gas  plant  in  the  thirty-first  ward,  should 
the  consumers  be  required  to  pay  a  rate  which  will  yield  a  fair  return  upon 
the  land  not  needed  to  serve  them?  If  the  principle  is  adopted  that  con- 
sumers must  carry  land  not  actually  and  necesHarily  devoted  to  the  purposes 
of  the  undertaking,  will  it  not  encourage  a  corporation  to  purchase  consider- 
able tracts  of  land,  to  foist  interest,  taxes  and  other  carrying  charges  upon 
the  consumers  and  to  reap  for  itself  the  gain  which  comes  from  the  increase 
in  value?  Upon  the  other  hand,  if  a  company  is  to  be  strictly  limited  to  such 
land  as  it  may  be  fully  using  to  the  greatest  advantage  at  the  moment  a 
rate  case  is  brought,  may  not  such  a  policy  seriously  handicap  the  future 
development  of  the  undertaking? 

Two  methods  of  dealing  with  these  problems  may  be  suggested.  One  involves 
the  appraisal  of  such  land  as  is  actually  and  necessarily  used  at  the  present 
time,  leaving  the  company  free  to  carry  additional  land  or  to  make  no  such 
provision.  If  this  were  done,  it  would  follow  that  if  the  company  did  purchase 
land  that  was  not  needed  at  the  moment,  any  profit  or  loss  which  would 
come  from  such  procedure  would  be  a  factor  not  to  be  considered  in  a  rate 
case.  The  company  would  be  entitled,  however,  to  earn  a  fair  return  from 
some  source  upon  the  fair  value  of  the  land  actually  and  necessarily  used. 

The  other  method  requires  the  appraisal  of  all  land  whether  used  for  gas 
purposes,  held  in  reserve  or  purchased  for  other  reasons.  If  this  plan  were 
followed,  the  income  from  all  land,  wliether  from  the  sale  of  gas,  from  rentals 
or  from  the  increase  in  value  from  year  to  year,  would  be  a  part  of  the 
income  of  the  company  and  considered  in  determining  the  rate  to  be  charged 
for  gas. 
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Prudent  management  may  require  tbat  land  shall  be  purchased  in  advance 
of  actual  needs,  for  it  may  clearly  be  impossible  to  secure  adjacent  property 
just  as  it  IB  needed  at  reasonable  terms.  Upon  the  other  hand,  it  would  not 
be  wise  for  the  commission  to  adopt  the  policy  that  a  compan}''  may  speculate 
in  land  ad  infinitum  and  call  upon  the  gas  consumers  to  pay  its  losses.  Even 
if  they  were  to  share  in  the  profits,  it  would  be  unwise,  for  the  purpose  of 
a  gas  corporation  is  not  speculation  in  laud,  but  to  supply  gas  to  consumers. 
The  distribution  of  gas  is  a  quasi-public  function,  and  for  this  reason  gas 
rorporations  have  been  given  unusual  powers.  Speculation  in  land  is  not 
such  a  function.  But  if  a  company  does  acquire  more  than  is  immediately 
necessary,  and  if  such  acquisition  is  reasonable  and  wise,  the  consumers  who, 
under  such  circumstances,  must  carry  the  burden,  should  also  share  whatever 
gains  may  accrue  from  such  ownership.  It  is  the  opinion  of  the  commission 
that  a  company  should  be  allowed  reasonable  latitude,  that  it  should  not 
be  penalized  for  purchasing  land  somewhat  in  advance  of  its  needs  and  that 
the  resulting  revenue  or  profit,  being  a  necessary  adjunct  of  the  distribution 
of  gah,  just  as  the  property  itself  is  a  part  of  the  gas  property,  shall  be  con- 
sidered part  of  the  income  of  the  company.  Other  phases  of  this  subject 
were  discussed  in  the  opinion  in  the  Queens  Borough  case  above  referred  to 
and  need  not  be  repeated  here. 

Applying  these  principles  to  the  case  in  hand,  the  entire  amount  of  land 
owned  by  this  company  should  not  be  included  among  the  property  upon 
which  the  company  is  entitled  to  a  fair  return  from  the  sale  of  gas.  The 
company  owns  more  land  than  it  needs  and  it  intends  to  sell  one  parcel. 
Possibly  the  other  is  larger  than  anticipated  needs  justify.  However,  if  all 
land  be  included  in  "fair  value"  and  all  rentals  and  increase  in  value 
therefrom  be  placed  in  the  income  account,  the  nsult  in  this  case  will  not 
be  materially  different  from  that  obtained  from  the  application  of  the  above 
principles.  In  view  of  this  fact  and  the  fact  that  the  latter  method  does  not 
present  so  many  complications,  it  has  been  followed  in  this  case,  but  it  may 
not  be  considered  as  fixing  a  precedent  to  be  followed  in  other  cases. 

Adopting  the  same  course  in  this  proceeding,  the  present  value 
of  both  parcels  of  land  will  be  considered  as  $107,500  on  December 
31,  1912,    It  follows  that  the  annual  increase  for  the  last  two  years 

was  $4,500. 

Preliminary  and  Development 

In  the  estimates  of  reproduction  cost,  present  value,  etc.,  the 
engineers  have  included  amounts  to  represent  engineering,  ad- 
ministration, supervision,  contingencies,  incidentals,  incomplete 
inventories,  etc.  But  there  are  certain  expenses  connected  with 
every  undertaking  which  are  not  represented  by  physical  property, 
but  which  must  be  incurred  in  order  that  the  plant  may  become 
:ui  operating  unit  —  a  goinir  concern.     These  relate  to  the  initial 


128  State  Department  Reports. 

Public  bieivii'ft  Commission,  First  District. 

promotion  of  the  scheme,  the  organization  of  the  company,  and 
the  securing  of  franchises  and  permits.  Interest  and  taxes  during 
the  period  of  construction  must  be  paid,  and  as  there  are  no 
earnings  they  are  ordinarily  included  as  a  part  of  the  cost  of  the 
undertaking.  There  are  also  other  expenses  connected  with  the 
experimental  or  trial  operation  of  machinery  and  the  adjustment 
of  the  various  parts.  Ordinarily,  one  would  expect  that  the  com- 
pany itself  would  have  data  upon  which  to  base  an  estimate  of  a 
reasonable  allowance  for  these  items;  but  the  company  has  pro- 
duced no  records  to  show  what  was  actually  spent,  and  it  is  not  to 
be  expected  that,  in  the  absence  of  records  of  actual  cost,  the  com- 
mission will  adopt  a  figure  that  seems  large  or  unreasonable. 

Following  the  principles  adopted  in  other  cases,  it  is  our  opinion 
that  the  sum  of  $180,000  is  sufficient  to  cover  all  preliminary  and 
development  expenses,  including  interest  and  taxes  during  con- 
struction. 

Working  Capital 

According  to  the  report  of  the  Brooklyn  Borough  Gas  Company 
for  1912,  it  spent  during  the  year  for  operating  expenses  and  taxes 
$138,503.54,  excluding  charges  for  depreciation  and  for  bad  debts. 
The  average  per  month  was  less  than  $12,000.  However,  in  the 
two  largest  months,  July  and  August,  these  expenditures  averaged 
approximately  $16,000. 

According  to  the  balance  sheet  of  December  31,  1912,  the  com- 
pa  y  had  materials  and  supplies  on  hand  which  cost  $45,30'5.23. 
Of  this  amount,  gas-making  materials  amounted  to  about  $22,000, 
gas  merchandise  to  about  $13,000,  and  the  remainder  consisted  of 
materials  and  supplies  for  repairs  and  extensions  of  mains  and 
services.  Possibly  a  balance  sheet  for  July  or  August  would 
show  a  larger  amount. 

City  bills  are  not  a  serious  item  in  the  case  of  this  company. 
'he  total  sales  to  the  city  amounted  to  only  $9,552.46  for  1912. 
The  average  amount  in  arrears  is  stated  to  be  about  $2,500. 

An  allowance  for  working  capital  to  the  amount  of  $60,000  is 
considered  adequate. 
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Upon  the  basis  of  the  engineers'  appraisal  of  the  physical  prop- 
erty, with  the  adjustments  and  additions  that  have  already  been 
discussed,  the  revised  estimates  become: 

Reproductions  cost $1, 144,043 

Depreciation 189, 169 

$954, 884 
Land  —  present  value  107, 500 

Preeent  value  of  physical  property $1,  002.  .?84 

Preliminary  and  development IFO  oro 

Working  capital  60, 000 

Total $1,302,384 


It  should  be  noted  (1)  that  this  amount  is  only  $60,000  less 
than  the  maximum  which  the  company  could  possibly  claim  as  the 
total  original  investment,  and  (2)  that  it  exceeds  by  over  $200,- 
000  the  result  obtained  by  deducting  the  accrued  depreciation 
from  this  maximum  plus  the  appreciation  of  land  (see  supra). 
The  fair  value  of  the  property  of  the  company  as  of  December  31, 
1912,  certainly  does  not  exceed  $1,300,000. 

During  1913  and  1914,  the  company  is  entitled  to  a  fair  return 
not  only  upon  the  fair  value  of  the  property  at  the  beginning  of 
the  year,  but  upon  the  fair  value  of  what  it  will  have  in  operation 
during  the  year.  The  population  of  the  Thirty-first  ward  is 
growing,  and  additions  to  the  system  must  be  made  from  time 
to  time.  The  company  states  that  during  1913  it  ought  to  make 
expenditures  for  the  following  purposes: 

Store  room  and  works  shop $8, 000 

Kerr  turbine   2, 200 

Salt-water  condenser   10 ,  000 

Feeders 16  075 

Trunk  lines  and  mains 1"-  ^00 

Services 12  000 

Meters 10. 000 

Total ■'^ '  •"»•  *2"^> 
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During  1914  it  expects  to  add  a  storage  holder  costing  $125,- 
000.     These  estimates  seem  reasonable  and  will  be  allowed. 

Adding  these  expenditures  and  others  for  services,  meters  and 
mains  during  1914,  computing  the  depreciation  and  appreciation 
for  the  two  years  in  question,  and  averaging  the  fair  value  at  the 
beginning  and  end  of  each  year,  the  commission  finds  that  the 
fair  value  of  the  property  upon  which  the  company  is  entitled  to 
a  fair  return  is  $1,320,000  for  1913  and  $1,400,000  for  1914. 

Financial  Results  op  Opeeation 

In  order  to  determine  whether  the  company  is  making  sufficient 
profits  to  justify  a  reduction  in  rates,  it  is  necessary  first  to  ex- 
amine the  returns  for  recent  years.  The  following  table  contains 
the  most  important  data:  (The  opinion  then 'gives  a  tabulation 
showing  among  other  things  that  in  1910,  1911  and  1912,  the 
operating  revenues  and  expenses  were  as  follows)  : 

1910. 

Revenues   $224,  931  57 

Expenses   1  OS, 628  05 


19U. 

1012. 

.$242,561  08 

$271,966  33 

113,040  28 

123,571  89 

Estimated  Results  for  1913  and  1914 

The  years  1913  and  1914  ought  to  show  continued  improve- 
ment, and  the  first  essential  factor  in  estimates  for  these  two  years 
is  the  probable  consumption.  In  1910,  the  amount  of  gas  sold 
exceeded  sales  in  1909  by  over  twenty  per  cent;  1911  exceeded 

1910  by  thirteen  and  five  tenths  per  cent;  and  1912  exceeded 

1911  by  twelve  and  five  tenths  per  cent.     The  annual  increase 
for  the  next  two  years  will  probably  exceed  twelve  per  cent. 

According  to  the  officials  of  the  company,  the  amount  of  gas 
unaccounted  for  during  the  current  year  will  probably  be  reduced. 
The  percentage  for  the  year  1912  was  fourteen  and  twenty-six 
one  hundredths  per  cent,  which  is  abnormal,  being  in  excess  of 
the  rate  for  any  recent  year.  In  part  it  was  due  to  a  change  in 
the  company's  practice  of  reading  meters  and  in  part  to  the  local 
conditions  under  which  the  company  operates.     A  considerable 
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portion  of  its  area  is  sparsely  settled,  and  on  Coney  Island, 
particularly,  the  consumption  during  the  greater  part  of  the  year 
is  comparatively  small.  Mains  have  been  built  through  districts 
where  there  is  little  consumption  in  order  to  reach  territory  where 
there  is  considerably  demand.  All  mains  must  be  kept  supplied 
with  gas  throughout  the  year,  and  the  condensation  is  necessarily 
high  and  the  leakage  abnormal  when  compared  with  the  amount 
sold.  It  is  not  reasonable  to  expect  that  a  company  operating 
under  such  conditions  would  show  a  percentage  of  loss  as  low  as  a 
company  which  operates  in  a  populous  area  having  a  steady  de- 
mand. We  will  allow  about  twelve  per  cent  for  loss  during  1913 
and  eleven  per  cent  during  1914.  The  amount  used  by  the 
company  itself  will  be  taken  at  2,300,000  cubic  feet  for  each  year. 

Operating  expenses  per  1,000  have  decreased  year  by  year  in 
recent  years.  The  manufacturing  cost  per  1,000  made  was 
thirty-one  and  twenty-nine  one  hundredths  cents  in  1909 ;  twenty- 
six  and  thirty-four  one  hundredths  cents  in  1910;  twenty-one  and 
forty-one  one  hundredths  cents  in  1911;  and  twenty-one  and 
twentv-six  one  hundredths  cents  in  1912.  Were  it  not  for  one 
factor  —  cost  of  gas  oil  —  production  cost  would  probably  con- 
tinue to  decrease.  It  will  certainly  not  increase  much  in  1913, 
for  the  company  will  receive  under  its  present  contract  at  tho 
present  rate  a  sufficient  amount  of  oil  to  carry  it  through  1913 
and  part  of  1914.  If  it  were  not  for  the  uncertainty  as  to  tho 
rate  which  the  company  may  be  obliged  to  pay  for  oil  during 
part  of  1914,  the  cost  of  manufacture  could  be  very  closely  esti- 
mated; it  would  probably  not  exceed  twenty-two  cents  per  1,000 
made. 

During  the  last  four  years,  1909  to  1912  inclusive,  the  distri^ 
bution,  commercial  and  general  expenses,  omitting  depreciation, 
taxes  and  uncollectible  bills,  have  averaged  less  than  twenty-one 
cents  per  1,000  cubic  feet  sold.  These  expenses  ought  to  decrease 
with  increased  consumption,  and  twenty-one  cents  per  1,000  sold 
for  the  coming  two  years  will  allow  for  contingencies. 

The  total  taxes  paid  by  the  company  have  steadily  increajsed, 
although  the  amount  per  1,000  cubic  feet  sold  has  decreased. 


142  State  Department  Repokts, 

Public  Service  Commisssion,  First  District. 

*-  .  _         .     T 

The  company  has  estimated  the  probable  amount  for  1913  at  from 
$15,500  to  $16,000.  We  will  allow  $16,000  for  1913  and 
$17,000  for  1914. 

An  estimate  of  $1,000  to  6over  uncollectible  bills  has  been  asked 
for  and  will  be  allowed. 

Depreciation  deserves  special  consideration,  for  prior  to  Jan- 
uary 1,  1909,  this  company  did  not  make  any  allowance  for  this 
item  beyond  the  amount  actually  spent  for  renewals  from  year  to 
year.  In  accordance  with  the  order  of  the  commission  requiring 
every  gas  company  to  maintain  a  depreciation  fund,  the  Brooklyn 
Borough  Gas  Company  began,  in  1909,  to  provide  for  the  amorti- 
zation of  capital,  and  in  the  last  four  years  it  has  set  aside  over 
and  above  all  expenses  for  repairs  the  following  amounts: 

Charged  to  Charged  to 

operation  surplus                 Total 

ICOD $4,320  41     $4,320  41 

1910 7,032  73  $19,331  48  26,364  21 

1911 7,065  38  22,004  46  29.069  83 

1912 9,440  79  24,592  84  34,033  63 


Total $27,  859  31         $G5,  928  77         $93,788  03 

Retirements  and  replacements 1,717  17 


Balance,  December  31,  1912 $92,070  91 


Jt  has  been  suggested  that,  if  the  company  has  not  set  aside  in 
past  years  a  sufficient  amount  to  cover  accruing  depreciation  (the 
facts  seem  to  indicate  that  this  has  not  been  done),  allowance 
should  now  be  made  not  only  for  current  depreciation,  but  for  the 
depreciation  of  past  years  for  which  no  provision  has  been  made. 
If  a  company  has  not  made  adequate  provision  for  depreciation, 
it  should  do  so  at  the  earliest  poss'-ble  moment,  and  should  offset 
its  failure  to  do  so  in  the  past  by  larger  appropriations  in  the 
future.  It  is  not  proper  in  a  rate  case,  however,  to  consider 
as  a  charge  against  the  year  in  question  current  depreciation  and 
that  which  accrued  in  a  prior  year.  The  consumer  is  not  at  fault 
because  the  company  has  failed  properly  to  manage  its  financial 
operations.     The  company   should   make  provision   from   some 
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other  source  for  such  depreciation,  and,  if  necessary,  reduce  its 
dividends  in  order  to  restore  the  capital  which  has  been  impaired. 

The  commission's  engineers  have  computed  the  annual  depre- 
ciation upon  all  depreciable  property,  except  the  old  plant  which 
is  practically  out  of  use,  at  $32,368.  The  renewal  of  two  items 
—  services  and  meter  installation — must  be  provided  for  through 
the  repair  account,  according  to  the  uniform  system  of  accounts ; 
consequently,  no  additional  provision  need  be  made  for  them 
through  the  depreciation  fund.  In  determining  the  amount  to  be 
set  aside  for  depreciation  in  any  case,  the  repair  account  should 
be  analyzed,  for  one  company  may  charge  certain  expenses  as  a 
'*  repair  "  which  another  would  consider  a  "  renewal "  and  charge- 
able to  the  depreciation  fund.  The  two  accounts  are  comple- 
mentary, and  in  one  or  the  other  provision  must  be  made  for  the 
maintenance  of  the  property  and  the  ultimate  renewal  of  every 
part 

The  Brooklyn  Borough  Gas  Company  has  not  gone  to  either 
extreme  in  the  treatment  of  its  repair  account,  and  it  is  considered 
that  $30,000  for  1913  and  $33,000  for  1914  will  be  sufficient  to 
cover  depreciation  and  other  reserves,  exclusive  of  accruals  in 
prior  years  for  which  no  provision  was  then  made.  It  should 
be  noted  that  the  allowance  for  1913  is  over  three  times  the 
amount  actually  charged  by  the  company  to  operating  expenses 
in  1912  for  depreciation  accruing  in  that  year. 

Turning  to  the  receipts,  other  than  those  directly  affected  by 
the  decision  in  this  proceeding,  we  find  few  of  any  importance. 
The  estimates  given  in  table  III  are  conservative. 

For  convenience,  a  resume  of  all  the  estimates  for  the  two 
years  in  question  is  given  in  the  following  table: 

SUMMARY  FOR  1913  AND  1914 

1913  1914 

Gu  made  — M.  cu.  ft 350,000  887,400 

Oas  sold  —Municipal 14.  000  15,  OOH 

Gas  sold  —  Commercial 202.000  327,  hOU 

Total  sales   300  noO  342. .'SOf 

Gas  used  by  company 2,  300  2,  3Qf 
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Operating  Expenses: 

Production  cost  @  22c  of  make 

Other  operating  expenses  (at>  21c  of  sales 

Depreciation  and  other  reserves , 

Taxes 

Uncollectible  bills 

Total 


Credits  : 

Municipal  lighting  receipts 

Miscellaneous  receipts 

Appreciation  of  land • , 

Total , 

Excess  of  operating  expenses  over  credits. 


•  • 


1913 

$77,000 

64,  2G0 

30, 000 

16, 000 

1,000 

1914 
$85,228 
71,925 
33,000 
17,000 
1,000 

$188, 260 

$208,153 

$10, 500 
5,500 
4,000 

$11,250 
5,500 
4,000 

$20,000 

$20,  750 

$168, 260 

$187,403 

Only  two  factors  remain  to  be  considered  —  a  fair  rate  of  re- 
turn upon  the  fair  value  of  the  property,  and  the  possible  eflFect 
upon  gas  rates  of  an  increase  in  the  price  of  gas  oil  after  the  ex- 
piration of  the  present  contract. 

As  to  the  former,  a  return  of  seven  and  one-half  per  cent  upon 
the  fair  value  of  the  property  would  require  a  rate  of  nearlv 
ninety-two  cents  in  1913  and  nearly  eighty-nine  cents  in  1914. 
If  a  return  of  eight  per  cent  were  to  be  allowed,  the  rates  for  the 
two  years  would  be  respectively  about  ninety-four  cents  and 
ninety-one  cents. 

Owing  to  the  uncertainty  as  to  the  oil  market  in  1914,  it  is  our 
opinion  that  an  additional  allowance  should  be  made  for  this  con- 
tingency, and  that  it  would  not  be  fair  or  reasonable  now  to  re- 
duce too  sharply  the  rate  for  gas  in  that  year.  Taking  all  of  the 
circumstances  into  consideration,  and  having  in  mind  the  previous 
findings  made  in  this  opinion,  the  commission  considers  that  the 
reasonable  rate  for  the  remainder  of  1913  and  lOlJf  would  he 
ninety-five  cents  per  1,000.  This  rate  will  allow  for  all  contin- 
gencies, even  an  increase  in  the  capital  expenditures  of  the  com- 
pany for  additional  plant  and  equipment  during  1914. 

In  view  of  the  unusual  rush  of  business  during  the  summer 
months,  the  difficulties  which  would  arise  from  an  attempt  to  put 
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a  new  rate  into  effect  in  the  midst  of  such  a  short  and  busy  sea- 
son,  the  commission  has  concluded  the  rate  should  take  effect 
upon  October  first. 

If  conditions  should  continue  to  improve,  if  the  actual  results 
of  operation  during  1913  and  1914  should  be  more  favorable  to 
the  company  than  we  have  anticipated,  and  if  the  price  of  gas  oil 
should  not  increase  over  that  now  being  paid,  the  company  could 
undoubtedly  reduce  the  price  of  gas  in  1915.  However,  the  order 
of  the  commission  will  not  extend  beyond  1914.  Rates  in  1915 
can  be  determined  towards  the  close  of  1914  upon  the  conditions 
that  then  prevaiL 


In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commis- 
sion Concerning  the  Regulations,  Practices,  Equipment  and 
Service  of  the  New  York  and  Queens  County  Railway 
Company,  in  Respect  to  the  Overhauling  of  the  Summer  Cars 
and  Equipment  of  That  Company. 

Case  No.  1697. 

(Public  Service  Commission,  First  District,  July  1,  1913.) 

Cars  —  street  surface  railroads  —  overhauling  and  repairs  —  open  cars. 

Under  the  circumstances  stated,  the  New  York  and  Queens  County  Rail- 
way Company  should  be  prohibited  from  using  its  single-truck  open  cars 
Nos.  130  to  229,  inclusive,  and  Kos.  240  to  257,  inclusive,  until  such  time 
as  the  same  have  been  completely  overhauled,  and  have  been  approved  by 
the  engineers  of  the  commission  as  safe  and  adequate  for  the  summer 
service. 

The  proceeding  related  to  the  overhauling  of  the  "  open  "  cars 
and  car  equipment  to  be  used  by  the  New  YoA  and  Queens 
County  Railway  Company  during  the  summer,  to  the  end  that 
such  cars  might  be  placed  in  safe  and  satisfactory  condition  be- 
fore operation  in  1913. 

The  order  entered,  in  Case  No.  1697,  on  July  1,  1918,  was,  in 
full,  as  follows: 

A  hearing  having  been  duly  had  on  June  27,  1913,  and  on  June  80,  1918, 
before  Hon.  George  V.  S.  Williams,  Commissioner,  Arthur  G.  Peacock  appear- 
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ing  for  New  York  and  Queens  County  Railway  Company,  Arthur  DuBois 
attending  for  the  commission;  and,  it  appearing  upon  the  said  hearing  that 
the  New  York  and  Queens  County  Railway  Company,  through  its  attorney, 
agreed  to  accept  any  order  which  the  commission  might  make  limiting  and 
restricting  the  use  to  be  made  of  open  cars;  and  the  commission  being  of 
opinion  that  none  of  the  open  cars  described  below  should  be  put  in  use  within 
the  first  district  until  overhauled  to  the  satisfaction  of  the  commission, 

Now,  therefore,  it  is 

Ordered,  that  the  New  York  and  Queens  County  Railway  Company  shall 
not  operate  or  allow  to  be  operated  in  the  first  district  any  of  their  single 
truck  open  cars  numbered  130  to  229,  inclusive,  and  240  to  257,  inclusive, 
after  July  7,  1913,  until  the  said  cars  have  been  overhauled,  examined  and 
approved,  as  evidenced  by  a  written  communication  to  be  obtained  from  the 
secretary  of  the  public  service  commission  for  the  first  district  permitting 
the  operation  of  such  cars  for  a  period  to  be  stated  in  such  communication, 
such  period  to  be,  however,  not  longer  than  ninety  days  from  the  date  of  said 
communication.    And  it  is 

Further  ordered,  that  said  order  take  effect  July  7,  1913. 

Further  ordered,  that  said  company  inform  the  commission  within  five  days 
after  the  service  of  a  copy  of  this  order  upon  it  whether  the  terms  of  this 
order  are  accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Arthur  DuBois,  for  the  commission. 

Arthur  G.  Peacock,  for  the  defendant  carrier. 

Williams,  Commissioner. —  This  hearing  was  brought  on  for 
the  consideration,  principally,  of  the  summer  equipment  in  use 
on  the  line  of  the  New  York  and  Queens  County  Railway  Com- 
pany. It  appears  that  Mr.  Wilder,  electrical  engineer,  had  been 
in  correspondence  for  a  long  time  with  the  oflScers  of  the  company, 
with  a  view  to  obtaining  a  complete  overhauling  of  the  summer 
equipment  before  the  present  summer  schedule  was  put  in  effect 
with  open  cars.  The  company  has  made  little,  if  any,  effort  to 
have  the  cars  put  in  proper  operating  condition,  and  the  evidence 
in  the  hands  of  our  engineers  shows  conclusively  that  all  the  cars 
numbered  130  to  229,  inclusive,  and  240  to  257,  inclusive,  are 
aged  and  decrepit  and  should  be  withdrawn  from  service  until  put 
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in  an  entirelv  different  condition  and  made  safe  and  reliable  for 
service  over  the  lines  of  the  company. 

At  the  hearing,  the  attorneys  and  officers  of  the  company  an- 
nounced that  they  were  ready  to  accept  any  order  that  the  conunis- 
sion  might  feel  justified  in  making  as  to  the  summer  equipment, 
and  I  am  convinced  that  there  is  but  one  thing  to  do,  namely,  to 
prohibit  absolutely  the  use  of  the  cars  above  named  until  such 
time  as  they  have  been  completely  overhauled  and  approved  by 
our  engineer  as  safe  and  adequate  for  the  summer  service. 

I  submit  herewith  proposed  order  to  that  effect 


Id  the  Matter  of  the  Application  of  The  Stateit  Island  Kapid 
Transit  Railway  Company  for  the  Consent  of  the  Public 
Service  Commission  to  Condemn  Two  Certain  Parcels  of  Land 
Situated  in  the  Borough  of  Richmond,  City  of  New  York, 
County  of  Richmond,  State  of  New  York,  on  the  Northerly  or 
Easterly  Side  of  Richmond  Terrace  between  Westervelt  Ave- 
nue Extended  and  Nicholas  Street  Extended  and  Adjacent  to 
the  Petitioner's  Right  of  Way  for  Additional  Tracks,  Switches, 
Sidings  and  Railroad  Facilities. 

Case  No.  1687. 

(Public  Senrioe  Commission,  First  District,  July  8,  1918.) 

Ccndemiiation  proceedings  —  railroad  corporations  —  acquisition  of  land  to 
permit  relocation  of  tracks  —  Railroad  Law,  §  ty,  construed  as  siTing  the 
commission  wholly  discretionary  powers. 

Tracks  and  trackage  —  steam  surface  railroads  —  acquisition  of  real  property 
in  order  to  permit  of  removal  and  relocation. 

Chapter  284  of  the  Laws  of  1913,  which  amended  section  17  of  the 
Bailroad  Law  by  requiring  steam  surface  railroad  corporations,  before 
instituting  or  continuing  any  proceedings  for  the  condemnation  of  the 
title  to  real  property  needed  for  additions,  betterments  and  facilities,  to 
procure  the  consent  of  the  public  service  commission  having  jurisdiction 
of  the  district  within  which  such  land  is  situated,  leaves  the  granting  of 
the  application  for  such  consent  wholly  within  the  discretion  of  the 
oonunission. 
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Under  all  of  the  circumstances  stated,  the  Staten  Island  Rapid  Transit 
Railway  Company  should  not  be  given  authority  to  condemn  land  needed 
by  it  to  enable  the  removal  and  relocation  of  certain  of  its  tracks  in 
Richmond  Terrace  near  the  St.  George  Terminal. 

The  application  was  for  the  consent  of  the  commission  to  the 
commencement  or  continuance  of  proceedings  by  the  Staten  Island 
Itapid  Transit  Railway  Company  for  the  condenmation  of  two 
parcels  of  land  in  the  borough  of  Richmond. 

On  January  10,  1913,  the  petitioner  filed  a  petition  in  the  Su- 
preme Court  for  Richmond  county  for  leave  to  condemn  the  par- 
cels of  land  in  this  application.  The  matter  was  sent  by  the 
court  to  a  referee,  who  took  testimony  in  the  proceeding. 

Oq  April  15,  1913,  chapter  284  of  the  Laws  of  1913  became  a 
law,  taking  effect  immediately.  This  chapter  amended  section 
17  of  the  Railroad  Law  relating  to  the  "  acquisition  of  title  to 
real  property;  additions,  betterments  and  facilities,"  by  adding 
a  new  paragraph  as  follows: 

Whenever  any  real  property  is  required  by  any  steam  surface  railroad 
corporation,  the  lines  of  which  within  this  state  are  situated  wholly  within 
a  city  of  over  one  million  inhabitants,  for  the  purposes  mentioned  in  this 
section,  it  shall  be  a  condition  precedent  to  the  bringing,  or,  if  heretofore 
brought,  to  the  continuing  of  condemnation  proceedings  by  any  railroad  cor- 
poration to  acquire  said  real  property  that  it  procure  the  consent  of  the 
public  service  commission  having  jurisdiction  of  the  district  within  which 
the  land  is  situated,  to  acquire  such  real  property,  and  unless  such  consent 
is  given  and  procured  the  said  property  shall  not  be  condemned.  The  last 
preceding  requirement  shall  apply  to  all  proceedings  pending  at  the  time 
this  amendment  takes  effect. 

In  view  of  this  enactment,  the  referee  in  the  Supreme  Court 
proceeding  adjourned  the  hearings  to  enable  the  petitioner  to 
make  its  application  to  the  commission.  Upon  the  filing  of  the 
application  with  the  commission,  a  hearing  was  directed  and  notice 
thereof  given  to  interested  property  owners  and  to  the  attorney- 
general  of  the  state  of  New  York. 

The  order  entered  by  the  commission,  on  July  8,  1913,  denied 
the  application. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 
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Oliver  C.  Semple,  for  the  commiBsion. 

Cravath  &  Henderson,  by  Robert  H.  Nelson  and  Mr,  Wynne, 
for  the  petitioner. 

Thomas  Carmody,  attorney-general,  by  W.  W.  Chambers,  for 
the  People  of  the  State  of  New  York  and  the  Commissioners  of 
the  Land  Offica 

Rev.  Charles  A.  Cassidy,  Joseph  P.  Carney,  and  Charles  Rosen- 
berg, property  owners  and  residents,  in  opposition  to  the  appli- 
cation. 

Cram,  Commissioner. —  This  is  an  application  under  a  law 
passed  at  the  last  session  of  the  legislature,  which  requires  rail- 
roads to  obtain  the  consent  of  this  commission  before  conmiencing 
or  continuing  condemnation  proceedings. 

The  purpose  of  the  railroad  in  seeking  the  condemnation  of  the 
land  in  question  is  to  move  its  east-bound  track  towards  Rich- 
mond terrace,  or,  rather,  to  put  in  a  new  east-bound  track  on  the 
east  side  of  the  present  east-bound  track,  so  as  to  convert  the 
present  east-bound  track  into  a  west-bound  track.  By  this  im- 
provement, the  railroad  company  would  also  be  enabled  to  elimi- 
nate the  reverse  curve  in  both  the  east  and  the  west  bound  tracks 
leading  into  the  St.  George  terminal,  and  will  be  enabled  to  re- 
move a  cross-over  which  now  exists  from  the  east-bound  track  to 
the  west-bound  track,  before  Church  and  Nicholas  streets,  and 
which  causes  a  great  deal  of  delay  in  the  trains. 

Practically  all  of  the  property  owners  and  residents  in  the 
neighborhood  of  Richmond  terrace  and  St.  George  object  to  the 
application  being  granted,  because  they  do  not  wish  the  facilities 
of  the  railroad  company  for  handling  coal  in  the  St.  George  yard 
to  be  enlarged,  which  would  be  one  of  the  results  of  the  proposed 
improvement;  citizens  claiming  that  the  handling  of  coal  in  the 
yard  is  noisy,  dirty,  and  detrimental  to  the  interests  of  the  prop- 
erty holders. 

No  one  appeared  in  favor  of  the  application  other  than  the  rail- 
road. 
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Under  the  circumstanceB,  as  the  law  leaves  the  granting  of  the 
application  wholly  within  the  discretion  of  the  commission,  I 
recommend  that  the  application  be  denied. 


In  the  Matter  of  the  Complaint  of  Frank  L.  Holmes  et  aL 
against  The  Long  Island  Railboad  Company,  Defendant 

Case  No.  1657. 

(Public  Service  Commission,  First  District,  July  22,  1013.) 

Rates,  fares  and  charges  —  railroad  corporations  —  monthly  commutation 
rates  —  readjustment  in  view  of  changed  relative  mileage  —  reduction 
orders. 

The  existing  monthly  commutation  rate  between  Forest  Hills  and  the 
Pennsylvania  station  on  the  main  line  of  the  Long  Island  Railroad  Com- 
pany was  six  dollars  and  eighty  cents,  which  was  fixed  at  a  time  when 
the  distance  between  the  two  stations  was  computed  by  the  carrier  as 
nine  and  two-tenths  miles.  More  recent  time  tables  showed  the  distance 
to  have  been  reduced  to  eight  and  eight-tenths  miles,  and  measurements 
taken  by  the  engineering  force  of  the  commission  showed  the  distance  to 
be  eight  and  fifty-seven  one  hundredths  miles.  Held, —  that,  from  a  com- 
parison with  the  rates  charged  from  other  equi -distant  stations  on  the 
lines  of  the  defendant  carrier  and  other  railroads  into  New  York  city, 
it  appeari*  that  the  present  rate  should  be  reduced  to  six  dollars  and 
fifty  cents. 

The  complaint  sought  a  reduction  of  the  monthly  commutation 
rate  between  Forest  Hills  and  the  Pennsylvania  station  on  the 
main  line  of  the  Long  Island  Eailroad  Company. 

The  complaint  alleged  that  the  distance  between  Forest  Hills 
station,  in  the  borough  of  Queens,  and  the  Pennsylvania  station, 
in  the  borough  of  Manhattan,  was  less  than  ten  miles;  that  the 
fare  between  those  stations  fixed  as  follows: 

10  trip  ticket  limited  to  G  months $2  05 

20  trip  ticket  limited  to  1  year 4  00 

60  trip  ticket  limited  to  1  year 9  25 

60  trip  monthly  commutation 0  80 

46  trip  monthly  school  ticket 5  20 
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V7as  unjust,  unreasonable  and  unduly  preferential,  in  that  the  rates 
V7ere  disproportionate  to  the  proper  cost  to  the  defendant  of  such 
transportation;  that  they  exceeded  an  amount  sufficient  to  yield 
reasonable  compensation  for  the  services  rendered ;  that  they  were 
unduly  and  unreasonably  prejudicial  and  disadvantageous  to  the 
territory  surrounding  the  Forest  Hills  station  as  compared  with 
the  rates,  fares  and  charges  of  the  carrier  for  transportation  to 
other  localities  on  its  lines  in  the  borough  of  Queens,  and  that 
the  rates  were  prohibitory  and  prevented  the  building  up  of  the 
locality  and  were  not  such  as  would  induce  the  rapid  development 
of  the  locality. 

The  order  entered,  on  July  22,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  provided  as  follows: 

Frank  L.  Holmes  and  others  having  complained  of  charges  and  rates  of  the 
Long  Island  Railroad  Company  from  Forest  Hills  to  Pennsylvania  station, 
New  York  city,  by  petition  undated,  but  received  by  the  commission  on  or 
about  March  18,  1013,  and  said  complaint  having  been  forwarded  to  the  Long 
Island  Railroad  Company  with  complaint  order  adopted  March  18,  1013,  and 
the  answer  of  the  Long  Island  Railroad  Company  verified  March  26,  1013, 
having  been  received  by  the  commission  and  a  hearing  having  been  held  on 
said  complaint  and  answer  before  Honorable  John  E.  Eustis,  commissioner, 
on  April  17,  1013,  and  on  certain  adjourned  dates,  Charles  Pope  Caldwell 
appearing  for  the  petitioners,  C.  L.  Addison  appearing  for  Long  Island  Rail- 
road Company  and  Arthur  DuBois,  assistant  counsel,  attending  for  the  com- 
mission; and  the  commission  being  of  opinion  after  said  hearing  that  the 
monthly  commutation  rate  of  $6.80  now  charged  and  collected  by  the  Long 
Island  Railroad  Company  for  monthly  commutation  service  between  Forest 
Hills  station  and  the  Pennsylvania  station  is  unjust  and  unreasonable, 

Now,  therefore,  it  is 

Ordered  and  determined,  that  the  just  and  reasonable  monthly  commutation 
fare  to  be  hereafter  observed  and  enforced  as  the  maximum  to  be  charged 
for  such  monthly  commutation  service  be  and  the  same  hereby  is  fixed  at  six 
and  50/100  dollars  ($6.50). 

Further  ordered,  that  this  order  take  effect  on  the  first  dav  of  September, 
1913,  and  remain  in  force  until  further  order  of  the  commission. 

Further  ordered,  that  the  Long  Island  Raiload  Company  notify  this  com- 
mission on  or  before  the  4th  day  of  August,  1013,  whether  this  order  is 
accepted  and  will  be  obeyed. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 
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Charles  Pope  Caldwell,  for  the  complainants. 

Charles  L.  Addison,  for  the  Long  Island  Railroad  Company. 

EusTis,  Commissioner. —  This  complaint  is  based  upon  an  al- 
leged unreasonable  charge  for  monthly  commutation  between 
Forest  Hills  and  the  Pennsylvania  station  on  the  main  line  of  the 
Long  Island  Railroad  Company.  The  monthly  commutation  rate 
is  six  dollars  and  eigtliy  cents  which  was  fixed  at  a  time  when  the 
distance  from  Forest  Hills  to  the  Pennsylvania  station  was,  or 
was  by  the  Long  Island  Railroad  Company,  believed  to  be  nine 
and  two-tenths  miles.  The  more  recent  time  tables  show  the 
distance  as  having  been  reduced  to  eight  and  eight-tenths  miles, 
and  measurements  taken  by  the  engineering  force  of  the  commis- 
sion show  that,  exclusive  of  station  platform  lengths  at  Forest 
Hills  and  at  Pennsylvania  station,  the  distance  is  only  eight  and 
fifty-seven  one  hundredths  miles.  From  the  middle  point  of  one 
station  to  the  middle  point  of  the  platform  of  the  other  is,  how- 
ever, probably  just  about  the  distance  shown  in  the  time  tables  — 
eight  and  eight-tenths  miles.  Comparison  with  other  stations  of 
the  Long  Island  Railroad  Company,  and  with  the  rates  charged 
by  other  railroads  coming  in  to  New  York,  convinces  me  that  the 
present  rate  of  six  dollars  and  eighty  cents  should  be  reduced  to 
six  dollars  and  fifty  cents,  which  is  about  in  proportion  to  the 
reduced  mileage  shown  in  the  company's  time  tables. 

I  submit  a  draft  of  an  order  fixing  six  dollars  and  fifty  cents  a^ 
the  maximum  monthly  commutation  rate  to  be  hereafter  charged. 
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In  the  Matter  of  the  Complaint  of  the  Taxpayebs'  Alliance  of 

(THE    BOBOUOH    OP   ThE    BbONZ   OP   THE    CiTY    OF    NeW    YoRK 

against  The  New  Yobk  Centbal  and  Hudson  Riveb  Eail- 
BOAD  Company  and  The  New  Yobk  and  Hablem  Railboad 
Company,  Defendants. 

Case  No.  1161. 

(Pablic  Service  Commission,  First  District,  July  22,  1013.) 

Service  —  surface  railroad  operated  by  electricity  —  demand  for  local  service 
on  a  ten-minute  headway  —  competition  with  rapid  transit  lines. 

Rates,  fares  and  charges  —  surf  ace  railroad  operated  by  electricity  —  reason- 
ableness of  rates  charged  for  suburban  service. 

Bates,  fares  and  charges  —  surface  railroad  operated  by  electricity  —  commu- 
tation tickets  —  establishment  of  ten-ride  commutation  favored. 

Bates,  fares  and  charges  —  surface  railroad  operated  by  electricity  —  reason- 
ableness of  fares — through  rates  in  excess  of  combination  of  local  rates. 

Under  all  of  the  circumstances  stated,  the  Harlem  division  of  the  New 
York  Central  and  Hudson  River  Railroad  Company  should  not  be  com- 
pelled to  afford  a  local  service  on  a  ten-minute  headway,  so  as  to  com- 
pete with  rapid  transit  lines  carrying  also  a  "  short-ride "  traffic,  and 
in  determining  that  question,  the  commission  will  not  consider  what 
aervioe  might  be  needed  were  the  carrier  to  lower  and  readjust  its  faroi^ 
to  a  zone  basis  and  thus  be  in  position  to  compete  with  rapid  transit 
lines  at  present  handling  the  major  portion  of  the  traffic  from  the  terri- 
tory traversed. 

The  complainant  has  utterly  failed  to  prove  that  the  rates  of  fare 
charged  by  the  New  York  Central  and  Hudson  River  Railroad  Company 
as  lessee  of  the  New  York  and  Harlem  Railroad  Company,  operated  and 
known  as  the  Harlem  division  of  the  first-named  carrier,  are  unreasonable. 

While,  under  the  state  of  the  evidence  and  the  proceedings  had,  the 
conunission  is  unable  to  make  an  order  requiring  the  New  York  Central 
and  Hudson  River  Railroad  Company  to  issue  and  sell  ten-ride  commuta- 
tion tickets  on  its  Harlem  division,  in  addition  to  the  regular  monthly 
commutation,  the  commission  recommends  that  such  ten-ride  tickets  be 
issued  and  sold,  without  any  accompanying  increase  in  the  local  rates. 

In  instances  where  combinations  of  local  rates  could  be  made  to  give  a 
rate  lower  than  the  through  rate  for  the  trip,  the  carrier  should  adjust 
such  through  rates  and  make  the  through  fare  no  greater  than  the  rate 
now  produced  by  combination  of  local  fares. 

The  complaint  related  to  the  service  and  the  rates  of  fare  on 
the  lines  of  the  New  York  and  Harlem  Railroad  Company,  whioli 
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are  leased  to  and  operated  by  the  New  York  Central  and  Hudson 
River  Railroad  Company  and  known  as  the  Harlem  division  of 
the  last-named  carrier. 

The  order  entered,  in  Case  No.  1161,  on  Jnly  22,  1913,  dis- 
missing the  complaint,  was  as  follows : 

A  hearing  having  been  duly  had  in  the  above-entitled  matter  on  November 
17,  1909,  and  certain  adjourned  dates  to  and  including  February  4,  1913, 
Commissioner  Eustis  presiding,  William  W.  Niles  appearing  for  the  com- 
plainant,  and  Charles  C.  Paulding  appearing  for  the  defendants;  and  the 
complaint  having  had  reference  to  the  service  and  rates  of  fare  on  the  rail- 
road of  the  New  York  and  Harlem  Railroad  Company,  leased  to  and  operated 
by  the  New  York  Central  and  Hudson  River  Railroad  Company,  known  as  the 
**  Harlem  Division "  of  the  New  York  Central  and  Hudson  River  Railroad 
Company;  and  the  commission  being  of  the  opinion  after  the  proceedings  on 
said  hearing  that  the  complainant  has  failed  to  show  that  the  service  on  said 
Harlem  division  is  inadequate  or  that  the  rates  of  fare  charged  thereon  are 
unreasonable,  and  that  the  complaint  should  be  dismissed; 

Now,  therefore,  it  is 

Ordered,  that  said  complaint  be  and  the  same  hereby  is  dismissed. 

The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Alexander  S.  Lyman  and  Charles  C.  Paulding,  for  the  New 
York  and  Harlem  Railroad  Company  and  the  New  York  Central 
and  Hudson  Kiver  Railroad  Company. 

W.  W.  Niles,  Douglas  Mathewson,  A.  C.  Hottenroth,  Harry 
Eobitzek  and  George  M.  Schultz,  for  the  Taxpayers'  Alliance. 

Olin  J.  Stephens  and  Charles  E.  Reid,  for  the  North  Side 
Board  of  Trade. 

Carl  W.  Schmidtke,  for  the  Woodlawn  Heights  Park  Taxpay- 
ers' Association. 

C.  W.  Forbach,  for  the  East  Tremont  Taxpayers'  Association. 

James  B.  Powers  and  A.  F.  Koelbe,  for  the  Bedford  Park 
Association. 

Edward  J.  Murray,  for  the  Highland  Property  Owners'  Asso- 
ciation. 
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Millard  J.  Bloomer,  for  the  Harlem  Board  of  Commerce. 

Ernest  L.  Hammer,  for  the  Fordham  Club. 

Arthur  Arotander,  for  the  Third  Ward  Organization  of  the 
Eepublican  Party. 

EusTis,  Commissioner. —  The  complainant  herein  is  an  organi- 
zation composed  of  various  local  taxpayers'  organizations  situated 
in  various  sections  of  the  borough  of  The  Bronx  and  has  made  a 
sworn  complaint  against  the  above-named  railroads,  charging 
them  with  inadequacy  of  service  and  an  unreasonable  and  exces- 
sive rate  of  fare  along  that  part  of  the  Harlem  Division  of  the 
New  York  Central  and  Hudson  River  Railroad  Company  be- 
tween Forty-second  street  and  the  northern  boundary  of  the  city 
of  New  York.  The  New  York  and  Harlem  Railroad  extends 
from  Forty-second  street  in  the  borough  of  Manhattan,  New 
York  city,  to  Chatham  in  Columbia  county,  N.  Y.,  and  is  leased 
under  a  long  term  to  the  New  York  Central  and  Hudson  River 
Railroad  Company.  The  complaint  is  really  against  the  New 
York  Central  and  Hudson  River  Railroad  Company,  the  New 
York  and  Harlem  Railroad  Company  being  joined  as  a  defendant 
because  it  is  the  owner  of  the  road.  This  Harlem  division  is  a 
four-track  railroad  from  Wakefield  to  Forty-second  street,  and  it 
serves  not  only  the  trains  operated  on  the  New  York  and  Harlem 
road,  but  also  all  of  the  New  York,  New  Haven  and  Hartford 
Railroad  Company's  trains  that  terminate  at  Forty-second  street. 
That  portion  of  this  road  south  of  Mott  Haven  junction,  although 
it  has,  as  stated,  only  four  tracks,  has  also  to  take  care  of  all  of 
the  trains  on  the  main  line  of  the  New  York  Central  and  Hudson 
River  Railroad,  which  is  another  four-track  road. 

The  complaint  was  received  in  September,  1909,  and  was 
served  upon  the  railroad  companies  above  named,  and  they  filed 
an  answer  to  the  complaint  in  October  following.  The  answer 
denied  that  the  service  was  inadequate,  or  that  the  rates  of  fare 
were  unreasonable  or  excessive,  and  alleged  that  the  service  was 
sufficient  to  accommodate  all  of  the  people  desiring  to  travel  by 
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the  trains  on  this  division,  and  that  the  rated  of  fare  were  reason- 
able. 

A  large  number  of  witnesses  were  examined  during  the  months 
of  November  and  December,  1909,  and  January,  1910,  princi- 
pally with  reference  to  the  service  rendered  by  the  railroad  com- 
pany along  the  line  of  the  Harlem  division  in  the  borough  of  The 
Bronx.  The  complainant  made  no  attempt  to  show  that  at  any 
time  during  the  day  the  service  was  inadequate  in  the  sense  that 
there  were  not  sufficient  trains  to  carry  the  passengers.  Indeed, 
it  was  conceded  that  as  a  rule  all  passengers  on  these  trains  were 
able  to  secure  seats.  What  the  complainant  sought  to  show  was 
that  the  trains  were  too  far  apart  and  should  be  made  to  run  at 
intervals  of  not  to  exceed  ten  minutes  (six  trains  an  hour),  and 
that,  if  this  were  done,  many  more  persons  would  patronize  the 
line.  Attention  was  called  to  the  fact  that  during  the  middle  of 
the  day  trains  were  often  an  hour  apart,  and  that  it  was  very  in- 
convenient for  would-bo  passengers  to  use  the  road  on  that  ac- 
count, for,  if  they  started  for  a  train  and  missed  it,  they  had  to 
wait  an  hour  before  another  train  would  come  along,  and  that  for 
this  reason  people  had  got  into  the  habit  of  using  the  east-side 
elevated  railroad,  even  though,  in  order  to  do  so,  they  had  to 
walk  farther  than  to  the  Harlem  division.  The  evidence  on  this 
point  related  principally  to  the  use  of  the  station  at  the  Botanical 
Gardens.  One  witness  living  near  that  station  testified  that  he 
would  use  the  road  a  great  deal  more  if  it  were  not  for  the  danger 
of  missing  a  train  and  having  to  wait  a  long  time  for  another. 
'I'he  answer  of  the  railroad  company  to  this  contention  of  the  com- 
plainant was  that  these  people  preferred  to  go  to  the  elevated 
railroad  and  would  go  that  way  anyway  because  the  elevated  rail- 
road would  carry  them  all  the  way  downtown  for  a  five-cent  fare, 
while  the  Harlem  division  would  take  them  only  to  Forty-second 
street  at  a  higher  rate  of  fare  where  they  would  have  to  transfer 
to  other  lines  and  pay  a  second  fare,  and  that  for  this  reason  a 
large  majority  of  the  people  had  already  become  accustomed  to 
traveling  by  the  elevated  railroad.  The  railroad  company  as- 
serted that  it  had  always  been  watchful  of  the  travel,  and  during 
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the  past  few  years,  at  the  suggestion  of  the  reeidents  of  the  dis- 
trict affected,  or  at  the  suggestion  of  this  commission,  had  pro- 
vided additional  trains  or  supplied  additional  service  to  the  sta- 
tions along  the  line  of  this  road  in  the  borough  of  The  Bronx. 
This  was  not  denied,  as  it  could  not  be„  for  it  is  a  matter  of 
record  in  the  office  of  the  commission.  On  the  last  hearing  it 
appeared  that  during  the  continuance  of  the  proceedings  in  this 
case  some  additional  trains  were  added.  The  complainant  ad- 
mitted that  it  would  be  necessary,  in  addition  to  putting  on  more 
trains,  to  reduce  the  fare  in  order  to  secure  the  return  of  the 
patronage  that  had  left  the  road,  and  contended  that  this  commis^ 
sion  should  require  a  reduction  of  the  fare  to  the  stations  along 
the  line  of  this  road  in  the  borough  of  The  Bronx  north  of  One 
Hundred  and  Thirty-eighth  street  so  that  the  people  living  along 
the  line  of  this  railroad  in  what  is  known  as  the  Harlem  depres- 
sion would  be  able  to  avail  themselves  of  the  facilities  of  this 
company.  The  evidence  presented  by  the  complainant  upon  this 
point  consisted  of  comparison,  substantially.  It  showed  that  the 
Third  Avenue  Elevated  Railroad  paralleled  the  Harlem  division 
all  the  way  from  the  Botanical  Gardens  (opposite  Bedford  Park) 
to  Forty-second  street  and  continued  to  lower  Manhattan  and  car- 
ried passengers  all  the  way  at  a  five-cent  fare,  and  contended  that 
therefore,  if  the  elevated  railroad  company  could  make  money 
though  carrying  passengers  from  Bedford  Park  to  lower  Manhat- 
tan for  five  cents,  the  defendant  company  should  also  carry  a 
passenger  at  least  from  Bedford  Park  to  Forty-second  street  for 
five  cents. 

The  present  rates  of  fare  that  were  made  the  subject  of  conten- 
tion upon  the  hearings  are  as  follows:  From  Forty-second  street 
to  Melrose,  Morrisania,  Claremont  Park  and  Tremont  avenue, 
ten  cents;  from  Forty-second  street  to  One  Hundred  and  Eighty- 
third  street  and  to  Fordham,  fifteen  cents;  from  Forty-second 
street  to  Botanical  Gardens,  twenty  cents;  from  Forty-second 
street  to  Williamsbridge,  twenty-two  cents;  from  Forty-second 
street  to  Woodlawn,  twenty-five  cents,  and  from  Forty-second 
street  to  Wakefield,  twenty-eight  cents.     The  distances  of  the 
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above  for  the  rates  of  fare  mentioned  are  as  follows :  From  Forty- 
second  street  to  Melrose  and  Tremont  avenue  the  distance  varies 
from  six  and  nine  tenths  to  seven  and  eighty-two  one  hundredths 
miles;  from  Forty-second  street  to  the  two  stations  at  One  Hun- 
dred and  Eighty-third  street  and  Fordham,  where  a  fifteen-cent 
fare  is  charged,  the  distances  are  eight  and  forty-six  one  hun- 
dredths and  eight  and  eighty-eight  one  hundredths  miles,  re- 
spectively ;  from  Forty-second  street  to  Botanical  Gardens,  where 
tho  rate  of  fare  is  twenty  cents,  the  distance  is  nine  and  fifty- 
three  one  hundredths  miles;  from  Forty-second  street  to  Wil- 
liamsbridge,  where  the  fare  is  twenty-two  cents,  the  distance  is 
ten  and  forty-nine  one  hundredths  miles;  from  Forty-second 
street  to  Woodlawn,  where  the  fare  is  twenty-five  cents,  the  dis- 
tance is  eleven  and  seventy-seven  one  hundredths  miles,  and  from 
Forty-second  street  to  Wakefield,  where  the  fare  is  twenty-eight 
cents,  the  distance  is  twelve  and  fifty-six  one  hundredths  miles. 
This  would  show  that  the  rate  fixed  by  the  railroad  company 
varies  from  about  a  cent  ^tnd  a  half  to  a  little  over  two  cents  per 
mile. 

In  addition  to  making  a  comparison  with  the  elevated  railroad 
fare,  counsel  for  the  complainant  contended  that  the  New  York 
and  Harlem  Railroad  Company  did  not  need  to  charge  a  high  rate 
of  fare  in  order  to  produce  a  reasonable  return  upon  its  invest- 
ment, and  went  to  considerable  length  in  showing  tho  amount  of 
money  that  the  New  York  and  Harlem  Kailroad  Company  re- 
ceived from  outside  sources,  such  as  the  rental  of  the  Fourth  Ave- 
nue surface  lines,  terminal  rights  to  the  New  York,  New  Haven 
and  Hartford  Eailroad,  trackage  rights  to  the  New  York,  New 
Haven  and  Hartford  Railroad  Company,  and  trackage  rights  and 
tcmiinal  facilities  to  the  New  York  Central  and  Hudson  River 
Railroad  Company,  these  amounts  alone  aggregating  somewhere 
between  $5,000,000  and  $6,000,000  annually. 

At  the  end  of  January,  1910,  the  proceedings  were  adjourned 
without  date  at  the  request  of  the  complainant  to  enable  it  to 
secure  expert  testimony  as  to  the  unreasonableness  of  the  rate  of 
fare  charged  by  the  railroad  company,  the  sitting  commissioner 
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having  advised  counsel  at  that  time  that  such  testimony  was  ncxies- 
sary  before  the  commission  could  make  a  sustainable  order  re- 
ducing the  rate  of  fare.     Nothing  further  was  done  by  the  com- 
plainant until  near  the  end  of  1912,  when  the  sitting  commis- 
sioner requested  it  to  proceed  and  close  up  the  case.     After  some 
slight  delay  the  hearings  were  resumed.     Counsel  for  the  com- 
plainant decided  to  rest  the  case  as  to  service  and  rates  of  fare 
upon  the  testimony  previously  presented.     Counsel  for  the  rail- 
road company  supplemented  the  testimony  previously  given  sim- 
ply to  show  that  certain  increases  in  service  had  been  effected 
since  the  complaint  was  made.     These  increases  were  shown  by 
the  time  tables,  which  were  introduced  in    evidence,    and    the 
manager  of  the  company  testified  that  since  the  complaint  was 
made  the  company  had  added  for  the  benefit  of  the  stations  along 
the  Harlem  division  in  the  borough  of  The  Bronx  six  trains  each 
way  daily,  besides  furnishing  forty-six  additional  stops  for  other 
trains  that  passed  through  that  section  that  formerly  did  not 
stop  at  stations  in    The    Bronx.     This    supplemental    evidence 
showed  that  some  of  these  trains  were  carrying  very  light  loads, 
and  that  the  company  had  been  able  to  put  on  these  additional 
trains  by  reason  of  the  advanced  condition  of  the  construction 
work  at  the  terminal  station  at  Forty-second  street.    The  manager 
of  the  company  testified  further,  that  it  would  not  be  possible  to 
increase  the  service  on  the  Harlem  division  to  any  considerable 
extent  until  the  improvements  at  the  terminal  were  entirely  com- 
pleted.    He  said  that,  when  this  work  was  done,  it  would  be  pos- 
sible to  supplement  the  present  service  with  such  additional  trains 
as  might  be  found  necessary  to  accommodate  the  traveling  public. 
After  the  introduction  of  this  evidence  the  case  was  closed,  and 
briefs  were  submitted  by  both  parties. 

This  complaint  combines  two  complaints  in  one.  It  would  have 
been  better  if  the  complaints  had  been  separate.  If  they  had 
been  separate  they  could  have  been  handled  more  conveniently 
^nd  more  expeditiously. 

The  complaint  as  to  the  alleged  inadequate  service  is  one  that  is 
based  upon  two  conditions,  and  even  the  complainant  did  not 
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place  much  stress  upon  its  allegation  that  the  service  was  inade- 
quate without  connecting  it  with  a  very  considerable  reduction  in 
the  fare.  It  practically  admitted  that  at  the  present  rate  of  fare 
there  would  be  no  demand  for  a  local  service  on  a  ten-minute  head- 
way all  day  long,  but  it  contended  that,  if  the  fare  should  be  re- 
duced to  five  cents  so  that  the  road  would  be  competing  with  the 
elevated  road,  the  people  would  flock  to  the  Harlem  division  and 
many  additional  trains  would  be  necessarj-.  This  may  be  true, 
but  in  this  proceeding  we  must  pass  upon  the  question  of  ade- 
quacy of  service  under  the  existing  rates  of  fare,  because  what 
service  would  be  required  if  there  were  a  lower  rate  of  fare  is 
problematic,  and  would  have  to  be  considered  when  the  reduction 
in  fare  was  made  and  the  traffic  presented  itself.  This  company 
has  at  no  time  (within  the  scope  of  its  facilities)  refused  to  fur- 
nish additional  trains  when  a  need  for  them  has  developed.  It 
has  even  put  on  one  additional  train  during  the  recent  hearings 
at  the  request  of  some  of  the  traveling  public  and  without  any 
hearing  or  suggestion  from  this  commission.  I  think  that  that 
part  of  the  complaint  charging  that  the  service  is  inadequate 
should  be  dismissed  on  the  ground  that  the  charge  of  inadequate 
service  has  not  been  proven. 

That  part  of  the  complaint  alleging  the  unreasonableness  of  the 
rates  of  fare  is  one  that  has  a  broad  scope.  The  complainant  has 
not  seemed  to  understand  or  to  properly  consider  the  question  out- 
side of  self-interest, —  that  it  would  be  a  great  boon  to  the  prop- 
erty owners  along  the  line  of  this  railroad  to  get  a  five-cent  fare 
between  Forty-second  street  and  points  within  the  borough  of  The 
Bronx  on  the  service  that  is  being  rendered  by  this  steam  rail- 
road. The  complainant  has  gone  to  great  length  in  its  argument 
and  in  its  brief  to  assert  that  this  commission  should  take  its 
view  of  the  case  and  that  because  the  elevated  railroad  —  a  rapid 
transit  line  —  runs  trains  certain  hours  of  the  day  every  minute 
and  carries  passengers  for  five  cents,  many  of  them  standing,  this 
railroad,  which  is  many  times  more  expensive  to  construct  and  to 
operate,  should  also  carry  passengers  for  five  cents  and  in  addi- 
tion give  every  passenger  a  seat. 
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While  it  is  true  that  rapid  transit  lines  carry  people  fifteen  or 
perhaps  twenty  miles  for  five  cents,  they  carry  a  great  many  short 
riders  for  the  same  fare,  and  it  is  the  combination  of  the  two  that 
enables  them  to  carry  passengers  for  a  flat  fare.  Steam  rail- 
roads are  different  from  rapid  transit  lines.  They  run  for  long 
distances  and  are  obliged  to  arrange  their  rates  on  a  basis  of  a ' 
certain  amount  per  mile,  or  at  least  with  some  regard  to  the  mile- 
age traveled.  Moreover,  a  steam  railroad  has  very  few  short-ride 
passengers.  The  passengers  on  the  Harlem  division,  as  a  rule, 
ride  from  their  own  station  to  Forty-second  street,  or  vice  versa. 
Probably  not  five  per  cent  of  the  persons  using  this  road  would 
use  it  for  the  purpose  of  making  a  short  ride  within  the  city 
limits.  A  large  percentage  of  passengers  on  the  rapid  transit 
lines  consists  of  such  short  riders.  Moreover,  in  most  cases  it 
would  be  impossible  for  people  to  use  the  Harlem  division  for 
the  purpose  of  riding  a  short  distance  for  the  reason  that  the 
stations  are  too  far  apart  to  enable  them  to  go  where  they  want  to 
go.  The  stations  on  the  rapid  transit  lines  are  very  close  together, 
and  a  passenger  is  usually  not  at  a  loss  to  find  a  station  near  the 
point  he  desires  to  reach. 

With  reference  to  the  claim  that  the  New  York  and  Harlem 
Railroad  Company  does  not  need  to  charge  a  high  rate  of  fare  in 
order  to  produce  a  reasonable  return  upon  its  investments,  by  rea- 
son of  its  income  from  other  sources,  I  need  say  only  that  the 
rates  are  not  fixed  or  charged  by  the  New  York  and  Harlem  Rail- 
road Company,  but  by  its  lessee,  the  New  York  Central  and  Hud- 
son River  Railroad  Company,  which  operates  the  road.  It  is 
therefore  immaterial  what  the  income  of  the  New  York  and  Har- 
lem Railroad  Company  may  be.  In  making  this  claim,  counsel 
for  the  complainant  seems  to  have  overlooked  the  allegations  of 
his  complaint  In  paragraph  10  of  the  complaint  he  alleges  that 
in  1873  the  New  York  ai-d  Harlem  Railroad  was  leased  to  the 
New  York  Central  and  Hudson  River  Railroad  Company  for  a 
period  of  400  years,  and  that  the  New  York  Central  and  Hudson 
River  Railroad  Company  has  ever  since  controlled,  operated  and 
managed,  and  now  controls,  operates  and  raana<jos  the  same.  In 
Dkpt.  R«p.  Vol.  IV  11 
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paragraph  17  of  his  complaint,  charging  that  the  rates  are  unrea- 
sonably high  and  unfair,  the  charge  is  made  only  against  the  New 
York  Central  and  Hudson  River  Railroad  Company  as  lessee  of 
the  New  York  and  Harlem  Railroad  Company.  In  paragraph 
18  of  his  complaint  he  speaks  of  the  service  afforded  on  the  Har- 
lem division  as  being  furnished  by  the  New  York  Central  and 
Hudson  River  Railroad  Company.  It  is  therefore  apparoit  that 
counsel  when  he  prepared  his  complaint  knew  that  the  New  York 
and  Harlem  Railroad  Company  was  not  an  operating  company, 
and  therefore  that  whatever  its  profits  may  be  from  outside  in- 
vestments or  from  ownership  of  terminals,  etc.,  they  have  no  beai^ 
ing  upon  the  rate  of  fare  to  be  charged  by  the  New  York  Central 
and  Hudson  River  Railroad  as  lessee  of  the  road.  None  of  those 
profits  are  the  property  of  the  New  York  Central  and  Hudson 
River  Railroad  Company.  Under  the  terms  of  the  lease  the  New 
York  Central  and  Hudson  River  Railroad  Company  pays  all  the 
expenses  and  makes  all  the  improvements  upon  this  line,  and  is 
under  obligation  to  pay  a  certain  rental  in  addition  thereto.  The 
New  York  and  Harlem  Railroad  Company  has  a  perfect  right  to 
sit  in  its  office  and  draw  its  income  from  whatever  source  it  may 
come.  In  the  present  case  the  commission  must  deal  with  the 
operating  company,  and  must  look,  not  to  the  profits  of  the  New 
York  and  Harlem  Railroad  Company,  but  to  the  ability  of  the 
New  York  Central  and  Hudson  River  Railroad  Company  to 
make  a  reduction  in  rates  as  suggested  by  the  complainant.  The 
complainant  has  utterly  failed  to  prove  that  the  rates  of  fare  of 
the  New  York  Central  and  Hudson  River  Railroad  Company 
as  lessee  of  the  New  York  and  Harlem  Railroad  are  unreasonable. 
After  the  close  of  the  hearing  several  conferences  were  held 
between  the  sitting  commissioner  and  the  counsel  for  the  complain- 
ant and  the  officers  of  the  railroad  company  to  endeaver  to  see  if 
some  compromise  could  not  be  arrived  at  or  some  concession  made 
upon  the  part  of  the  railroad  company  by  which  the  rate  of  fare 
along  the  Harlem  division  would  be  materially  reduced.  After 
considerable  discussion  the  railroad  company  submitted  a  proposi- 
tion whereby  it  agreed  to  put  into  force  and  effect  a  limited  com- 
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mutation  rate  which  would  have  made  a  considerable  reduction  of 
fares  to  and  from  the  stations  in  question.  This  commutation 
rate  was  on  the  basis  of  a  ten-ride  ticket  good  for  thirty  days. 
The  reduction  of  fares  would  have  been  from  Melrose  and  Mop- 
risania,  from  ten  to  seven  and  one-half  cents;  from  Claremont 
Park  and  Tremont,  from  ten  to  eight  and  one-half  cents;  from 
One  Hundred  and  Eighty-third  street  and  Fordham,  from  fifteen 
to  ten  cents;  from  Botanical  Gardens^  from  twenty  to  ten  cents; 
from  Williamsbridge,  from  twenty-two  to  twelve  and  one-half 
cents;  from  Woodlawn,  from  twenty-five  to  fifteen  cents,  and 
from  Wakefield,  'from  twenty-eight  to  twenty  cents.  This  propo- 
sition submitted  by  the  railroad  company  was  conditioned  upon 
the  readjustment  of  its  local  or  one-way  fares  not  only  in  the 
borough  of  The  Bronx,  but  also  in  the  borough  of  Manhattan, 
and,  as  the  people  in  Harlem  and  Mott  Haven  had  not  been 
parties  to  this  proceeding,  it  did  not  seem  best  to  accept  this 
proposition.  The  proposition  was  that,  if  the  company  put  into 
effect  the  ten-ride  ticket,  good  for  thirty  days,  at  the  prices  above 
stated,  it  would  readjust  the  local  fares  on  the  basis  of  two  ard 
seventeen  one  hundredths  cents  per  mile,  which  would  increase 
the  local  fare  at  One  Hundred  and  Twenty-fifth  street  and  One 
Hundred  and  Thirty-eighth  street  from  five  cents  to  eleven  cents, 
at  Melrose  and  Morrisania  from  ten  cents  to  fifteen  cents,  at 
Claremont  Park  and  Tremont  from  ten  cents  to  seveiiteon  ce:itP, 
at  One  Hundred  and  Eighty-third  street  and  Fordham  from  fif- 
tfHm  cents  to  twenty  cents,  at  Botanical  Gardens  from  twenty 
cents  to  twenty-two  cents,  at  Williamsbridge  from  twenty-two 
cents  to  twenty-four  cents,  and  at  Woodlawn  from  twenty-five  to 
twenty-six  cents.  The  fare  to  and  from  Wakefield  would  remain 
unchanged,  as  that  fare  at  the  present  time  is  figured  on  the  basis 
of  two  and  seventeen  one  hundredths  cents  per  mile  to  correspond 
with  the  rates  charged  north  of  that  point.  Counsel  for  the 
complainant  expressed  dissatisfaction  with  a  compromise  of  this 
kind,  notwithstanding  that  for  regular  riders  who  would  ride 
more  than  ten  times  in  thirty  days  there  would  be  a  very  con- 
siderable reduction.     If  this  commission  cannot,  under  the  law 
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on  the  facts  produced,  reduce  the  rates  charged  by  the  railroad 
company,  it  certainly  should  not  be  a  party  to  increasing  them. 
The  commutation  reduction  that  the  company  proposed  to  make 
would  be  a  great  benefit  to  the  daily  traveler  on  the  Harlem 
division  and  a  proposition  for  its  introduction,  not  conditioned 
upon  the  increase  of  the  local  rates,  would  have  been  satisfactory 
to  the  complainant,  and  I  think  that  the  company,  having  sug- 
gested this  reduction  or  this  new  commutation  rate,  should  now 
put  it  into  effect.  If  it  could  afford  to  do  it  on  condition  that  it 
raise  its  local  rates  (which  would  drive  all  its  local  passengers  to 
competing  lines)  it  certainly  can  afford  to  do  it  without  raising 
its  local  rates,  for  it  will  retain  the  local  or  individual  single 
riders.  In  the  general  conduct  of  its  business,  the  addition  of 
ten  or  fifteen  per  cent  more  in  its  traffic  does  not  increase  its  ex- 
pense to  any  extent,  as  nearly  all  the  trains  at  the  present  time 
carry  that  much  surplus  accommodation.  There  is  no  doubt  that 
this  new  suggested  commutation  rate  would  very  largely  increase 
the  number  of  the  company's  riders,  and  it  would  not  in  any  way 
conflict  with  the  company's  present  one-way  rate  of  fare  north  of 
the  city  line,  because  the  regular  commutation  rates  for  the  daily 
riders  that  come  from  Westchester  county  would  be  much  loss  per 
car  mile  than  the  proposed  new  ten-ride  commutation  tickets. 

The  matter  of  these  ten-ride    commutation    tickets    was    not 

• 

thought  of  or  discussed  during  the  hearing  in  this  proceeding,  and 
only  came  up  in  conference  with  counsel  after  the  close  of  the 
hearing.  Therefore,  there  is  no  evidence  whatever  in  the  pro- 
ceeding bearing  upon  the  question  as  to  whether  the  railroad  com- 
pany could  or  could  not  afford  to  make  this  concession.  The 
regular  monthly  commutation  rates  which  are  now  fixed  for  the 
stations  in  The  Bronx  are  a  trifle  lower  than  the  proposed  rates 
for  ten-rate  tickets.  There  would  seem  to  be  no  reason  why  the 
regular  travelers  in  The  Bronx  that  use  this  line  daily  should  not 
use  the  monthly  commutation  tickets,  thereby  getting  a  lower  rat(* 
of  fare  than  they  would  under  the  proposed  ten-ride  tickets.  But 
there  are  many  people  who  do  not  use  the  line  every  day  who 
would  be  accommodated  by  the  issuance  and  sale  of  the  pi-opose*! 
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ten-ride  tickets.  Although,  on  the  evidence,  the  commission  is 
unable  to  make  an  order  requiring  the  issuance  and  sale  of  these 
tickets,  I  think  the  company  should  adopt  the  recommendrtti(m 
of  the  commission  in  this  regard,  which  is,  that  such  ten-ride 
tickets  should  be  issued  and  sold,  without  any  accompanying  in- 
crease in  the  local  rates  as  suggested  by  the  company. 

There  is  another  matter  which  requires  comment  and  should 
be  adjusted  by  the  railroad  company.  During  the  conferenr^es, 
the  officers  of  the  company  expressed  themselves  as  willing  to  ad- 
just rates  where  combinations  could  be  made  within  the  borough 
of  The  Bronx  at  a  lower  rate  than  the  through  rate.  This  occurs 
in  several  instances.  The  fare  from  Grand  Central  station  to 
Tremont  is  ten  cents,  from  Tremont  to  Botanical  Gardens,  five 
cents  —  total  fifteen  cents,  whereas  the  through  rate  of  fare  is 
twenty  cents.  Again,  the  fare  from  Grand  Central  station  to 
Tremont  is  ten  cents,  from  Tremont  to  Willi amsbridge  eight  cents 
—  total  eighteen  cents,  whereas  the  through  fare  from  Grand 
Central  to  Williamsbridge  is  twenty-two  cents.  The  fare  from 
Grand  Central  station  to  Tremont  is  ten  cents,  from  Tremont  to 
Woodlawn,  ten  cents  —  total  twenty  cents,  through  fare  twenty- 
five  cents.  The  fare  from  Grand  Central  station  to  Tremont  is 
ten  cents,  from  Tremont  to  Wakefield  twelve  cents  —  total  twenty- 
two  cents,  through  fare  twenty-eight  cents.  This  is  exceedingly 
ridiculous  on  its  face,  because  all  that  a  passenger  has  to  do, 
if  he  lives  near  any  of  these  stations,  is  to  buy  a  ticket 
or  pay  his  fare  to  Tremont  and  then  pay  the  second 
fare  from  Tremont  into  the  city,  thereby  defeating  the 
published  tariff  of  the  railroad  company  and  saving  anywhere 
from  twenty-five  to  thirty-three  per  cent.  There  arc  one  or  two 
stations  similarly  affected  upon  the  main  line  of  the  New  York 
Central  and  Hudson  Eiver  Eailroad  within  the  borough  of  The 
Bronx,  which  were  also  taken  up  in  our  discussions,  and  the  offi- 
cers of  the  company  expressed  a  willingness  to  adjust  these  cases 
and  make  the  through  fare  no  greater  than  the  combination  fares 
now  amount  to. 

The  fact  that  the  railroad  company  some  years  ago  voluntarih 
reduced  the  rate  of  fare  from  One  Hundred  and  Twenty-fifth 
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Street  and  One  Hundred  and  Thirty-eighth  street  to  Forty-second 
street  to  a  flat  rate  of  five  cents,  was  used  as  a  strong  argument  to 
get  it  to  continue  the  same  rate  of  reduction  along  the  rest  of  the 
line  within  the  city  limits.  The  company  having  voluntarily 
fixed  for  this  five<;ent  zone  a  distance  of  five  miles,  was  urged  to 
establish  a  second  zone  of  five  miles  farther  for  five  cents,  making 
a  total  of  ten  miles  for  ten  cents,  so  that  ten  cents  would  be  the 
fare  to  the  Botanical  Gardens  station.  The  balance  of  the  terri- 
tory within  the  city  limits  would  comprise  a  third  zone  of  five 
cents.  The  company,  while  admitting  that  such  a  zone  system 
would  be  very  desirable  undoubtedly  to  the  people  along  the  line 
of  the  road,  did  not  believe  it  would  be  to  the  interests  of  the 
company  to  establish  it  for  the  reason  that  it  would  bring  about 
many  new  combination  fares  from  points  without  the  city  to 
points  within  the  city  and  then  on  to  Forty-second  street.  In 
other  words,  if  such  a  system  should  be  established  the  people  in 
Westchester  county  could  combine  rates  by  buying  tickets  to 
points  in  The  Bronx  and  then  paying  the  zone  fare  down  to  Forty- 
second  street,  thus  defeating  the  tariff  that  now  exists.  The  com- 
pany stated  that  even  now  many  of  their  travelers  from  along  the 
line  of  the  Hudson  river  as  far  north  as  Poughkeepsie  purchase 
tickets  to  One  Hundred  and  Twenty-fifth  street  under  the  regular 
tariff  at  two  and  seventeen  one  hundredths  cents  per  mile  and 
then  ride  to  Forty-second  street  for  five  cents,  in  order  to  save  six 
cents.  So  it  seems  that  the  only  way  that  the  fares  upon  this 
railroad  can  be  adjusted  is  under  general  principles  that  apply  all 
along  the  line. 

In  view  of  the  fact  that  the  complainant  has  failed  to  show 
that  the  service  is  inadequate,  or  that  the  rates  are  unreasonable, 
and  in  view  of  the  fact  that  the  company  has  promised  to  adjust 
such  inequalities  as  now  exist  by  lowering  each  through  rate  so 
that  it  shall  be  no  greater  than  any  combination  of  rates  for  short 
distances,  I  recommend  that  the  complaint  be  dismissed.  In  case 
the  company  fails  within  a  reasonable  time  to  do  as  agreed,  the 
matter  of  the  readjustment  of  rates  can  be  taken  up  in  a  pro- 
ceeding instituted  for  that  purpose. 
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In  the  Ifatter  of  the  Application  of  August  Belmont,  Andrew 
Fkeedman,  Walther  Luttgen,  Walter  G.  Oakm.\n,  John 
Peibce,  George  W.  Young  and  William  Barclay  Parsons, 
as  Surviving  Trustees  of  the  Creditors,  Stockholders  and  Mem- 
bers of  tho  New  York  and  Long  Island  Railroad  Company, 
for  a  Certificate  of  Public  Convenience  and  Advantage,  Pur- 
suant to  the  Provisions  of  Chapter  478  of  the  Laws  of  1910 
and  Section  12  of  the  Railroad  Law  of  the  State  of  New  York. 

Case  Xo.  1705. 

(Public  Service  Commission,  First  District,  July  24,  1913.) 

Certificate  of  public  convenience  and  advantage  —  completion  and  operation 
cf  tunnel  railway  —  L.  igio,  chap.  478,  construed. 

Under  the  circumstances  stated,  the  commission  should  grant  to  the 
New  York  and  Long  Islahd  Kailroad  Company,  a  certificate  of  public 
convenience  and  advantage,  under  Laws  of  1910,  chapter  47S,  for  the 
completion  and  operation  of  its  tunnel  railway. 

The  application  was  by  August  Belmont  and  others,  as  surviv- 
ing trustees  of  creditors,  stockholders  and  members  of  the  New 
York  and  Long  Island  Railroad  Company  for  a  certificate  of 
public  convenience  and  advantai^e,  under  chapter  478  of  the  Laws 
of  1910  and  section  12  of  the  Railroad  Law,  for  the  completion 
of  an  underground  or  tunnel  railway  in  the  boroughs  of  Manhat- 
tan and  Queens,  for  pennission  to  transfer  and  assign  to  the  In- 
terborough  Rapid  Transit  Company  the  said  railway  and  certain 
franchises,  and  otherwise  as  stated  in  the  application. 

The  finding  entered  and  adopted  by  the  commission,  on  July 
24,  1913,  in  Case  Xo.  1705,  was  as  follows: 

An  application  having  been  made  to  the  public  service  commission  for  the 
first  district  by  August  Belmont,  Walther  Luttgen,  Walter  G.  Oakman,  John 
Peirce,  George  W.  Young  and  William  Barclaj'  Parsons,  as  surviving  trustees 
of  the  creditors,  stockholders  and  members  of  the  New  York  and  Long  Island 
Bailroad  Company,  by  petition  verified  the  7th  day  of  July,  1913,  for  a  finding 
under  the  provisions  of  chapter  478  of  the  Laws  of  1910,  that  public  con- 
venience and  advantage  will  be  best  subserved  by  the  completion  and  opera- 
tion of  the  tunnel  railway  heretofore  authorized  upon  the  following  route 
or  routes: 
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Section  No.  1.  Beginning  at  a  point  under  the  ground  at  or  near  the  west- 
erly end  of  Fifth  street  and  in  the  middle  line  thereof  at  low  water  mark  on 
the  east  side  of  the  East  river  in  the  borough  of  Queens;  thence  running 
easterly  beneath  streets  and  private  property  to  a  point  at  or  near  the  inter- 
section of  Fourth  street  and  West  avenue;  thence  along  Fourth  street  to  or 
near  Van  Alst  avenue,  with  a  station  hereafter  to  be  located  between  the 
easterly  shore  of  the  East  river  and  Van  Alst  avenue,  thence  northeasterly 
by  a  curved  line  to  Meadow  street;  thence  along  Meadow  street  to  Beach 
street;  thence  northerly  along  Meadow  street  600  feet;  thence  curving  north- 
easterly to  the  right  to  a  point  near  the  junction  of  Hunter's  Point  avenue 
and  Orton  street  in  the  borough  of  Queens  to  a  point  of  tangent;  thence  on  a 
tangent  parallel  to  Orton  street,  crossing  Borden  avenue  and  continuing  on  a 
tangent  to  a  point  or  curve  near  the  junction  of  Review  and  Young  streets; 
thence  curving  to  the  eastwardly  to  an  intersection  with  the  tracks  of  the 
Long  Island  railroad  at  or  near  Greenpoint  avenue  in  the  borough  of  Queens. 

Also  a  line  deflecting  from  the  last  above-described  line  in  the  borough  of 
Queens  at  a  point  200  feet  east  of  Meadow  street  on  Anabel  avenue;  thence 
curving  to  the  left  to  a  point  near  Thomson  avenue;  thence  on  a  tangent 
300  feet  in  length  to  a  point  between  Orchard  and  Barnes  streets;  thence 
curving  to  the  right  to  a  connection  with  the  tracks  of  the  Long  Island  rail- 
road near  Rapelyea  street. 

Also  a  line  in  the  borough  of  Queens  commencing  at  a  point  of  tangent  200 
feet  south  of  Hunter's  Point  avenue  near  Orton  street;  thence  extending  in  a 
tangent  parallel  to  Orton  street  to  a  connection  with  the  last  above-described 
line  at  a  point  near  the  southerly  side  of  Thomson  avenue. 

Also  a  line  commencing  at  and  deflecting  from  the  East  river  and  tangent 
to  route  described  in  the  first  paragraph  of  this  section  at  a  point  midway 
in  the  block  between  Third  and  Fourth  streets;  thence  by  a  curve  south- 
easterly to  a  point  under  Newtown  creek  opposite  the  foot  of  East  street  or 
avenue;  thence  to  Oakland  avenue  in  what  was  formerly  Greenpoint. 

Together  with  such  connections,  tracks,  branches,  sidings,  turnouts  and 
switches  in  connection  with  all  and  every  of  such  routes  as  may  be  needed 
for  the  safe,  speedy  and  efficient  transportation  of  persons  and  property 
along  said  routes  by  the  New  York  and  Long  Island  Railroad  Company  as  a 
common  carrier. 

Section  No.  2.  Beginning  at  a  point  under  the  ground  at  or  near  the  west- 
erly end  of  Fifth  street  and  in  the  middle  line  thereof  at  low  water  mark 
on  the  east  side  of  the  East  river  in  the  borough  of  Queens,  and  extending 
thence  westerly  across  the  East  river  by  a  tunnel  under  said  river,  to  the 
easterly  end  of  Forty -second  street  in  the  borough  of  Manhattan;  thence  con- 
tinuing westerly  by  a  tunnel  under  said  Forty-second  street  to  a  point  600 
feet  west  of  Tenth  avenue  in  the  borough  of  Manhattan;  thence  by  a  curve 
southwesterly  and  a  tangent,  to  a  point  at  the  northeast  corner  of  West 
Forty-first  street  and  Eleventh  avenue ;  thence  passing  under  Eleventh  avenue, 
by  tunnel,  to  a  point  at  the  northwest  comer  of  Forty-first  street  and  Eleventh 
avenue;  thence  westerly  on  private  property  to  Twelfth  avenue,  crossing  which 
the  line  extends  westerly  to  the  pier  line  in  the  Hudson  river;  also  a  branch 
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deflecting  to  the  north,  at  a  point  fifty  feet  west  of  the  center  of  Tenth  avenue 
and  Forty-second  Btreet,  curving  to  the  north  to  and  across  Forty-third  street 
to  a  point  on  Eleventh  avenue,  150  feet  or  more  north  of  Forty-second  street, 
there  connecting  with  the  tracks  of  the  New  York  Central  and  Hudson  River 
railroad. 

Of  which  the  following  described  portion  has  been  completed  or  substan- 
tially completed: 

A  two-track  underground  railway  beginning  at  a  point  under  Forty-second 
street,  in  the  borough  of  Manhattan,  about  thirteen  and  sixty-two  one-hun- 
dredths  feet  easterly  from  the  westerly  line  of  Park  avenue;  extending  thence 
easterly  under  Forty -second  street  to  the  west  bank  of  the  East  river;  thence 
on  a  line  continuous  with  the  center  line  of  Forty -second  street,  under  the 
East  river,  to  the  easterly  bank  of  the  East  river,  in  the  borough  of  Queens; 
thence  under  private  property  to  a  point  at  or  near  Fourth  street  where  the 
center  line  of  Forty-second  street,  in  the  borough  of  Manhattan,  continued, 
intersects  the  center  line  of  Fourth  street,  in  the  borough  of  Queens,  at  or 
near  West  avenue;  thence  easterly  under  Fourth  street  and  private  property 
and  ending  at  a  point  twenty-four  feet  westerly  from  the  easterly  side  of 
Van  Alst  avenue. 

And  a  hearing  having  been  duly  held  by  the  commission  on  the  17th  day 
of  July,  1913,  Commissioner  Maltbie  presiding,  and  James  L.  Quackenbush 
appearing  for  the  said  surviving  trustees,  and  LeRoy  T.  Harkness,  assistant 
counsel,  attending  for  the  commission,  and  notice  of  a  hearing  upon  such 
application  having  been  duly  published  in  the  newspapers  specified  by  the 
commission,  and  due  consideration  having  been  had,  it  is 

Found,  that  public. convenience  and  advantage  will  be  best  subserved  by  the 
completion  and  operation  of  a  tunnd  railway  upon  the  route  first  above 
described. 

The  minutes  of  the  commission  for  July  24,  1913,  show  the 
following  proceedings  in  Case  No.  17Q5 : 

The  secretary  presented  a  communication  from  counsel  transmitting  the 
following  form  of  proposed  assignment  by  the  trustees  of  the  New  York  and 
Long  Island  Railroad  Company  to  Interborough  Rapid  Transit  Company. 

Upon  motion  duly  seconded,  it  was 

Resolved,  that  the  commission  hereby  approves  the  form  of  assignment, 
which   is  as   follows: 

[Here  followed  the  form  of  assignment.] 

Further  Resolved,  that  the  commission  grant  its  permission  to  the  making 
of  such  assignment  and  that  the  chairman  and  secretary  be  and  they  hereby 
are  authorized  and  directed  to  evidence  such  permission  by  executing  under 
the  seal  of  the  commission  a  form  of  permit  to  be  attached  to  such  assignment 
and  to  be  in  the  following  form : 

Permission  is  hereby  granted  to  the  foregoing  transfer  and  assignment. 

Further  facts  as  to  the  matter  appear  in  the  opinion  adopted. 
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LeRoy  T.  Harkness,  for  the  commission. 

James  L.  Quackenbush,  by  Frederick  G.  Watson,  for  the  peti- 
tioners. 

Maltbie,  Commissioner. —  This  is  an  application  by  August 
Belmont  and  others,  as  surviving  trustees  of  the  creditors,  stock- 
holders and  members  of  the  New  York  and  Long  Island  Railroad 
Company,  under  section  12  of  the  Railroad  Law,  for  a  certificate 
of  public  convenience  and  advantage  for  the  completion  of  an 
underground  or  tunnel  railway  in  the  boroughs  of  Manhattan  and 
Queens,  city  of  New  York,  and  for  the  permission  of  the  com- 
mission to  transfer  and  assign  to  Interborough  Rapid  Transit 
Company  the  said  railway,  together  with  all  surviving  franchises, 
consents,  permits  and  property  connected  therewith  (excluding 
any  property  not  necessary  to  the  construction,  equipment,  main- 
tenance or  operation  of  the  railway)  that  may  be  vested  in,  or 
held  by,  said  trustees. 

The  New  York  and  Long  Island  Railroad  Company  was  incor^ 
porated  in  1887  under  the  General  Railroad  Law  of  1850  for  the 
purpose  of  constructing,  maintaining  and  operating  an  under- 
ground or  tunnel  railway  in  the  then  city  of  New  York  and  the 
then  Long  Island  City.  The  company  filed  locations  and  changes 
of  route  and  obtained  the  consent  of  the  municipal  authorities  of 
the  city  of  New  York  and  of  Long  Island  City  and  of  the  abutting 
property  owners  on  some,  at  least,  of  the  streets  to  be  occupied  by 
the  railway  to  the  construction  of  such  railway  and  actually  con- 
structed a  portion  thereof,  but  failed  to  complete  the  railway  and 
put  it  in  operation  within  the  time  limit  prescribed  by  the  Rail- 
road Law.  In  the  suit  of  City  of  New  York  v.  Bryan,  the  Court 
of  Appeals  (196  N.  Y.  158),  intimated  that  the  rights  of  the  com- 
pany had  lapsed,  but  dismissed  the  case  upon  the  ground  that  the 
state  of  New  York  was  not  a  party  to  the  suit.  In  1910,  remedial 
legislation  (Laws  of  J910,  chap.  478)  was  enacted  by  the  legis- 
lature, providing  that  in  a  ease  such  as  this  the  railway  and  all 
surviving  franchises,   consents,   permits  and  property  connected 
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therewith  should  vest  in  the  directors  of  the  corporation,  their 
survivors  or  successors,  and,  if  the  public  service  commission  of 
the  district  in  which  the  railway  is  located  should  find  that  pub- 
lic convenience  and  advantage  would  be  l^est  subserved  by  the  com- 
pletion and  operation  thereof,  it  should  be  lawful  for  such  di- 
rectors, their  successors  or  assigns,,  with  the  permission  of  the 
commission  and  of  the  mayor  of  the  city,  to  assign  such  railway 
and  all  surviving  franchises,  consents,  permits  and  property  to 
any  railroad  corporation  created  under  the  laws  of  the  state, 
which  should  receive  a  franchise  or  contract  for  the  construction 
and  operation  of  a  railroad  upon  the  whole  or  any  portion  of  the 
route  of  said  tunnel  railway  which  had  been  so  constructed. 

Under  date  of  March  19,  1913,  the  city  of  Kew  York,  acting 
by  the  commission,  entered  into  a  contract  with  the  Interborough 
Kapid  Transit  Company  wherein  the  Interborough  Rapid  Transit 
Company  was  authorized  to  construct  and  operate  a  railroad  on 
the  route  of  the  so-called  Steinway  Tunnel,  and  provided  for  such 
aissignment  by  the  surviving  trustees  of  the  New  York  and  Long 
Island  Railroad  Company.  In  pursuance  of  that  contract,  such 
surviving  trustees  are  now  before  the  commission,  asking  (1)  that 
the  commission  find  that  public  convenience  and  advantage  would 
be  best  subserved  by  the  completion  of  the  railway,  and  (2)  that 
the  commission  grant  its  permission  for  the  proposed  assignment 
by  such  surviving  trustees  to  the  Interborough  Rapid  Transit 
Company. 

This  is  in  reality  but  the  carrying  out  of  one  of  the  provisions 
of  the  contract  of  March  10,  1913,  which  was  agreed  to  by  the 
commission  acting  under  its  rapid  transit  powers.  The  operation 
of  the  Steinway  Tunnel  will  be  to  the  public  convenience  and  ad- 
vantage, and,  in  my  opinion,  the  application  of  the  said  trustees 
should  be  granted. 
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In  the  Matter  of  the  Complaint  of  Alonzo  B.  Kight  against  the 
United  Electric  Light  and  Power  Company. 

Case.  No.  1638. 

(Public  Service  Commission,  First  District,  August  2,  1913.) 

Discriminations  and  preferences  —  electrical  corporations  —  special  privileges 
and  rates  for  large  consumers  —  "  conjunctional  service  rider  "  on  "  wtole- 
sale  contract "—  buildings  not  more  than  loo  feet  apart 

Discriminations  and  preferences  —  electrical  corporations  —  special  privileges 
and  rates  for  large  consumers  —  "  standard  contract  rider  "  for  **  inclusion 
of  tenants'  consumption"  to  give  proprietor  a  lower  rate  —  "wholesale 
rate." 

Discriminations  and  preferences  —  electrical  corporations  —  special  privileges 
and  rates  for  large  consumers  —  "  standard  contract  rider  "  for  **  inclusion 
of  tenants'  consumption"  to  give  proprietor  a  lower  rate  —  "general 
rate." 

Rates  and  charges  —  electrical  corporations  —  "conjunctional  service"  and 
"inclusion  of  tenants'  consumption"  —  modification  of  standard  contract 
riders  to  entitle  complaicant  to  certain  published  rates. 

Tariff  schedules  —  rates  and  forms  of  contract  —  filing  and  posting  —  aUow- 
ance  of  special  rates  and  privileges  without  notice  to  the  public. 

Standard  contract  "  rider  22  "  of  the  United  Electric  Light  and  Power 
Company,  known  as  the  "  conjunctional  service  rider,"  providing  that, 
in  view  of  the  fact  that  the  buildings  enumerated  in  the  contract,  (1)  are 
supplied  under  the  wholesale  contract;  (2)  are  not  more  than  100  feet 
apart;  (3)  arc  under  a  common  ownership  of  leasehold;  and  (4)  may 
be  served  from  a  single  center  of  distribution,  the  current  required  for 
them  may  be  taken  collectively  in  determining  the  rate  to  which  the 
undersigned  is  entitled  under  the  contract,  should  be  canceled  as  unrea- 
sonable and  discriminatory,  and,  if  any  like  provision  for  a  conjunctional 
service  privilege  is  re-established,  it  should  be  made  available  equally  to 
large  and  small  consumers. 

Standard  contract  "  rider  20  "  of  the  United  Electric  Light  and  Power 
Company,  entitled  "inclusion  of  tenants'  consumption:  wholesale  rate," 
and  providing  certain  rules  with  reference  to  the  inclusion,  by  the  pro- 
prietor of  a  building,  of  the  amount  of  electricity  consumed  by  his 
tenants  in  order  to  secure  a  lower  rate  and  make  up  the  amount  of 
annual  or  monthly  consumption  needed  by  him  to  secure  a  lower  (whole- 
sale) rate,  is  unreasonable  and  discriminatory,  and  should  be  withdrawn 
and  not  reissued. 

Standard  contract  "  rider  24  "  of  the  United  Electric  Light  and  Power 
Company,  under  its  general  rate,  entitled  "  inclusion  of  tenants'  consump- 
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tion:  general  rate,"  providing  certain  rules  governing  the  "inclusion  of 
tenants'  consumption  "  in  determining  the  rate  which  may  be  secured  by 
the  proprietor  of  a  building  in  which  all  the  apartments  are  furnished 
with  current  under  the  contract  containing  such  **  rider/'  is  unreasonable 
and  unjust,  and  should  be  canceled. 

The  demand  of  the  complainant  that  "  standard  contract  riders  "  20,  22 
and  24,  should  be  required  to  be  modified  so  as  to  permit  him  to  take 
advantage  of  the  terms  thereof  and  secure  the  lower  rates  afforded 
thereby,  should  be  denied,  but  the  three  "riders"  should  be  required  to 
be  withdrawn  and  canceled. 

In  the  course  of  hearings  as  to  the  propriety  of  the  "  inclusion  of 
tenants'  consumption "  rider  to  the  standard  form  of  contract  of  the 
United  Electric  Light  and  Power  Company,  it  was  testified  that  the  com- 
pany sometimes  permitted  an  owner  or  lessee  to  get  the  benefit  of  ten- 
ants' consumption  under  the  wholesale  contract  without  any  tenants' 
inclusion  rider  to  his  contract.  An  owner  or  lessee  had  been  allowed  to 
have  separate  meters  set  for  his  tenants  and  separate  readings  made  by 
the  company,  and  to  receive  from  the  company  itemized  statements  of 
account  for  each  account,  and  to  pay  for  the  total  consumption  at  the 
wholesale  rate,  charging  his  tenants  any  rate  which  might  be  agreed 
upon  between  them  and  him.  If  any  tenant  objected,  that  tenant  had 
been  billed  separately,  but  the  others  have  remained  grouped.  It  appears 
that  this  had  been  done  without  anv  notice  of  the  schedule  of  rates  filed 
and  posted  under  the  order  of  the  commission.  Held^ —  that  this  practice 
was  clearly  in  violation  of  the  company's  tariff  schedule  as  filed,  and 
ought  not  to  have  been  established  by  the  company  without  the  publica- 
tion and  filing  of  notice  to  the  public,  in  the  form  of  an  appropriate 
rider  or  otherwise. 


The  complaint  was  directed  against  certain  rules,  re<^lation8 
and  practices  of  the  United  Electric  Light  and  Power  Company 
shown  in  three  standard  tariff  "  riders  "  filed  with  the  commis- 
sion by  the  defendant,  as  a  part  of  the  latters  rate  schedule. 
These  riders  prescribe  conditions  under  which  consumers  might 
take  advantage  of  the  lower  rates  granted  for  consumption  in 
large  quantities. 

The  complainant  demanded  that  standard  contract  "  riders  " 
22  and  24,  entitled,  respectively,  "  conjunctional  service "  and 
*' inclusion  of  tenants'  consumption  —  general  rate,"  should  be 
modified  so  that  he  would  be  able  to  avail  himself  of  the  privilege 
afforded  by  these  riders,  for  the  supply  of  two  buildings  owned 
by  him  on  the  opposite  sides  of  One  Hundred  and  Eightieth 
street^  in  the  borough  of  Manhattan.     Rider  20  was  also,  by  con- 
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sent  of  the  parties,  passed  upon  in  the  proceeding.  These  three 
riders  are  quoted  in  full  in  the  order  which  follows. 

The  order  entered,  on  August  1,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted,  was,  in  full,  as  follows: 

A  hearing  having  been  duly  had  in  this  matter  before  Hon.  Milo  R. 
Maltbie,  commissioner,  beginning  on  February  24,  1913,  Oscar  A.  Hirsch 
appearing  for  the  complainant,  and  Henry  J.  Hemmens  appearing  as  counsel 
for  the  United  Electric  Light  and  Power  Company;  and  it  appearing  that  said 
company  on  September  9,  1912,  filed  with  the  commission  and  posted  its 
schedule  of  rates,  which  contained,  among  others,  the  following  standard 
contract  riders: 

"  20.  Inclusion  of  tenants'  consumption  —  wholesale  rate : 

"  It  is  further  understood  and  agreed  that  the  customer  will  exclude  all 
other  electric  service  from  the  building  and  not  install  a  private  plalit  for 
light  or  power  during  the  term  of  this  contract,  and  to  guarantee  the  use  of 
100,000  kilowatt  hours  of  electric  current  annually  in  said  building.  Said 
guarantee  shall  include  all  current  consumed  by  the  tenants  in  the  building 
as  well  as  current  consumed  by  the  undersigned.  It  is  understood,  however, 
that  the  accounts  of  the  tenants  shall  have  no  further  connection  with  the 
contract. 

''22.  Conjunctional  service: 

''It  is  further  understood  and  agreed  that  in  view  of  the  fact  that  the 
buildings  enumerated  herein  are  supplied  under  the  wholesale  contract,  are 
not  more  than  100  feet  apart,  are  under  a  common  leasehold,  ownership,  and 
may  be  served  from  a  single  centre  of  distribution,  the  current  required  for 
them  may  be  taken  collectively  in  determining  the  rate  to  which  the  under- 
signed is  entitled  under  this  contract. 

**  24.  Inclusion  of  tenants'  consumption  —  general  rate : 

"  It  is  further  understood  and  agreed  that  in  view  of  the  fact  that  the 
building   or   buildings   enumerated    in   this   contract   are   under   a   common 
(ownership)   are  intercommunicating  within  the  building,  are  classed  as' one 
( leasehold ) 

fire  risk  and  operated  as  a  single  property  and  that  the  owner  or  lessee 
agrees  to  purchase  under  this  contract  the  current  for  all  of  the  apartments 
within  the  building  or  buildings,  that  the  United  Electric  Light  and  Power 
Company  will  furnish  and  set  meters  for  said  apartments  and  will  render  if 
required  by  the  customer  an  itemized  statement  under  this  contract,  giving 
the  readings  and  numbers  of  the  individual  meters. 

"Stores  within  the  building  or  buildings  are  not  classed  as  'apartments.' 
They  may  be  included  at  the  option  of  the  owner  or  lessee. 

"It  is  further  understood  and  agreed  that  the  owner  or  lessee  will  be 
responsible  to  the  company  for  all  consumption  of  current  within  the  building 
included  hereunder." 

which  said  contract  riders  since  October  9,  1912,  have  been  effective  and  in 
force,  and  the  commission  having  determined  that  the  rates,  charges  and 
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regulations  provided  for  in  said  contract  riders  are  unjust  and  unreason- 
able, it  is 

Ordered,  that  said  United  Electric  Light  and  Power  Company  be  and  it 
hereby  is  directed  to  cancel  said  riders  and  each  of  them,  and  on  or  before 
October  1,  1913,  to  file  with  the  commission  and  post  its  printed  notice  or 
supplement  accordingly;  and  it  is  further 

Ordered,  that  this  order  shall  take  effect  August  1,  1913,  and  shall  continue 
in  force  until  abrogated  or  modified;  and  it  is  further 

Ordered,  that  on  or  before  August  15,  1913,  said  United  Electric  Light 
and  Power  Company  notify  the  commission  whether  this  order  is  accepted 
and  will  be  obeyed. 

The  further  facts  in  the  matter  appear  in  the  opinion. 
Oscar  A.  Hirsch,  for  the  complainant. 

Edward  S.  Brownson  and  Arthur  S.  Luria,  for  other  con- 
sumers of  electricity  supplied  by  the  defendant. 

Beardsley,  Hemmens  and  Taylor,  by  Henry  J.  Hemmens,  for 
the  United  Electric  Light  and  Power  Company. 

Maltbib,  Commissioner. —  The  complainant  is  the  owner  of 
two  buildings  located  at  660  and  661  West  One  Hundred  and 
Eightieth  street,  in  the  borough  of  Manhattan,  New  York  City. 
These  buildings  are  on  opposite  sides  of  One  Hundred  and 
Eightieth  street,  with  a  distance  of  less  than  lOO  feet  between 
them;  and  each  building  contains  apartments  used  for  residence 
purposes  as  well  as  a  number  of  stores.  The  complainant,  as 
proprietor,  and  the  tenants  occupying  the  apartments  and  stores 
are  served  with  electric  current  by  the  defendant,  the  United 
Electric  Light  and  Power  Company. 

The  defendant  has  a  so-called  "  general "  rate  and  a  "  whole- 
sale "  rate.  Under  the  general  rate,  the  consumer  pays  ten  cents 
per  kilowatt  hour  for  the  first  250  kilowatt  hours  of  monthly 
consumption,  the  rate  gradually  decreasing  for  each  added  in- 
crement of  consumption  until  the  charge  becomes  five  cents  per 
kilowatt  hour  for  the  excess  over  1,500  kilowatt  hours  of  monthly 
consumption.  The  wholesale  rate  is  available  only  to  consumers 
who  guarantee  the  use  of  100,000  kilowatt  hours  per  annum. 
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This  rate,  beginning  at  five  cents  per  kilowatt  hour  for  the  first 
100,000  kilowatt  hours  of  annual  consumption,  decreases  for 
added  increments  of  consumption  until  it  becomes  three  cents  per 
kilowatt  hour  for  the  excess  over  200,000  kilowatt  hours  per  an- 
num. To  consumers  who  use  very  large  quantities  of  current,  a 
further  reduction  is  made,  a  consumer  using  not  lees  than  833,- 
333%  kilowatt  hours  per  annum  being  charged  at  the  uniform 
rate  of  three  cents  per  kilowatt  hour. 

The  complaint  in  this  case  is  directed  against  certain  rules  con- 
tained in  "  riders  "  filed  with  the  commission  as  a  part  of  the 
defendant's  rate  schedule,  which  prescribe  the  conditions  under 
which  consumers  may  take  advantage  of  the  lower  rates  granted 
for  consumption  in  large  quantities.  The  complainant  applied 
to  the  defendant  for  a  contract  in  which  he  should  be  given  the 
benefit  of  standard  contract  riders  22  and  24,  providing  respect- 
ively for  "  conjunctional  service "  and  "  inclusion  of  tenants' 
consumption  —  general  rate."  The  execution  of  such  a  contract 
was  refused  by  the  defendant.  The  complainant  does  not  claim 
that  he  would  be  entitled  to  this  form  of  contract  under  the  terms 
of  the  riders  as  they  now  appear  in  the  defendant's  schedule ;  but 
he  asks  that  the  riders  may  be  modified  so  that  he  will  be  able  to 
avail  himself  of  their  privileges  under  the  conditions  existing  in 
the  two  buildings  referred  to  above. 

During  the  progress  of  the  hearing  in  this  case,  the  issues  have 
been  somewhat  broadened  by  the  consent  of  all  parties  interested, 
so  that  a  decision  can  bo  made  generally  on  the  reasonableness  of 
the  riders  already  mentioned  and  also  standard  contract  rider  20, 
entitled  "  Inclusion  of  tenants'  consumption  —  wholesale  rate," 

Conjunctional  Service 
The  defendant's  standard  contract  rider  22  is  as  follows: 

It  is  further  understood  and  agreed  that  in  view  of  the  fact  that  the 
buildings  enumerated  herein  are  supplied  under  the  wholesale  contract,  are 

not  more  than  100  feet  apart,  are  under  a  common  t^^^"  ^P'   and  may  be 

^  (leasehold) 

served  from  a  single  centre  of  distribution,  the  current  required  for  them 

may  be  taken  mllectively  in  determining  the  rate  to  which  the  undersigned 

is  entitled  under  this  contract. 
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As  the  conditions  existing  in  the  complainant's  two  buildings 
make  it  impracticable  for  him  to  secure  a  "  wholesale  "  contract, 
he  can  derive  no  benefit  from  this  "  conjunctional  service  "  rider, 
which  by  its  terms  can  be  used  only  in  connection  with  the  whole- 
sale contract.  The  complainant  alleges  that  the  rider  should  be 
made  applicable,  also,  to  contracts  at  the  "general"  rate,  and 
asks  that  it  may  be  amended  so  as  to  produce  this  result.  It  is 
claimed  that  the  rider  in  its  present  form  is  unjust  and  unreason- 
able, and  that  an  unjust  discrimination  is  made  against  con- 
sumers who  have  buildings  not  more  than  100  feet  apart  and  do 
not  use  as  much  as  100,000  kilowatt  hours  of  electric  current 
per  annum. 

No  adequate  reason  has  been  given  by  the  defendant  why  the 
conjunctional-service  privilege  should  not  be  granted  to  small  as 
well  as  to  large  consumers  if  it  is  granted  to  any.  The  buildings 
served  under  this  provision  are  in  very  close  proximity  and  may 
be  served  from  a  single  center  of  distribution,  just  as  a  single 
building  is  served.  There  is  no  difference  in  cost  of  service  due 
to  the  fact  that  more  than  one  building  is  supplied  that  is  not 
represented  by  the  difference  in  the  rate  for  current.  The  only 
reason  which  has  been  suggested  for  making  a  distinction  be- 
tween large  and  small  consumers  with  reference  to  conjunctional 
service,  is  that  a  large  consumer  might  find  it  advantageous  to 
put  in  a  private  electric  plant  if  he  were  not  allowed  the  benefit 
of  this  rider,  while  a  small  consumer  would  not  find  it  advan* 
tageous  or  practicable  to  do  so.  This  reason,  standing  alone,  we 
do  not  consider  a  reasonable  or  sufficient  basis  on  which  to  make 
a  distinction  between  classes  of  consumers.  The  fact  that  a 
small  consumer  cannot  operate  a  private  plant  economically  ought 
not  to  be  made  the  basis  for  excluding  him  from  a  privilege  ac- 
corded to  those  who  are  so  fortunately  situated  that  they  may 
build  a  private  plant.  It  should  be  remembered,  also,  that  the 
extension  of  the  privileges  of  this  rider  to  small  consumers  will 
not  give  them  the  same  rate  which  is  granted  to  large  consumers ; 
it  will  merely  give  them  equal  privileges  in  having  their  rate 

determined  according  to  the  quantity  of  electric  current  which 
Dkpt.  Rkp.  Vol.  IV  12 
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they  consume.     There  is  a  large,  and  perhaps  unjustifiable,  dif- 
ference in  the  rates  per  kilowatt  hour. 

The  present  rider  should  be  canceled^  and  if  any  like  provision 
is  re'estdblishedj  it  should  be  available  equally  to  large  and  small 
consumers.  We  do  not  now  find  that  no  such  rider  should  be  in 
force.  The  complainant  has  made  no  such  request,  and  this 
question  was  not  fully  considered  in  the  proceeding. 

Inclusion  of  Tenants'  Consumption 

The  defendant  has  two  riders  prescribing  rules  with  reference 
to  the  inclusion,  by  the  proprietor  of  a  building,  of  the  ajpount  of 
electricity  consumed  by  his  tenants  in  order  to  secure  a  lower 
rate  and  to  make  up  the  amount  of  annual  or  monthly  consump- 
tion needed  by  him  to  secure  a  lower  rate.  The  rider  dealing 
with  the  inclusion  of  tenants'  consumption  under  the  wholesale 
standard  contract  rider  20,  is  as  follows: 

■ 

It  is  further  understood  and  agreed  that  the  customer  will  exclude  all  other 
electric  service  from  the  building  and  not  instaU  a  private  plant  for  light 
or  power  during  the  term  of  this  contract,  and  to  guarantee  the  use  of 
100,000  kilowatt  hours  of  electric  current  annually  in  said  building.  Said 
guarantee  shall  include  all  current  consumed  by  the  tenants  in  the  building 
as  well  as  current  consumed  by  the  undersigned.  It  is  understood,  however, 
that  the  accounts  of  the  tenants  shall  have  no  further  connection  with  the 
contract. 

It  will  be  noted  that  proprietor  and  tenant  are  treated  quite 
differently.  The  proprietor  of  a  building,  or  buildings  entitled 
to  conjunctional  service,  whose  total  consumption,  including  that 
of  all  tenants,  is  not  less  than  100,000  kilowatt  hours  per  annum, 
is  given  the  wholesale  rate  on  the  electricity  which  he  himself 
consumes,  no  matter  what  its  quantity  may  be,  whether  it  be  50 
kilowatt  hours  per  annum  or  500,000.  The  particular  whole- 
sale rate  which  he  pays  varies,  of  course,  with  the  total  consump- 
tion upon  his  premises,  ranging  from  a  maximum  of  five  cents  to 
a  minimum  of  three  cents  per  kilowatt  hour.  The  accounts  of  his 
tenants,  however,  have  "  no  further  connection  "  with  his  con- 
tract. The  electric  company  places  meters  for  the  tenants,  reads 
and  maintains  these  meters,  makes  out  separate  bills,  collects  the 
charges  and  takes  the  risk  of  uncollectible  accounts.     The  pro- 
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prietor  is  not  put  to  any  expense  in  this  direction,  and  does  not 
even  guarantee  any  accounts.  The  rate  charged  to  each  tenant 
may  be  the  general  or  the  wholesale  rate,  depending  upon  the 
amount  of  his  individual  consumption,  but  the  proprietor  will 
get  wholesale  rates,  about  one-half  the  general  rates,  if  the  sum 
of  all  consumption  equals  100,000  per  kilowatt  hour  per  annum. 

Take  the  case  of  an  apartment  house  or  loft  building  where  cur- 
rent is  consumed  by  many  tenants.  Assume  that  the  landlord 
uses  in  one  year  3,000  kilowatt  hours,  and  in  the  month  in  ques- 
tion 200  kilowatt  hours;  that  the  total  consumption  of  landlord 
and  tenants  is  150,000  kilowatt  hours  annually;  and  that  a  cer- 
tain tenant's  bill  for  one  month  is  for  200  kilowatt  hours.  The 
landlord  will  pay  an  average  of  four  and  two-thirds  cents  per 
kilowatt  hour,  or  nine  dollars  and  thirtv-three  cents  for  200 
units.  The  tenant  will  pay  ten  cents  per  kilowatt  hour,  or 
twenty  dollars  for  the  same  amount.  The  service  from  the 
supply  company  is  precisely  the  same,  yet  one  pays  over  twice 
as  much  as  the  other.  What  has  the  landlord  done  which  entitles 
him  to  this  large  difference?  Is  not  the  tenant  just  as  much  en- 
titled to  benefit  from  his  neighbor's  consumption,  as  the  landlord 
from  that  of  the  tenants?  If  the  company  can  afford  to  supply 
him  at  such  a  low  rate,  why  can  it  not  give  a  like  rate  to  the 
others  in  the  same  building? 

It  is  suggested  by  the  company  that  the  proprietor  guarantees 
a  consumption  of  100,000  kilowatt  hours  per  annum,  that  he  will 
be  obliged  to  make  up  a  deficinency  if  the  total  falls  below  that 
amount,  and  that,  therefore,  he  should  have  a  lower  rate.  But 
the  guaranty  involves  no  risk,  or  possibility  of  loss,  if  reasonable 
care  is  used.  If  the  proprietor  has  had  any  experience  with 
the  building  or  similar  buildings,  he  can  estimate  the  consump- 
tion closely;  and  if  the  load  will  exceed  100,000  kilowatt  hours, 
he  signs  the  contract;  if  it  will  not,  he  naturally  does  not  take 
the  wholesale  contract.  Further,  if  he  should  misjudge  the 
probable  consumption,  he  could  change  his  contract  and  be  re- 
billed  at  the  general  rata     Thus,  he  need  take  no  risk  whatever. 

Apparently  the  only  thing,  great  or  small,  which  the  proprietor 
does  under  rider  20,  in  order  to  secure  the  benefit  of  the  large 
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reduction  of  the  wholesale  rate,  besides  being  so  fortunate  as  to 
have  tenants  who  consume  a  large  amount  of  electricity  in  the 
aggregate,  is  to  exclude  all  other  electric  service  from  his  prem- 
ises and  refrain  from  installing  a  private  plant  during  the  term 
of  the  contract;  in  other  words,  he  assures  the  electric  company 
against  competition  on  his  premises  by  himself  or  other  electric 
companies.  As  the  only  other  electric  company  doing  a  general 
business  is  controlled  through  stock  ownership  by  the  same  com- 
pany —  the  Consolidated  Gas  Company  —  that  controls  the 
United  Company,  competition  from  a  general  supply  company  is 
not  a  serious  bug-a-boo;  it  certainly  affords  no  justification  for 
the  low  rate. 

The  only  other  inducement  suggested  is  the  agreement  of  the 
proprietor  not  to  install  a  private  electric  plant.  But  if  this  is 
adequate  compensation,  why  should  not  the  small  landlord  be 
allowed  a  rate  of  five,  four  and  three  cents  if  he  agrees  not  to  in- 
stall a  private  plant?  The  low  rates  are  extended  only  to  those 
who  have  a  large  consumption  or  whose  tenants  have  a  large 
consumption.  Obviously  the  small  proprietors  cann^a  afford  to 
operate  a  private  plant;  their  consumption  is  not  sufficient  to 
make  it  pay.  But  the  proprietor  who  controls  a  large  output 
may  be  able  to  build  and  operate  a  private  plant,  and  to  him  the 
low  rates  are  tendered.  It  is  obviously  unfair  to  take  such  ad- 
vantage of  the  limitations  of  the  small  proprietor.  This  is  a 
public  utility,  and  the  discrimination  is  plainly  unjust  and  un- 
reasonable. As  in  the  matter  of  conjunctional  service  rates 
already  considered,  the  mere  desire  to  prevent  competition  by  a 
private  source  of  supply  is  not  a  sufficient  or  reasonable  basis  for 
the  large  reduction  in  rates  allowed. 

The  rider,  entitled  "  Inclusion  of  tenants'  consumption 
—  Wholesale  rate/'  shovM  he  withdrawn  and  not  reissued. 

The  third  rider  covered  by  the  complaint  in  this  case,  standard 
contract  rider  24  under  the  general  rate,  is  as  follows: 

It  is  further  understood  and  agreed  that  in  view  of  the  fact  that  the 

building   or   buildings   enumerated   in   this   contract   are   under   a   common 

( leasehold  ) 

.  ,  .  '     are  interconununicating  within  the  building,  are  classed  as  one 

fire  risk  and  operated  aa  a  single  property  and  that  the  owner  or  lessee 
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agrees  to  purchase  under  this  contract  the  current  for  all  of  the  apartments 
within  the  building  or  buildings,  that  the  United  Electric  Light  and  Power 
Company  will  furnish  and  set  meters  for  said  apartments  and  will  render  if 
required  by  the  customer  an  itemized  statement  under  this  contract,  giving 
the  readings  and  numbers  of  the  individual  meters. 

Stores  within  the  building  or  buildings  are  not  classed  as  "apartments." 
They  may  be  included  at  the  option  of  the  owner  or  lessee. 

It  is  further  understood  and  agreed  that  the  owner  or  lessee  will  be 
responsible  to  the  company  for  all  consumption  of  current  within  the  building 
included  hereunder. 

The  general  rate  to  which  this  is  applicable  is: 

For  the  first  260  kilowatt  hours  consumed  monthly 10  cents 

For  the  next  260  kilowatt  hours  consumed  monthly 0  cents 

For  the  next  250  kilowatt  hours  consumed  monthly 8  cents 

For  the  next  250  kilowatt  hours  consumed  monthly 7  cents 

For  the  next  500  kilowatt  hours  consumed  monthly 6  cents 

For  all  over  1,600  kilowatt  hours  consumed  monthly 5  cents 

An  example  will  show  how  the  rider  works  in  connection  with 
this  rate.  Assume  an  owner  or  lessee  consumes,  in  a  certain  moi.th 
200  kilowatt  hours,  that  all  of  his  tenants  consume  in  the  same 
month  5,000  kilowatt  hours,  and  that  no  one  uses  more  than 
250  kilowatt  hours.  If  the  proprietor  is  working  under  rider  24, 
he  will  receive  a  statement  from  the  company  giving  the  readings 
for  each  meter  in  the  building,  the  consumption  for  each  and 
the  total  amount  due  the  company,  which  in  the  case  just  assumed 
will  be  computed  as  follows:       ^ 

First     250  kilowatt  hours  @  10  cents $25  00 

Next      250  kilowatt  hours  @     9  cents 22  50 

Next      260  kilowatt  hours  @     8  cents 20  00 

Next      250  kilowatt  hours  @     7  cents ^a  nn 

Next      600  kilowatt  hours  (D     6  cents 17S  cn 

Next  3,500  kilowatt  hours  @     5  cents ^*^  ^" 

Total  6,000  kilowatt  hours  @     6.S  cents ^-^^  ^^ 

What  the  proprietor  does  thereafter  is  a  matter  beyond  the  com- 
pany's control.  If  he  charges  the  tenants  at  the  regular  rate  of 
the  company,  which  he  may  do  without  arousing  their  curiosity, 
the  credit  side  of  the  account  will  stand:  4,800  kilowatt  hours  at 
ten  cents,  $480.    From  this  it  appears  that  the  landlord  will  get 
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his  curreat  free  and  make  a  profit  of  $190  in  a  single  montL 
But,  as  he  would  have  to  pay  at  the  rate  of  ten  cents  per  kilowatt 
hour,  or  $20  for  his  own  use  (200  kilowatt  hours)  if  he  had  no 
rider,  it  has  improved  his  condition  to  the  extent  of  $210  as 
compared  with  the  landlard  who  has  no  such  rider.  In  a  year,  this 
would  amount  to  a  fine  profit.  If  the  landlord  were  to  give  his 
tenants  a  ten  per  cent  discount  from  the  company's  rates,  he 
would  still  profit  to  the  extent  of  $162  per  month. 

Upon  the  other  hand,  the  company  does  practically  everything 
which  it  would  be  called  upon  to  do  if  the  rider  were  not  in  force. 
It  provides,  installs,  maintains,  calibrates  and  reads  the  meters, 
which  are  as  numerous  in  one  case  as  the  other.  The  fixed 
charges  are  precisely  the  same,  and  the  only  difference  in  operating 
expenses  is  that  where  the  rider  is  in  force  the  company  issues  a 
single  statement  to  the  proprietor  instead  of  separate  statements  to 
the  tenants,  and  looks  to  him  for  payment  instead  of  to  the  tenants. 
The  difference  in  cost  of  preparing  the  statements  or  bills  and  of 
collecting  them  is  very  slight,  and  the  loss  from  uncollectible  bilk 
is  negligible.  The  average  loss  per  annum  is  less  than  one-half 
of  one  per  cent  of  receipts,  and  for  apartment  houses  alone  about 
six  or  seven-tenths  of  one  per  cent.  Even  at  the  ten-cent  rate,  this 
would  mean  less  than  one  mill  per  kilowatt  hour,  whereas  the 
difference  in  rates,  as  shown  by  the  above  case,  is  several  cents 
per  kilowatt  hour.  That  the  rider  is  not  justifiable  on  the  basis 
of  a  difference  in  cost  of  service*is  indicated  by  the  rapidity  with 
which  agencies  have  sprung  up,  each  endeavoring  to  secure  a  part 
of  the  large  profit  to  the  proprietor  under  these  tenants'  inclusion 
riders. 

There  are  important  differences  between  riders  20  and  24.  It 
has  been  pointed  out  that,  under  the  wholesale  rider,  the  proprietor 
does  practically  nothing  except  to  abstain  from  erecting  a  private 
plant,  and  to  allow  the  tenants  to  work  like  busy  bees  piling  up 
the  total  consumption,  from  which  he  reaps  a  benefit  in  greatly 
reduced  rates.  He  haF  nothing  to  do  with  the  tenants ;  their  bills 
do  not  even  come  to  him  for  collection. 

Under  the  general  rider,  every  tenant  occupying  an  apartment 
must  eon^Hcnt  to  the  arraiiiifincMit :  oven  one  may  prevent  the  land- 
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lord  from  getting  the  benefit  of  the  reduction.  The  consumption  of 
tenants  occupying  stores  may  be  included  or  not,  at  the  option  of 
the  proprietor;  and  it  is  here  that  the  complainant  considers  the 
rider  unfair.  He  finds  it  impracticable  to  include  all  the  tenants 
occupying  apartments,  but  there  are  a  number  of  tenants  occupy- 
ing stores  whom  he  desires  to  include  and  cannot.  He  contends 
that  the  terms  of  the  rider  are  discriminatory  in  that  a  proprietor, 
upon  whose  premises  there  is  a  large  consumption  of  electricity  in 
stores,  cannot  include  that  consumption  unless  he  also  includes 
the  consumption  of  every  apartment  tenant.  It  is  urged  that  this 
rule  unduly  favors  proprietors  who  either  have  no  apartment 
tenants  or  are  unable  to  secure  the  cooperation  of  all  they  have. 
The  complainant  asks  that  the  rider  be  modified  so  that  stores  and 
apartments  will  be  put  on  the  same  basis  and  a  proprietor  may 
include  such  tenants,  either  of  stores  or  apartments,  as  he  may 
choose.  Under  the  wholesale  rider,  he  would  receive  the  benefit 
regardless  of  any  tenant's  wishes. 

The  defendant  objects  to  such  a  modification  of  the  rider  on  the 
ground  that  a  proprietor,  if  allowed  to  exclude  a  portion  of  the 
apartment  tenants  from  his  contract,  would  leave  out  the  less 
reliable  tenants,  for  whose  bills  he  would  prefer  not  to  become 
responsible,  leaving  to  the  electric  company  the  risk  of  uncollectible 
accounts.  It  is  said  that  this  risk  for  stores  is  much  less  than  for 
apartments.  On  the  other  hand,  it  must  be  remembered  that  the 
rates  paid  by  the  apartment  tenants  who  are  not  included  are  in 
meet  cases  higher  than  the  rate  which  would  be  charged  to  the 
proprietor  for  their  consumption  if  they  were  included,  for  the 
proprietor  would  pay  at  the  reduced  rate  allowed  to  large  con- 
sumers. Probably  these  higher  rates  would  fully  compensate,  or 
even  more  than  compensate,  any  loss  due  to  uncollectible  bills 
and  any  added  expense  of  coUeotion.  Further,  electric  companies 
may  require  consumers  to  make  deposits  of  amounts  sufficient  to 
insure  payment  of  their  bills,  and  the  losses  from  this  source 
either  are,  or  can  undoubtedly  be  made,  very  slight.  In  our 
opinion,  general  rate  rider  24  should  be  canceled  as  unjust  and 
vnreasortnhle. 

In  the  course  of  the  hearings,  it  was  testified  that  the  company 
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has  allowed  an  owner  or  lessee  to  get  the  benefit  of  tenants'  con- 
sumption under  the  wholesale  contract  without  any  tenants'  in- 
clusion rider.  He  has  been  allowed  to  have  separate  meters  set 
for  his  tenants  and  separate  readings  made  by  the  company,  to 
receive  fn)m  the  company  itemized  statements  of  account  for  each 
tenant,  and  to  pay  for  the  total  consumption  at  the  wholesale 
rate,  charging  his  tenants  any  rate  which  may  be  agreed  upon 
between  them  and  him.  If  any  tenant  objected,  he  has  been 
billed  separately,  but  the  others  have  been  grouped.  This  has  been 
done  «rithout  any  notice  in  the  schedule  of  rates  filed  and  posted 
under  order  of  the  commission,  and  is  clearly  in  violation  of  same. 
This  practice  ought  not  to  have  been  established  by  the  company 
without  the  publishing  and  filing  of  notice  to  the  public  in  the  form 
of  an  appropriate  rider  or  otherwise,  and  now  that  the  tenants' 
inclusion  riders  must  be  canceled,  the  practice  must  of  necessity 
cease. 


In  the  Matter  of  the  Hearing  upon  the  Motion  of  the  Commission 
on  the  Question  of  Changes  or  Improvements  in  the  Regula- 
tions, Practices  and  Service  of  Railkoad  Corporatio:s^s, 
Street  Railroad  Corporations  and  Common  Carriers  Sub- 
ject to  the  Jurisdiction  of  the  Commission,  in  Respect  to  Smok- 
ing ON  Passenger  Cars  and  in  Passenger  Stations. 

Case  No.  1689. 

(Public  Service  CommiBsion,  First  District,  August  1,  1913.) 

Regulations  and  practices  —  street  railroad  corporations  —  railroad  corpora- 
tions—  rapid  transit  railroad  corporations  —  prevention  of  smoking  on 
surface  cars. 

Stations  and  station  facilities  —  waiting-rooms  —  prevention  of  smoking—- 
regulations  prescribed. 

Powers  of  commission  —  prevention  of  violations  of  law  —  municipal  ordi- 
nances—  sanitary  code  —  fire  and  police  regulations  against  smoking  on 
cars  —  duty  of  commission  —  Public  Service  Commissions  Law,  §  48, 
construed. 

Conditions  as  to  the  restriction  of  smoking  on  the  cars  of  railroads 
entering  the  city,  and  on  the  cars  of  the  subway  and  elevated  lines,  are 
fairly  satisfactory,  and  no  order  need  be  made  as  to  them;  but  upon  the 
surface  hnof^.  iho  nilo'*  and  pnactioe  vary,  and  the  companies  are  not 
enforiin^  tlu-ir  «>u n  ro'jiilation^.     ffrM, —  that  there  is  need  of  an  order 
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requiring  that  reasonable  rules  be  adopted  and  enforced,  by  street  rail- 
road corporations,  along  lines  prescribed  in  the  order. 

An  order  should  be  entered  requiring  all  street  railroad  corporations 
to  prohibit  smoking  or  the  carrying  of  lighted  cigars,  cigarettes  and  pipes, 
in  or  upon  their  stations,  station  platforms,  station  stairways,  waiting- 
rooms,  waiting  cars  or  shelters. 

It  appeared  that  smoking  upon  street  cars,  etc.,  was  prohibited  by 
municipal  ordinances,  the  sanitary  code,  and  regulations  prescribed  by 
the  fire  commissioner,  and  that  these  ordinances  and  regulations  were  not 
enforced  by  the  carriers  concerned.  Held, —  that,  under  the  circumstances 
disclosed,  it  seemed  incumbent  upon  the  commission  to  hold  a  hearing 
as  to  such  "Tiolation  of  law,"  under  Public  Service  Commissions  Law, 
i  i8. 

The  hearing  was  instituted  by  the  commission  upon  the  com- 
plaint of  Dr.  Charles  G.  Pease  and  others,  representing  the  Non- 
Smokers'  Protective  League  of  America. 

The  order  entered  on  August  1,  1913,  in  pursuance  of  the 
opinion  on  that  date  adopted  was,  in  full,  as  follows: 

A  hearing  having  been  duly  had  by  and  before  the  commission  in  the  above- 
entitled  matter  on  the  18th  day  of  June,  1913:  and  the  commission  being  of 
the  opinion  after  said  hearing  that  the  following  regulations  with  respect  to 
smoking  and  the  carrying  of  lighted  cigars,  cigarettes  and  pipes  in  and  upon 
the  cars,  stations,  station  platforms,  station  stairways,  waiting-rooms,  wait- 
ing cars  and  shelters  of  the  street  railroads  subject  to  the  jurisdiction  of  this 
commission,  should  be  put  in  force,  observed  and  enforced  by  the  corporations 
operating  such  street  railroads. 

Now,  therefore,  it  is  ordered: 

(1)  That  all  street  railroad  corporations  operating  street  railroads  subject 
to  the  jurisdiction  of  this  commission  be  and  they  hereby  are  directed  and 
required  to  prohibit  smoking  or  the  carrying  of  lighted  cigars,  cigarettes 
and  pipes  in  or  upon  their  stations,  station  platforms,  station  stairways, 
waiting-rooms,  waiting  cars  or  shelters;  also  to  prohibit  such  practices  in 
or  upon  the  cars  or  the  platforms  of  the  cars  operated  by  them,  of  what- 
soever type  such  cars  may  be;  except  that  upon  the  open  cars  having  running 
boards  along  the  sides  and  having  seats  accessible  directly  from  such  running 
boards,  smoking  and  the  carrying  of  lighted  cigars,  cigarettes  and  pipes  may 
be  permitted  on  not  more  than  the  four  rear  seats  of  each  car  including? 
the  seat  on  the  back  platform  thereof.  Said  corporations  are  also  directed 
and  required  to  make  and  enforce  regulations  prohibiting  the  practices  men- 
tioned, except  as  herein  permitted;  also  to  post  conspicuously  in  their  cars, 
stations,  waiting-rooms,  waiting  cars  and  shelters  appropriate  notices  that 
such  practices  are  prohibited  therein,  except  as  herein  permitted;  also  to 
Instruct  and  direct  their  employees  to  see  that  such  regulations  are  enforced. 

(2)  That  this  order  shall  take  effect  immediately  and  shall  continue  in 
force  until  changed  or  abropatod  by  further  order  of  the  commission. 
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(3)  That  each  of  the  street  railroad  corporations  upon  which  this  order 
is  served  notify  the  commission  within  ten  days  after  service  of  this  order 
upon  it  whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

On  September  16,  1913,  the  commission  made  an  order,  in  Case 
No.  1689,  upon  the  application  of  the  Nassau  Electric  Railroad 
Company  and  several  other  street  railroad  corporations,  modify- 
ing and  amending  the  order  of  August  1,  1913,  so  as  to  provide 
that,  instead  of  taking  effect  immediately,  the  order  should  not  take 
effect  until  October  1,  1913. 

On  September  16,  1913,  the  commission  also  entered  orders 
denying  the  applications  of  the  New  York  and  Long  Island  Trac- 
tion Company,  the  Long  Island  Electric  Railway  Co.,  the  New 
York  Railways  Company,  the  New  York  and  Queens  County 
Railway  Company  and  the  Interborough  Rapid  Transit  Company 
for  a  rehearing  in  respect  to  the  matter  determined  in  and  by  the 
order  of  August  1,  1913. 

On  September  16,  1913,  the  commission  also  entered  an  order  in 
Case  No.  1689,  denying  the  application  of  the  Hudson  and  Man- 
hattan Railroad  Company  for  a  rehearing  and  for  the  amendment 
of  the  order  of  August  1,  1913,  so  as  expressly  to  exclude  from  the 
requirements  of  that  order  the  concourse  floors  at  that  company's 
Hudson  terminal  and  at  that  company's  Thirty-third  Street 
terminal  and  the  entrances  leading  from  the  streets  thereof.  The 
commission  denied  this  application  for  modification,  on  the  ground 
that  it  was  "  of  the  opinion  that  said  concourse  floors  at  such  street 
entrances  are  not  within  the  requirements  of  the  order  as  originally 
adopted." 

The  further  facts  as  to  the  matter  appear  in  the  opinion  adopted. 

Harry  M.  Chamberlain,  for  the  commission. 

Dr.  Charles  G.  Pease,  for  the  Non-Smokers'  Protective  League 
of  America. 

James  L.  Quackenbush,  by  Arthur  G.  Peacock,  for  the  Inter- 
borough Rapid  Transit  Company,  the  New  York  Railways  Com- 
pany, the  New  York  and  Queens  County  Railway  Company,  the 
New  York  and  Long  Island  Traction  Company  and  the  Long 
Island  El(vtrio  Railway  Company. 
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Koy  L.  Stall,  District  Passenger  Solicitor,  for  the  Pennsylvania 
Railroad   Company. 

Theodore  P.  Artaud,  Assistant  General  Manager,  for  the  Hud- 
son and  Manhattan  Railroad  Company. 

Ralph  P.  Buell,  for  the  New  York,  Westchester  and  Boston 
Railway  Company. 

Alexander  S.  Lyman,  for  the  New  York  Central  and  Hudson 
River  Railroad  Company. 

Cravath  &  Henderson,  by  Nicholas  Kelly,  for  the  Staten  Island 
Railway  Company  and  the  Staten  Island  Rapid  Transit  Railway 
Company. 

T.  J.  Mulliu,  for  the  Richmond  Light  and  Railroad  Company, 
the  Staten  Island  Midhind  Railway  Company  and  the  Southfield 
Beach  Railroad  Company. 

Fi^derick  J.  Rock,  for  the  New  York,  New  Haven  and  Hart- 
ford Railroad  Company. 

Charles  L.  Addison,  for  the  Long  Island  Railroad  Company 
and  the  Ocean  Electric  Railway  Companj'. 

F.  J.  Fuller,  for  the  Third  Avenue  Railway  Company. 

Mortimer  B,  Hoffman,  for  the  companies  of  the  Brooklyn  Rapid 
Transit  Company  system. 

Maxtbie,  Commissioner. — This  proceeding  was  instituted  by 
the  commission  because  of  the  large  number  of  letters  and  com- 
munications received  with  reference  to  the  failure  of  railroad 
corporations  and  street  railroad  coi-porations  to  enforce  ordinances 
and  regulations  against  smoking  and  carrying  of  lighted  cigars, 
cigarettes  and  pipes  in  cars  and  on  stations  and  station  platforms. 

Section  60  of  Part  III  of  the  Code  of  Ordinances  of  the  city 
of  New  York  entitled  ''  Ordinances  affecting  that  part  of  the  city 
of  New  York  included  within  the  borough  of  Brooklyn,"  provides: 
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§  60.  Tt  shall  not  be  lawful  for  any.  person  or  persons  to  smoke  inside  or 
upon  the  platforms  of  any  car  or  other  public  conveyance  in  the  borough  of 
Brooklyn. 

Section  187  of  the  Sanitary  Code  is  as  follows: 

§  187.  Smoking  or  carrying  any  lighted  cigar,  cigarette  or  pipe,  in  or 
upon  any  stairway,  platform,  station  or  car  of  any  railway  maintained, 
operated  or  running  underneath  the  ground  surface,  is  hereby  prohibited. 

There  is  also  in  force  an  order  of  the  fire  commissioner  of  the 
city  of  Xew  York  with  reference  to  smoking  on  the  elevated  lines. 
The  order  is  dated  August  20,  1912.  It  requires  the  companies' 
operating  the  elevated  lines  to  display  signs  prohibiting  smokmg 
or  the  carrying  of  lighted  pipes,  cigars  or  cigarettes  upon  the 
elevated  structures  or  in  cars;  also  to  enforce  compliance  with 
the  order. 

The  apparent  purpose  of  these  regulations  is  to  protect  persons 
and  property  from  fire  and  the  attendant  injuries  that  might 
result  therefrom,  particularly  in  the  case  of  the  elevated  roads,  to 
prevent  passengers  from  being  obliged  to  inhale  tobacco  smoke 
when  using  public  conveyances,  and  to  protect  the  health  of  pas- 
sengers when  using  such  conveyances,  particularly  on  under- 
ground lines.  It  was  asserted  that  these  ordinances  were  not 
enforced,  that  there  was  not  uniformity  of  application,  and  that  it 
was  the  duty  of  the  commission  to  assist  the  public  authorities  in 
enforcing  the  law.  Section  48  of  the  Public  Service  Commissions 
Law  says: 

*  *  *  and  the  commission  must  make  such  inquiry  in  regard  to  any  act 
or  thing  done  or  omitted  to  be  done  by  any  such  common  carrier,  railroad 
corporation  or  street  railroad  corporation  in  violation  of  any  provision  of  law 
or  in  violation  of  any  order  of  the  commission. 

In  such  circumstances  it  seemed  incumbent  upon  the  commission 
to  hold  a  hearing. 

The  testimony  of  the  complainants  had  reference  principally  to 
the  practices  on  the  street  surface  railroads  and  on  the  subway 
and  elevated  lines.  The  evidence  showed  that  on  the  railroads 
entering  the  city  no  smoking  is  permitted  on  trains  or  cars  except 
on  cars  set  apart  for  that  purpose  and  designated  as  smoking:  cars, 
ill   which   case   sumkinii   is  restricted  to  the  cars  so  designated. 
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The  evidence  showed,  also,  that  no  smokins:  is  permitted  in  general 
waiting-rooms,  but  only  in  rooms  provid(Ml  for  that  purpose.  The 
conditions  on  the  railroads  are  fairlv  satisfactory,  and  no  order 
need  be  made  as  to  them. 

Conditions  upon  the  surface  lines  showed  that  the  companies 
were  not  enforcing  their  own  regulations,  that  the  rules  and 
practice  varied,  and  that  there  was  need  of  an  order  requiring  that 
reasonable  rules  be  everywhere  adopted  and  enforced* 


In  the  Matter  of  the  Approval  of  the  Plan  and  Agreement  for  the 
Eeorganization  of  the  Pelham  Park  Railroad  Company,  and 
the  Proposed  Issue  of  Securities  in  Accordance  Therewith. 

Case  Xo.  1655. 

In  the  Matter  of  the  Approval  of  the  Plan  and  Agreement  for  the 
Reorganization  of  the  City  Island  Railroad  Company,  and 
the  Proposed  Issue  of  Securities  in  Accordance  Therewith. 

Case  ^To.  1656. 

In  the  Matter  of  the  Application  of  the  Pelham  Park  and  City 
Island  Railway  Company,  Incorporated,  for  Authority  to 
Issue  Its  Corporate  Stock  and  to  Effect  Changes  of  Motive 
Power  and  Gauge,  and  for  Other  Purposes  Incident  to  the  Re- 
organization of  the  Pelham  Park  Railroad  Company  and  the 
City  Island  Railroad  Company. 

Cases  Nos.  1655  and  1656. 

(Public   Service   CommisBion,   First  District,   May  27,   1013.) 

Issuance  of  stock  and  bonds  —  amount  of  securities  issuable  —  street  railroad 
corporation  —  securities  in  pursuance  of  reorganization  plan. 

Transfers  of  stock  —  street  railroad  corporation  —  acquisition  by  one  railroad 
corporation  of  all  of  stock  issue. 

Franchises  —  purchase  and  transfer  —  street  railroad  corporations. 

Certi£cate  of  permission  and  approval  —  construction  and  operation  of  street 
surface  railroad  —  public  necessity  and  convenience  —  rate  of  fare. 

Under  the  circumstances  stated  in  the  opinion,  the  Pelham  Park  and 
City  Island  Railway  Company,  Incorporated,   should  be  authorized  to 
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issue  $1 17,000,  par  value,  of  its  common  capital  stock,  for  the  purposes 
Bet  out  in  the  order  entered. 

Under  the  circumstances  stated  in  the  opinion,  tlie  Pclham  Park  and 
City  Island  Railway  Company,  Incorporated,  should  be  authorized  to 
issue  and  sell  to  the  Interborough  Rapid  Tranisit  Company  all  of  the 
$117,000,  par  value,  of  stock  to  be  issued  by  the  former,  and  the  Inter- 
borough Rapid  Transit  Company  should  be  authorized  to  purchase, 
acquire,  take  and  hold  all  such  stock. 

The  sale,  assignment  and  transfer  of  the  franchises,  rights  and  prop- 
erty  of  the  Pelham  Park  Railroad  Company  and  the  City  Island  Railroad 
Company  to  the  Pelham  Park  and  City  Island  Railway  Company,  Incor- 
porated, should,  under  the  circumstances  stated  in  the  opinion,  be 
approved   and   authorized. 

It  appearing  that  the  construction,  maintenance  and  operation  of  the 
railroads  and  railroad  routes  formerly  belonging  to  the  Pelham  Park 
and  City  Island  Railroad  Company  and  the  City  Island  Railroad  Com- 
pany, as  a  single,  standard -gauge  railroad  operated  by  overhead  current 
of  electricity,  from  Bartow  to  Belden's  Point,  in  the  city  of  New  York, 
for  a  single  fare  of  five  cents  from  one  end  of  the  line  to  the  other,  is 
necessary  and*  convenient  for  the  public  service,  the  application  of  the 
Pclham  Park  and  City  Island  Railway  Company  for  permission  and 
approval  for  such  construction,  maintenance  and  operation  of  the  said 
railroad  should  be  granted. 

The  facts  as  to  the  proceedings  before  the  commission  in  these 
cases  appear  in  the  opinion  adopted. 

The  order  entered,  in  Cases  Nos.  1655  and  1656,  on  May  27, 
1913,  in  pursuance  of  the  opinion  on  that  date  adopted,  provided, 
in  full,  as  follows: 

Section  1.  Application  having  been  made  to  the  public  service  commission 
for  the  first  district  by  the  Pelham  Park  and  City  Island  Railway  Company, 
Incorporated,  under  provisions  of  the  Public  Service  Commissions  Law,  for 
the  consent  of  the  commission  to  the  issuance  by  said  company  of  its  capital 
stock  to  the  amount  of  $117,000,  par  value,  and  a  hearing  having  been  duly 
held  upon  said  application  before  the  commission,  Honorable  John  £.  Eustis, 
commissioner,  presiding;  and  it  appearing  to  the  commission  that  none  of 
the  authorized  capital  stock  of  the  said  Pelham  Park  and  City  Island  Rail- 
way Company,  Incorporated,  has  been  issued ;  and  it  being  now  the  opinion  of 
the  commission: 

(1)  That  the  money  to  be  procured  by  the  issue  of  the  stock  desired  is 
reasonably  required  for  the  acquisition  of  property  and  the  construction, 
completion,  extension  and  improvement  of  its  facilities,  and,  particularly  for 
the  purposes  which  are  hereinafter  stated  in  this  order; 

(2)  That  said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable 
to  operating  expenses  or  to  income; 

Section  2.  It  is  ordered,  that  the  Pelham  Park  and  the  City  Island  Railway 
Company,   Incorporated,  be   and   hereby   is   authorized   to   issue   its   capital 
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stock  to  the  amount  of  $117,000,  par  value;  that  all  the  stock  hereby  author- 
ized shall  be  common  stock  of  said  company  to  be  issued  at  par  for  money , 
and  that  the  proceeds  thereof  shall  be  applied  only  to  the  following  purposes, 
that  is  to  say: 

(1)   For  acquisition  of  property  described  as  follows: 

Peconstructed  tracks  in  City  Island  Road $44,  Ml  08 

Four  cars  at  $1,200  each 4, 800  00 

(2)  For  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities,  including  the  proposed  standard  gauge 
track  on  that  part  of  said  route  now  un constructed,  proposed 
cost  of  paving,  proposed  overhead  construction,  and  proposed 
car  house,  substation  and  substation  machinery 67.258  94 


ToUl    $117,000  00 


Section  3.  It  is  ordered,  that  said  issue  of  stock  is  authorized  upon  the 
conditions  following  and  not  otherwise,  to-wit: 

First.  That  said  company  shall  keep  separate,  true  and  accurate  accounts 
showing  the  receipt  and  application  in  detail  of  the  proceeds  of  the  sale  or 
disposal  of  the  stock  hereby  authorized  to  be  issued,  and  on  or  before  the 
tenth  day  of  each  month  the  company  shall  make  verified  reports  to  the 
commission  stating  the  sale  or  sales  of  said  stock  during  the  previous  month, 
the  terms  and  conditions  of  sale,  the  moneys  realized  therefrom  and  the  use 
and  application  of  such  moneys;  and  said  accounts,  vouchers  and  records 
shall  be  open  to  audit  and  may  be  audited  from  time  to  time  by  accountants 
and  examiners  designated  for  such  purpose  by  tlie  commission. 

Pecond.  That  none  of  the  proceeds  of  the  aforementioned  stocks  hereby 
authorized  for  the  purposes  specified  in  section  2  of  this  order  shall  be 
expended  by  the  said  company  for  the  purposes  specified  therein  until  a 
properly  itemized  bill  for  each  proposed  expenditure  shall  have  been  sub- 
mitted to  the  commission  by  the  company  with  the  certificate  of  one  of  th^ 
officers  that  such  expenditure  represents  a  real  increase  in  its  fixed  capital 
as  defined  in  the  accounting  rules  of  the  commission,  and  not  a  replacement 
of  any  part  of  such  fixed  capital  or  a  substitution  for  wasted  capital  or  other 
loss  properly  chargeable  to  income,  and  until  such  bill  shall  have  been 
approved  by  the  commission. 

Third,  That  the  authority  hereby  given  to  issue  such  stock  shall  apply 
only  to  stock  issued  by  the  said  company  on  or  before  the  31st  day  of  Decem- 
ber, 1913. 

Section  4.  And  application  having  been  made  to  the  commission  by  said 
Pelham  Park  and  City  Island  Railway  Company,  Incorporated,  under  pro- 
visions of  the  Public  Service  Commissions  Law  for  an  order  of  the  com- 
m'ssion  authorizing  said  company  to  issue  and  sell  said  stock  at  par  to  the 
Interborough  Rapid  Transit  Company,  and  authorizing  said  Interborough 
FaT)id  Transit  Company  to  purchase,  acquire,  taVe  and  hold  the  stock  so  to 
be  issued  and  sold;  and  a  hearing  having  been  duly  held  upon  said  applica- 
tion before  the  eommission.  Honorable  John  E.  Eustis,  commissioner,  pre- 
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siding;  and  it  appearing  to  the  commission  that  said  application  should  be 
granted, 

Section  o.  It  is  ordered,  that  said  Pelham  Park  and  City  Island  Railway 
Company,  Incorporated,  be  and  it  hereby  is  authorized  to  issue  and  sell  at 
par  to  the  Interborough  Rapid  Transit  Company  all  the  stock  authorized 
to  he  idsued  under  the  foregoing  provisions  of  this  order,  and  that  said 
Interborough  Rapid  Transit  Company  be  and  it  hereby  is  authorized  to 
purchase,  acquire,  take  and  hold  all  such  stock. 

Section  6.  And  application  having  been  made  to  this  commission  by  said 
Pelham  Park  and  City  Island  Railway  Company,  Incorporated,  under  pro- 
visions of  the  Public  Service  Commissions  Law,  for  authority  to  purchase 
and  acquire  all  the  franchises,  rights  and  property  of  the  Pelham  Park  Rail- 
road Company  and  the  City  Island  Railroad  Company,  and  to  have  the  same 
assigned  and  transferred  to  said  Pelham  Park  and  City  Island  Railway  Com- 
pany, Incorporated;  and  a  hearing  having  been  duly  held  upon  said  applica- 
tion before  the  commission.  Honorable  John  £.  Eustis,  commissioner,  presid- 
ing; and  it  appearing  to  the  commission  that  such  purchase,  assignment  and 
transfer  should  be  approved  and  authorized  by  the  commission. 

Section  7.  It  is  ordered,  that  said  purchase,  assignment  and  transfer  be 
and  the  same  hereby  is  approved  and  authorized. 

Section  8.  And  application  having  been  made  to  the  commission  by  said 
Pelham  Park  and  City  Island  Railway  Company,  Incorporated,  under  pro- 
visions of  the  Railroad  Law  and  of  the  Public  Service  Coramissions  Law  for 
an  order  of  the  commission  authorizing,  consenting  to,  permitting  and 
approving  the  construction,  maintenance  and  operation  of  the  railroads  and 
railroad  routes  formerly  belonging  to  the  Pelham  Park  Railroad  Company  and 
the  City  Island  Railroad  Company,  as  a  single  railroad  from  Bartow  to 
Belden's  Point  in  the  city  of  New  York,  said  railroad  to  be  constructed, 
maintained  and  operated  as  a  railroad  of  standard  gauge  on  which  the 
motive  power  shall  be  overhead  current  of  electricity,  and  on  which  trans- 
portation shall  be  a  Horded  from  one  end  of  the  line  to  the  other  at  a  single 
fare  of  five  cents;  and  a  hearing  having  been  duly  held  upon  said  application 
before  the  commission.  Honorable  John  £.  Eustis,  commissioner,  presiding; 
and  it  appearing  to  the  commission  that  the  construction,  maintenance  and 
operation  of  said  railroad  in  the  manner  and  with  the  rate  of  fare  mentioned 
is  necessary  and  convenient  for  the  public  service,  and  that  said  application 
should  be  granted. 

Section  9.  It  is  ordered,  that  the  construction,  maintenance  and  operation 
of  the  railroads  formerly  belonging  to  the  Pelham  Park  Railroad  Company 
and  the  City  Island  Railroad  Company  as  a  single  railroad  from  Bartow 
to  Belden's  Point  in  the  city  of  New  York,  said  railroad  to  be  constructed, 
maintained  and  operated  as  a  railroad  of  standard  gauge  on  which  the 
motive  power  shall  be  overhead  current  of  electricity,  and  on  which  trans- 
portation shall  be  afforded  from  one  end  of  the  line  to  the  other  at  a  single 
fare  of  five  cents,  be  and  the  same  hereby  is  authorized,  consented  to,  per- 
niittrd  and  approved;  the  authority,  consent,  permission  and  approval  hereby 
granted  to  pertain  and  apply  to  the  construction,  maintenance  and  operation 
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of  said  railroad  in,  upon  and  along  the  particular  streets,  avenues,  highways, 
public  places  and  private  property,  in,  upon  and  along  which  said  railroads 
of  the  Pelham  Park  Kailroad  Company  and  the  City  Island  Railroad  Com- 
pany have  been  heretofore  operated,  or  in,  upon  and  along  such  alternative 
route  or  location  as  may  be  authorized  by  law  and  consented  to  by  the  city 
authoritiea  and  by  the  property  owners  affected;  provided,  however,  and 
this  authorization,  consent,  permission  and  approval  is  granted  upon  the 
express  condition  that  said  company  shall  take  any  and  all  steps  not  already 
taken  and  procure  any  and  all  rights  not  already  procured  that  are  or  may 
be  required  by  law  as  conditions  precedent  to  the  construction,  maintenance 
and  operation  of  said  railroad  in  the  manner  mentioned. 

Section  10.  And  it  appearing  to  the  commission  .that  the  convenience  of 
the  public  demands  that  said  railroad  to  be  constructed,  maintained  and 
operated  by  said  Pelham  Park  and  City  Island  Railway  Company,  Incorpo- 
rated, should  be  constructed  and  placed  in  operation  at  the  earliest  possible 
moment. 

Section  11.  It  is  ordered  that  said  Pelham  Park  and  City  Island  Railway 
Company,  Incorporated,  proceed  immediately  with  the  construction  of  said 
road  and  complete  the  same  and  place  the  same  in  full  operation  within 
three  months  from  and  after  the  first  day  of  June,  1913. 

Section  12.  It  is  ordered,  that  this  order  take  effect  on  the  3d  day  of 
June,  1913,  and  except  as  provided  in  the  third  paragraph  of  section  3 
limiting  the  duration  of  the  authority  to  issue  the  stock  herein  granted, 
continue  in  force  until  otherwise  ordered  by  the  commission,  and  that  within 
ten  days  after  service  upon  it  of  a  copy  of  this  order  said  company  notify 
the  commission  whether  the  terms  of  this  order  are  accepted  and  will  be 
obeyed. 

Arthur  DuBois,  for  the  commission. 

James  L.  Quackenbush  and  J.  Osgood  Nichols^  for  the  Inter- 
borough  Kapid  Transit  Company. 

Harry  P.  Nichols,  Engineer  of  the  Bureau  of  Franchises  of 
the  Board  of  Estimate  and  Apportionment  of  the  City  of  New 
York. 

William  P.  Burr  and  Vincent  Victory,  Assistant  Corporation 
Counsel,  for  the  City  of  New  York. 

Thomas  J.  Higgins,  Commissioner  of  Parks  of  the  Borough  of 
The  Bronx. 

Henry  C.  Appleton,  President,  H.  S.  Sayers,  Secretary,  H.  T. 

Booth,  P.  C.  Curry,  and  F.  W.  Seifert,  stockholders,  of  the  City 

Island  Eailroad  Company. 
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George  T.  Holloway,  for  W.  S.  Jarvis  and  Mrs.  Longford,  in 
opposition. 

Stephen  Collins  and  Samuel  Reynolds,  in  opposition. 

EusTis,  Commissioner. —  The  applications  in  the  first  two  mat- 
ters above  mentioned  were  received  at  the  same  time  and  hearings 
were  set  for  the  same  day,  on  account  of  the  ownership  of  both 
properties  being  the  same  and  the  roads  aflFected  being  two  parts 
of  one  line  running  from  Bartow,  which  is  the  City  Island  station 
on  the  New  York,  Xew  Haven  and  Hartford  Railroad,  to  Belden's 
Point  on  City  Island. 

The  condition  of  travel  on  these  two  old  roads  since  the  forma- 
tion of  this  commission  has  been  the  cause  of  continuous  complaint 
and  trouble.  In  the  early  years  of  the  commission,  the  line  lead- 
ing from  Bartow  to  City  Island  bridge,  known  as  the  Pelham 
Park  Railroad,  was  a  narrow-gauged  horse  railway  in  a  most  di- 
lapidated condition,  and  the  City  Island  Railroad  began  where 
the  other  line  stopped  and  continued  across  City  Island  bridge  and 
through  Main  street  down  within  a  few  blocks  of  Belden's  Point 
and  there  terminated.  This  was  also  a  narrow-gauged  railway  in 
the  same  condition  as  the  other.  Complaints  were  numerous  of 
the  conditions  of  their  equipment.  Actual  observations  taken  on 
various  complaints  showed  that  the  cars  were  so  dilapidated  that 
often  in  rainy  weather  they  were  absolutely  non-waterproof.  The 
horses  and  harnesses  were  little  better.  After  much  effort  we  got 
them  to  put  in  some  other  second-hand  cars  that  were  somewhat 
better,  but  in  every  effort  to  mend  the  condition  of  affairs,  we 
were  met  with  the  statement  that  the  companies  were  not  paying 
operating  expenses,  and  an  examination  of  their  financial  condi- 
tion proved  that  to  be  the  case.  The  travel,  excepting  for  a  few 
months  in  the  summer,  was  exceedingly  light,  and  the  expenses 
abnormally  high  for  the  service  rendered.  About  three  years  ago 
a  change  was  made,  and  Mr.  Bion  L.  Burrows  (who  was  assisted 
by  Mr.  Belmont,  the  one  who  originally  bought  these  lines  and 
transferred  them  to  the  Interl)orongh  Rapid  Transit  Company) 
took  up  the  proposition  of  substituting  for  the  horse-car  service  on 
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these  lines  a  monorail-car  service.    After  considerable  negotiation, 
the  city  officials  consented  to  the  change  and  the  roadway  was 
graded  through  the  park  some  distance  from,  but  yet  on  a  line 
parallel  to  the  road  leading  through  the  park,  and  a  monorail  line 
was  constructed  and  service  installed  on  the  Pelham  Park  line  as 
an  experiment,  it  being  the  intention  at  that  time,  if  this  car  was 
a  success,  to  have  the  line  extended  across  City  Island.    But  after 
three  years  of  experiment  the  monorail  was  discarded.     In  the 
meantime,  a  year  or  so  ago,  the  city  authorities  undertook  the 
widening,  regulating,  grading  and  repaving  of  Main  street  on 
City  Island,  upon  which  street  the  City  Island  line  was  laid. 
During  this  construction  the  railroad  track  was  relaid  as  a  wide- 
gauged  standard  track,  approval  being  given  therefor  by  this  com- 
mission.    Foreclosure  proceedings  were  had  on  account  of  the 
non-payment  of  interest  for  many  years  on  the  mortgage  covering 
these  properties.     The  properties  were  sold  on  July  2,  1912,  to 
George  Keegan,  who  is  the  agent  or  representative  of  the  Inter- 
borough  Kapid  Transit  Company,  the  plaintiff  in  the  foreclosure 
suit  and  also  the  owner  of  all  the  stock  of  the  old  companies.   The 
application  of  each  of  the  companies  was  for  the  issue  of  stock 
only,  in  amount  sufficient  to  cover  the  value  of  the  actual  property 
now  in  existence,  together  with  a  sufficient  amount  to  secure  capi- 
tal to  put  the  two  roads  in  proper  condition  for  operation  as  a 
standard-gauged  trolley  line  between  Bartow  and  Belden's  Point. 
Formal  proof  was  duly  offered  upon  the  first  hearing,  held  on 
March  thirty-first,  and  testimony  was  also  offered  as  to  the  value 
of  the  property  remaining.     The  city  was  represented  by  the  cor- 
poration counsel  and  also  by  Harry  P.  Nichols,  the  franchise  ex- 
pert of  the  board  of  estimate  and  apportionment,  who  took  an  ac- 
tive part  in  the  proceedings  before  the  commission.       This  activity 
on  the  part  of  the  city  officials  grew  out  of  the  fact  that  they  had 
been  very  greatly  aggravated  and  annoyed  by  the  condition  of  the 
service  and  the  failure  of  the  monorail  system  —  to  the  extent  of 
passing  resolutions,  ordering  the  monorail  removed  from  Pelham 
Bay  Park  and  also  directing  that  the  attorney-general  be  requested 
to  institute  legal  proceedings  to  forfeit  the  franchises  of  these 
companies  on  account  of  poor  service.    At  the  first  hearing  the 
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commission  suggested  that  these  two  applications  be  consolidated, 
since  both  properties  had  been  purchased  by  Mr.  Keegan,  repre- 
senting the  same  ownership;  that  the  two  lines  were  only  parts  of 
one  whole  line,  and  that  no  better  time  would  ever  come  to  con- 
solidate these  properties  into  one  ownership,  one  company  and 
one  fare.  The  attorney  for  the  applicant  thought  that  this 
proposition  might  be  acceptable  to  the  owners,  and  an  adjourn- 
ment was  taken  for  the  purpose  of  ascertaining  whether  they 
would  not  take  this  under  consideration. 

At  the  adjourned  hearing,  on  April  7,  1913,  an  amended  peti- 
tion was  received,  entitled  *'  In  the  Matter  of  the  Plan  for  the 
Eeorganization  of  the  City  Island  Railroad  Company  and  the  Pel- 
ham  Park  Eailroad  Company,"  in  which  the  petitioner  asked  for 
substantially  the  relief  asked  for  in  the  original  petition.  The  peti- 
tioner then  stated  that,  "  pursuant  to  said  plans  and  agreements, 
as  modified  in  accordance  with  the  terms  of  this  petition  and  the 
requirements  of  the  public  service  commission,"  he  proposed  to 
organize  a  new  corporation  to  take  over  the  said  railroad  properties 
and  franchises,  and  requested  "  that  this  commission  authorize  the 
said  new  corporation,  under  the  name  and  style  of  the  '  Pelham 
Park  and  City  Island  Railroad  Company ',  or  such  other  designa- 
tion as  may  be  approved  by  the  secretary  of  state,  to  issue  its  stock 
in  an  amount  equal  to  the  reasonable  value  of  the  tangible  prop- 
erties "  of  the  old  companies,  which  properties  were  to  be  acquired 
by  the  new  corporation.  The  petitioner  further  asked  that  the 
"  commission  make  this  order  upon  such  terms  and  conditions  as 
may  permit  and  facilitate  the  carrying  into  eflFect  of  the  purposes 
contemplated  in  this  petition,  without  delay."  The  purpose  con- 
templated by  the  petition  as  amended  was  the  establishment  of 
an  up-to-date  trolley  line,  standard  gauged,  from  Bartow  station, 
on  the  New  York,  New  Haven  and  Hartford  Railroad,  to  Belden's 
Point,  City  Island. 

One  of  the  suggestions  made  on  behalf  of  the  city  was  that  the 
new  service  should  be  a  storage-battery  car  service,  on  account  of 
the  line  running  through  a  city  park,  thus  doing  away  with  un- 
sightly poles  and  overhead  wires.     The  petitioner  objected  to  this 
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on  account  of  the  grades  along  the  line  at  some  places  being  about 
four  and  five  per  cent,  and  asserted  that,  under  such  conditions, 
and  especially  at  curves,  the  battery-car  service  would  not  be 
reliable,  particularly  with  heavy  loads  in  the  winter  season.  The 
residents  of  City  Island,  who  attended  the  hearings  in  large  num- 
bers, with  one  accord  said :  "  Give  us  a  regular  trolley  service ; 
we  want  no  more  experiments." 

Another  suggestion,  made  on  behalf  of  the  city,  was  that  the 
tracks  should  not  be  allowed  to  be  restored  to  the  bed  of  City 
Island  road  through  the  park  from  which  they  were  removed  when 
the  monorail  was  constructed,  but  that  they  should  be  relaid  on  the 
line  of  the  monorail  track.  Another  suggestion  submitted  by  the 
city  was  that,  in  connection  with  the  proposed  reorganization  of 
these  two  companies  into  one  company,  the  conmiission  should 
impose  as  a  condition  of  its  approval  the  requirement  that  the  new 
company  should  agree  to  extend  its  line  along  the  Eastern  boule- 
vard, from  Westchester  avenue  to  the  easterly  line  of  the  park, 
and  that,  if  such  an  extension  was  promised,  then  the  trolley 
service  would  be  necessary.  Whether  extended  now  or  not,  the 
reconstructed  line  should  be  the  best  and  one  capable  of  extension 
hereafter,  and  for  this  reason  our  approval  should  be  for  trolley- 
line  service,  and  not  storage-battery  car  service.  The  overhead 
structure  can  be  so  designed  as  not  to  be  any  detriment  to  the  park 
features.  As  to  whether  the  reconstructed  track  should  be  on 
City  Island  road,  or  along  the  bed  of  the  monorail  track,  the  com- 
mission is  not  materially  concerned;  neither  are  the  residents  of 
City  Island,  so  long  as  they  get  the  road  and  get  it  quickly.  The 
company's  permit  to  use  the  monorail  track  through  the  park  is 
revocable  at  any  time.  The  company  has  no  legal  rights  there 
at  present.  To  secure  such  rights  as  the  company  claims  to  have 
on  City  Island  road,  to-wit,  a  perpetual  franchise,  might  take  a 
long  time  and  remedial  legislation.  AVe  should  not  require  the 
road  to  be  built  where  the  rights  are  doubtful.  There  can  be  no 
objections  to  the  commission  approving  the  plan  as  asked  for  on 
City  Island  road,  with  an  alternative  approval  for  the  other  loca- 
tion, should  the  company  be  able  to  make  satisfactory  arrange- 
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ments  to  build  it  there.  The  question  of  extension  to  this  line, 
which  all  concede  are  very  necessary  for  adequate  service  to  the 
residents  of  City  Island  and  the  vast  crowd  of  visitors  to  this  park, 
should  not  be  made  a  condition  of  approval  in  this  case,  but  should 
be  considered  on  its  merits.  I  have  had  the  assurance  of  the 
general  manager  of  the  Interborough  Rapid  Transit  Company  that 
the  company  will  look  with  favor  on  an  extension  of  this  line 
through  the  park  on  satisfactory  terms,  but  that  the  company  does 
not  wish  to  delay  the  rebuilding  of  these  old  lines  until  the  ques- 
tion of  an  extension  can  be  taken  up  and  decided. 

At  the  hearing  on  April  sixteenth,  a  written  protest  was  read 
by  Mr.  Harry  P.  Nichols,  representing  the  franchise  committee 
of  the  board  of  estimate,  in  effect  against  the  commission  taking 
any  action  upon  the  application  now  before  us  until  the  railroad  ' 
company  makes  satisfactory  arrangements  for  the  extension  of  the 
line  through  Pelham  Bay  Park,  which  protest  the  citizens  of  City 
Island,  who  were  present  in  large  numbers,  emphatically  de- 
nounced. I  do  not  believe  that  it  is  the  desire  of  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York  to  take  any 
action  that  will  further  inconvenience,  harass  and  damage  the 
citizens  of  City  Island.  I  earnestly  believe  that  a  majority  of 
that  board  would  wish  to  see  the  two  old  railroad  companies 
rehabilitated  into  one,  and  reorganized  from  a  ramshackle,  horse- 
car,  monorail  system,  into  an  up-to-date  trolley  system  of  one  line 
and  at  one  fare.  In  this  proceeding  the  commission  is  asked  to 
do  certain  things  to  bring  about  just  such  a  result.  The  first 
relates  to  the  amount  of  stock  to  be  issued  to  the  reorganized  com- 
pany. As  to  this,  for  once  the  commission  has  a  very  simple  and 
easy  proposition  on  a  question  of  the  issue  of  securities.  No 
bonds  are  asked  for,  and  therefore  there  is  no  question  of  any 
security  being  issued  for  less  than  par.  The  applicant  does  not 
ask  for  any  definite  sum,  but  submits  the  value  of  the  property 
that  it  claims  is  still  in  existence,  and  also  an  estimate  of  the  cost 
of  completing  the  line.  An  examination  of  these  figures,  made 
by  the  experts  of  the  commission,  shows  that  they  are  so  nearly 
correct  that  criticism  would  not  effect  any  substantial  reduction. 
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As  to  the  value  of  the  property  of  the  City  Island  Railroad  Com- 
pany that  is  usable  by  the  new  company,  it  is  embraced  in  the 
value  of  the  reconstructed  tracks,  which,  according  to  the  testi- 
mony, is  $44,941.06.      The  other  property  upon  which  proof  of 
value  was  offered  was  six  horses  at  $100  each,  old  harnesses  at 
$260,   tools  and  stable  equipment  at  $200,  making  a  total  of 
$1,060  for  a  lot  of  truck  that  is  absolutely  useless  for  a  trolley 
road,  and  would  naturally  have  to  be  sold.      The  only  tangible 
property  belonging  to  the  Pelham  Park  Railroad  Company  is  the 
estimated  value  of  the  monorail  construction,  which  is  to  be  sold 
for  scrap,  which  was  estimated  at  $2,030,  aggregating,  with  the 
other  three  items,  $3,090.     As  none  of  this  represents  assets  or 
property  that  would  be  used  in  the  reconstructed  road,  stock  should 
not  be  issued  to  represent  the  same,  but  the  company  should  be 
left  free  to  dispose  of  these  articles  for  cash,  and  then,  if  the  cash 
is  turned  into  the  reconstruction  of  the  line,  stock  can  then  be 
issued  for  the  same  at  whatever  amount  the  company  is  able  to 
realize.      The  testimony  as  to  the  cost  of  completing  the  line  on 
City  Island  for  an  overhead  trolley,  including  the  relaying  of  the 
tracks  as  broad-gauged  through  Pelham  Bay  Park  on  the  City 
Island  railroad,  constructing  the  overhead  trolley,  furnishing  a 
small  car-house,  substation  and  substation  machinery,  showed  a 
total  of  $71,999.     Criticism  of  these  items  would  tend  to  increase 
rather  than  to  diminish  them,  as  it  seems  almost  improbable  that 
the  company  can  build  a  suitable  car-house  for  the  storage  of  cars 
for  this  line  for  $6,600,  or  that  an  adequate  substation  with  the 
necessary  machinery  can  be  established  for  less  than  $8,000.     The 
company  has  included  only  $4,800  for  closed  passenger  cars.     The 
evidence  submitted  was  that  the  company  anticipated  providing 
only  four  cars  with  equipment,  at  $1,200  each.      These  cars,  at 
that  price,  would  have  to  be  second-hand,  and  might  be  serviceable 
for  a  short  time  only,  but,  in  order  to  be  satisfactory  to  the  com- 
mission, they  would  have  to  be  in  first-class  condition,  and  I  am 
of  the  opinion  that  to  give  adequate  service  during  the  summer 
months  more  than  four  cars  would  be  needed.     I  therefore  would 
favor  the  granting  of  authority  to  issue  $44,900  of  capital  stock, 
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in  round  figures,  to  cover  the  value  of  the  present  track  and  road- 
bed, and  I  would  recommend  that  additional  stock  to  the  amount 
of  $72,000  be  authorized  to  be  issued  when  that  amount  of  money 
has  been  expended  upon  the  reconstruction,  the  usual  method  of 
accounting  to  be  established  so  that  the  stock  shall  not  be  issued 
until  vouchers  have  been  presented  to  show  what  amounts  have 
actually  been  expended  upon  the  reconstruction  work.  When  that 
is  done,  if  the  amount  should  exceed  the  amount  hereby  author- 
ized, favorable  consideration  should  be  given  to  further  applica- 
tions, so  that  capital  stock  shall  be  issued  to  cover  the  actual  cost 
of  the  reconstruction  of  the  railroad. 

Another  request  contained  in  the  application  is  that  the  Inter- 
borough  Rapid  Transit  Company  may  own  the  stock  to  be  issued. 
The  evidence  taken  upon  the  hearing  proved  that  all  of  die  money 
expended  for  the  reconstruction  of  the  line  upon  City  Island, 
where  the  only  tangible  assets  to  be  used  by  the  new  company  exist, 
was  advanced  to  the  receiver  by  the  Interborough  Rapid  Transit 
Company,  and  that  all  deficits  created  by  the  receiver  during  his 
management  of  the  railroad  and  down  to  the  date  of  the  starting 
of  the  new  company  are  to  be  paid  by  the  Interborough  Rapid 
Transit  Company.  Therefore,  the  stock  to  be  issued  for  such  prop- 
erty should  be  issued  to  the  Interborough  Rapid  Transit  Company. 
Another  reason  is  that  the  said  Interborough  Rapid  Transit  Com- 
pany was  the  owner  of  all  of  the  stock  of  the  old  companies  that 
are  being  reorganized,  and  which  has  been  wiped  out  by  the  fore- 
closure, and  also  was  the  owner  of  the  mortgages  that  were  fore- 
closed, and  which  by  the  reorganization  will  also  be  wiped  off  the 
slate ;  and  the  new  company  will  start  out  with  a  clean  sheet.  As 
the  Interborough  Rapid  Transit  Company  proposes,  also,  to  fur- 
nish the  necessary  funds  for  completing  the  line  as  an  up-to-date 
trolley  line  in  every  respect,  when  it  has  done  this  and  its  money 
has  been  expended,  it  should  be  authorized  to  receive  the  stock  to  be 
issued  therefor. 

On  the  hearing  Hon.  Thomas  J.  Higgins,  commissioner  of  parks 
for  the  borough  of  The  Bronx,  stated  that  he  had  been  advised  by 
the  corporation  counsel  that  the  railroad  company  had  the  right  to 
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restore  its  road  on  the  City  Island  road  as  a  narrow-gaugod  road 
only,  and  that  the  company  could  not  restore  it  as  a  broad  or  stand- 
ard-gauged line  without  the  consent  of  the  city  authorities.  After 
having  coiisented  to  the  building  of  the  standard-gauged  road  on 
City  Island,  the  city  authorities  could  not  consistently  refuse  to 
consent  to  a  continuation  of  the  same  kind  of  road  so  that  uniform 
equipment  could  be  run  by  the  new  company.  Such  a  policy 
would,  indeed,  be  obstructive.  So  far  as  the  approval  of  this  com- 
mission is  necessary  for  the  changing  of  the  track  on  City  Island 
road,  formerly  owned  by  the  Pelham  Park  Railroad  Company, 
such  approval  should  be  given,  in  order  that  the  same  may  be  con- 
structed as  a  standard-gauged  road,  either  on  City  Island  road, 
or,  if  the  company  and  the  city  come  to  any  satisfactory  agree- 
ment that  the  road  should,  be  constructed  along  the  roadbed  of 
the  monorail  system,  then  at  that  place.  If  the  approval  of  the 
commission  is  necessary  for  the  operation  of  a  trolley-line  service 
over  the  franchises  of  these  two  companies  to  be  operated  by  the 
reorganized  new  company  through  and  along  Main  street  on 
City  Island,  and  along  City  Island  road  through  Pelham  Bay 
Park,  or  through  Pelham  Bay  Park  along  the  track  of  the  old 
monorail  system,  tlie  same  should  be  given,  subject  to  the  obtain- 
ing of  the  property  owners'  consents,  in  order  that,  without  fur- 
ther delay,  the  company  may  proceed  to  take  up  and  complete 
the  reconstruction  of  this  railroad,  so  as  to  enable  the  people  of 
City  Island  to  have  the  benefit  of  it  during  the  present  sunmier. 
At  the  last  hearing,  on  May  twentieth,  the  certificate  of  incor- 
poration of  the  new  company,  under  the  name  of  the  Pelham 
Park  and  City  Island  Railroad  Company,  Inc.,  was  placed  in 
evidence,  and  an  amended  petition  was  filed  by  the  new  company 
asking  for  the  same  relief  as  set  forth  in  the  other  petitions.  The 
title  of  this  petition  is  as  follows:  "  In  the  Matter  of  the  Appli- 
cation of  Pelham  Park  and  City  Island  Railway  Company,  Inc., 
for  authority  to  issue  its  corporate  stock  and  to  effect  changes  of 
motive  power  and  gauge  and  for  other. purposes  incident  to  the 
reorganization  of  the  Pelham  Park  and  City  Island  Railroad 
Companies." 
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The  application  should  be  granted,  and  the  company  should  be 
required  to  complete  the  reconstruction  work  at  the  earliest  pos- 
sible date;  and  I  would  recommend  that  the  order  provide  that 
the  same  be  done  within  three  months. 


In  the  Matter  of  the  Application  of  the  New  York,  West- 
chester AND  Boston  Railway  Company  for  an  Expression 
of  Opinion  by  the  Commission  for  the  First  District  upon  the 
Question  whether  the  Said  Company  Should  be  Permitted  by 
the  Public  Ser\'ice  Commission  for  the  Second  District  to 
Abandon  That  Portion  of  the  Said  Company's  Route  Known 
as  the  Throgg's  Neck  Branch,  in  the  Borough  of  The  Bronx, 
City  of  New  York. 

Case  No.  1711. 

(Public  Service   Commission,   First  District,  September   16,   1913.) 

Franchises  and  privileges  —  abandonment  of  portion  of  franchise  ronte-^ 
railroad  corporations  —  expression  of  opinion  of  commission  for  first  dis- 
trict as  to  application  before  commission  for  second  district. 

Under  the  circumstances  stated,  it  appears  that  the  construction  and 
operation  of  the  so-called  Throgg's  Neck  Branch  of  the  New  York,  West- 
chester and  Boston  Railway  Company  would  not  be  of  benefit  to  the 
public  commensurate  with  the  cost  of  construction,  and  the  public 
service  commission  for  the  second  district  should  be  advised  that  this 
commission  sees  no  objection  to  the  granting  of  the  proposed  application 
of  that  company  for  permission  to  abandon  its  Throgg's  Neck  Branch. 

The  facts  relative  to  the  application  appear  in  the  opinion 
adopted. 

The  resolution  passed  on  September  16,  1913,  in  pursuance  of 
the  opinion  on  that  date  adopted,  was,  in  full,  as  follows : 

Whebeas,  under  date  of  May  26,  1913,  the  New  York,  Westchester  and 
Boston  Railway  Company  addressed  a  letter  to  this  commission  stating  that 
it  intends  to  apply  to  the  public  service  commission  for  the  second  district 
for  permission  to  abandon  that  part  of  its  route  known  as  the  Throgg's  Neck 
Branch,  in  the  borough  of  The  Bronx,  city  of  New  York,  and  requesting  an 
rxpression  of  opinion  by  this  commission  on  the  question  whether  said  appli- 
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cation  to  the  public  service  commission  for  the  second  district  should  be 
granted;  and 

Whereas,  after  a  hearing  duly  had  this  commission  is  of  the  opinion 
that  said  portion  of  said  company's  route  known  as  the  Throgg's  Neck 
Branch  extending  from  an  intersection  with  said  company's  existing  railroad 
at  or  near  One  Hundred  and  Eightieth  street,  in  the  borough  of  The  Bronx, 
city  of  New  York,  to  Throgg's  Neck  in  the  borough  of  The  Bronx,  city  of 
New  Vork,  is  no  longer  necessary  for  the  successful  operation  of  said  com- 
pany's road  or  for  the  convenience  of  the  public. 

Now,  therefore, 

Reaolvedf  That  a  letter  be  addressed  to  the  public  service  commission  for 
the  second  district  advising  said  commission  that  the  public  service  com- 
mission for  the  first  district  sees  no  objection  to  granting  the  proposed 
application  for  permission  to  abandon  said  Throgg's  Neck  Branch. 

Harry  M.  Chamberlain,  for  the  commission. 

George  S.  Graham  and  Ralph  P.  Buell,  for  the  petitioner. 

William  J.  Clarke,  Assistant  Corporation  Counsel,  for  the 
City  of  New  York. 

EusTis,  Commissioner. —  This  is  an  application  to  the  public 
service  commission  for  the  first  district  for  an  expression  of 
opinion  on  their  part  as  to  the  advisability  of  the  abandonment 
by  the  New  York,  Westchester  and  Boston  Railway  Company  of 
that  part  of  its  route  extending  from  a  junction  with  the  com- 
pany's existing  railroad  at  or  near  One  Hundred  and  Eightieth 
street  in  the  borough  of  The  Bronx,  city  of  New  York,  to  Throgg's 
Neck  in  the  borough  of  The  Bronx,  city  of  New  York,  which 
part  of  its  route  is  known  as  the  Throgg's  Neck  branch. 

Under  chapter  579  of  the  Laws  of  1909,  which  permitted  the 
consolidation  of  the  former  New  York,  Westchester  and  Boston 
Railway  Company  with  the  New  York  and  Portchester  Railroad 
Company,  the  consolidated  company  was  permitted,  subject  to 
the  approval  of  the  public  service  commission  for  the  second 
district,  to  abandon  any  portion  of  its  route  not  necessarily  mak- 
ing a  continuous  line  from  the  Harlem  river  to  Portchester,  ex- 
cepting the  White  Plains  branch. 

The  consolidation  having  been  effected,  the  consolidated  com- 
pany, known  as  the  New  York,  Westchester  and  Boston  Railway 
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Company,  being  about  to  apply  to  the  public  service  commission 
for  the  second  district  for  permission  to  abandon  that  portion  of 
its  route  known  as  the  Throgg's  Neck  branch,  deemed  it  beet 
before  making  such  application  to  apply  to  the  public  service 
commission  for  the  first  district  for  an  expression  of  opinion  as  to 
the  advisability  of  the  proposed  step. 

A  hearing  was  had  in  this  matter  on  September  8  and  Sep- 
tember 15,  1913.  From  the  evidence  submitted,  it  appears  that, 
if  the  Throgg's  Xeck  branch  were  to  be  constructed  in  accord- 
ance with  the  requirements  of  its  franchise,  the  cost  of  such  con- 
struction would  be  entirely  out  of  proportion  to  the  resultant 
benefit  to  the  public.  The  route  of  this  branch  extends  through 
an  almost  uninhabited  section,  a  large  part  of  which  consists 
of  swamp  land.  The  route  is  intersected  by  many  streets,  and, 
under  the  franchise  from  the  city,  the  company  would  be  obliged 
to  construct  the  branch  is  such  a  way  as  to  obviate  all  grade  cross- 
ings. The  cost  of  construction  is  estimated  by  the  company  at 
more  than  $5,000,000.  Among  the  streets  intersecting  this  route 
is  Westchester  avenue,  along  which  one  of  the  branches  of  the 
new  subway  will  run,  passing  this  point  of  intersection  by  means 
of  an  elevated  structure.  This  fact  will  make  it  inereasineclv 
diflScult  for  the  New  York,  Westchester  and  Boston  Railway 
Company  to  construct  the  Throgg's  Neck  branch. 

I  am  convinced  that  the  Throgg's  Neck  branch,  if  constructed, 
would  be  of  very  little  benefit  to  the  public.  Those  portions  of 
the  city  that  would  be  served  by  this  branch  are  already  served 
in  great  measure  by  trolley  lines,  and  will  be  further  served  by 
the  new  subway  when  that  is  constructed. 

The  city  of  New  York  had  notice  of  the  hearing  and  appeared 
on  the  hearing  by  William  J.  Clarke,  ajasistant  corporation  coun- 
sel. Mr.  Clarke  stated  that  for  the  present  his  position  in  the 
matter  would  be  neutral,  as  he  had  been  unable  to  obtain  from 
the  board  of  estimate  and  apportionment  a  statement  of  their  atti- 
tude in  the  matter.  He  stated  that  he  saw  no  objection  to  the 
closing  of  the  matter  before  the  public  service  commission  for  the 
first  district,  as  the  city,  if  it  decided  to  oppose  the  proposition 
to  abandon  the  Throgg's  Neck  branch,  could  appear  before  the 
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public  service  commission  for  the  second  district  after  applica- 
tion had  been  made  there  for  permission  to  abandon  the  branch, 
and  could  make  its  objections  known  at  that  time. 

I  am  of  the  opinion  that  the  so-called  Throgg's  Xeck  branch  is 
no  longer  necessary  for  the  successful  operation  of  the  road  of  the 
New  York,  Westchester  and  Boston  Railway  Company  or  for  the 
convenience  of  the  public,  and  I  therefore  recommend  that  a  reso- 
lution be  adopted  by  this  commission  directing  that  a  letter  be  ad- 
dressed to  the  public  service  commission  for  the  second  district, 
advising  said  commission  that  the  public  service  commission  for 
the  first  district  sees  no  objection  to  granting  the  proposed  appli- 
cation for  permission  to  abandon  said  Throgg's  Neck  branch. 


In  the  Matter  of  the  Specifications  for  Electric  Current 

Energy   (Watt-Hour)   Meters. 

Case  No.  1009. 

(Public  Service  CommiBsion^  First  District,   September  30,   1913.) 

Meters  —  electric  serrice  —  standards  goyeming  acceptance  tests  of  watt-hour 
meters  —  revision  of  mles. 

The  progress  in  the  art  of  manufacturing  watt-hour  meters  has  been 
so  rapid  during  the  past  four  years  that  the  requirements  and  specifica- 
tions prescribed  in  the  commission's  order  of  June  25,  1909,  governing 
the  acceptance  tests  as  to  such  meters  should  now  be  revised  and  made 
more  stringent  as  to  aU  meters  hereafter  submitted  for  the  approval  of 
the  commission. 

The  proceeding  related  to  the  revision  of  the  "  Rules  and 
Begulations  Gteveming  the  Acceptance  Tests  of  Watt-Hour 
Meters  "  in  substitution  for  the  rules  and  regulations  prescribed 
in  an  order  entered  by  the  commission  on  June  25,  1909. 

For  previous  proceedings  relative  to  the  matter,  see  Re  Certi- 
fying Types  of  Electric  Current  Energy  Meters,  1  P.  S.  C.  R. 
[1st  Dist.  N.  T.]  466;  8  P.  S.  C.  R.  [1st  Dist.  N.  Y.]  624,  713, 
785. 
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In  the  preparation  of  the  revised  rules  and  regulations  which, 
by  order  entered  on  September  30,  1013,  were  substituted  for 
those  previously  enforced,  the  commission  was  substantially  aided 
by  the  work  done  by  the  joint  meter  committee  of  the  Xational 
Electric  Light  Association  and  the  Association  of  Edison  Illumi- 
nating Companies. 

In  the  course  of  the  preparation  of  these  revised  rules  and 
regulations,  it  was  pointed  out  that,  should  they  be  adopted  by 
commissions  in  other  states,  as  has  been  done  in  the  past,  they 
would  exclude  many  types  of  meters  now  in  use  by  the  operating 
companies,  which  were  approved  under  the  original  specifications 
adopted  by  this  commission  and  which  are  still  in  use  in  the  first 
district  of  New  York.  In  order  to  obviate  any  such  results,  the 
commission  provided  that  the  revised  rules  and  regulations  should 
not  be  deemed  to  be  retroactive,  but  should  apply  only  to  watt- 
hour-meter  types  hereafter  submitted  for  approval. 

The  order  entered  by  the  commission  in  Case  Xo.  1099  on  Sep- 
tember 30,  1913,  repealing  the  order  of  June  25,  1909,  and  pre- 
scribing new  specifications,  rules,  and  regulations,  was,  in  full,  as 
follows : 

An  order  having  been  adopted  in  this  proceeding,  Case  No.  1099,  on  June 
25,  1909,  adopting  and  prescribing  certain  specifications  for  electric  current 
energy  meters  to  be  set  or  put  in  use  by  electrical  corporations  within  the 
first  district,  and  it  being  desired  to  substitute  for  the  said  order  a  further 
order  more  fully  prescribing  rules,  regulations  and  specifications  to  be  adopted 
and  followed, 

Now,  therefore,    it  is 

Ordered 

Section  1.  That  the  order  made  herein  on  June  25,  1909,  be  and  the  same 
hereby  is  in  all  respects  repealed. 

Section  2.  Tliat  the  following  specifications,  rules  and  regulations  are 
hereby  adopted  and  prescribed  for  all  types  of  watt-hour  meters  to  be  set  or 
put  in  use  by  electrical  corporations  within  the  first  district  on  or  after 
October  1,  1913. 

Rules  and  Reoulatioxs  Govebmxo  Aoceptance  Tests  of  Watt-Houb 

Meters. 
Section  I.    Applications  for  Acceptance  Tests 

1,     Statutory  Requirements: 

"  No  corporation,  person  or  municipality  shall  furnish,  set  or  put  in  use  any 
electric  meter,  the  type  of  which  shall  not  have  been  approved  by  the  com- 
mission.''   Public  Service  Commissions  Law,  §  67,  subd.  3. 


Specifications  fob  Electric  Cuhrent  Energy  Meters.     207 


Public  Service  Commission,  First  District. 


2.    Who  May  Make  AppHcatUm: 

Any  electrical  corporation  within  the  jurisdiction  of  this  commission  may 
make  application  for  tests  and  approval  of  watt-hour  meters  intended  to  be 
used  by  it. 
S.    Photographs : 

The  application  shall  be  accompanied  by  three  photographs  of  the  meter, 
one  with  the  cover  in  place,  one  with  the  cover  removed,  and  one  of  the  element 
removed  from  its  housing.    Each  photograph  shall  be  8  x  10  inches  in  size. 
4'    Shipment  of  Samples: 

Directions  for  shipment  of  meters  to  be  tested  will  be  furnished  to  the 
applicant  by  the  commission.  All  shipment  charges  shall  be  prepaid  by  the 
applicant. 

5.    Form  of  Application: 
The  application  shall  state: 

a.  The  name  and  address  of  the  applicant; 

b.  The  name  and  address  of  the  manufacturer  of  the  meter; 

c.  The  manufacturer's  type  of  the  meter,  and  a  brief  description  of  its 

characteristics;  as  D.  C.  or  A.  C,  frequency,  two-wire  or  three-wire 
induction  or  commutator  type,  etc. 

Section  II.    Specifications  fob  Design  and  Constbuction 
1.    Oenerdl  Requirements: 

a.  Each  meter  shall  be  designated  by  type,  and  given  a  serial  number  by 
the  manufacturer,  to  identify  it  as  an  individual.  The  serial  number  and 
type  designation  shall  be  legally  marked  on  the  base,  frame  or  register  of 
each  meter,  in  such  a  manner  as  to  be  visible  when  the  meter  is  in  service. 

b.  All  fixed  parts  must  be  held  securely  in  a  permanent  relationship.  All 
adjustable  parts  must  be  so  constructed  that  they  can  be  released  without 
injuring  the  parts  of  the  meter,  can  be  easily  moved  through  the  requisite 
distance,  and  caa  be  securely  fastened  in  place. 

c.  The  meter  shall  be  designed  to  facilitate  necessary  manipulation  in 
adjusting,  repairing,  testing,  etc.  All  connections  and  such  parts  as  require 
adjustment  shall  be  easily  accessible  after  removing  the  cover.  The  adjust- 
ments of  the  meter,  whether  direct  or  alternating  current,  shall  be  such  as  to 
be  capable  of  bringing  the  accuracy  within  one  per  cent  (1%)  at  either  ten 
per  cent  (10%)  or  one  hundred  per  cent  (100%)  of  rated  current  for  com- 
mutator type  meters,  and  at  either  five  per  cent  (5%)  of  one  hundred  per 
eent  (100%)  of  rated  current  for  induction  type  meters,  and  the  range  of 
each  adjustment  shall  be  such  as  to  permit  the  meter  to  be  adjusted  so  as  to 
register  correctly  all  ordinary  conditions  met  with  in  service. 

d.  The  cover  of  the  meter  must  be  sufficiently  strong  to  withstand  all  ordi- 
nary usage.  It  must  be  dust-proof  and  be  provided  with  suitable  means  for 
sealing. 

e.  The  terminals  of  the  meter  must  be  so  arranged  that  danger  of  short 
circuits  in  removing  or  replacing  the  cover,  making  connections,  and  adjusting 
the  meter,  is  minimized. 

f.  The  meter  must  be  designed  and  constructed  with  special  attention  to 
maintained  accuracy. 
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Section  III.    Requirements  Preliminary  to  Tests 
/.    Suhmisaion  of  Types: 

Ten  meters  shall  be  submitted  as  specimens,  except  in  the  case  of  very 
large  meters,  or  meters  of  unusual  or  little  used  types,  when  a  smaller  num- 
ber of  individuals  may  be  taken  as  being  representative  of  the  type.  These 
meters  shall  be  so  selected  as  to  be  representative  of  every  size  of  meter 
included  in  the  type.  In  addition  to  the  required  number  of  meters  sub- 
mitted as  samples,  there  shall  be  submitted,  when  practicable,  a  sufficient 
additional  number  of  each  type  to  serve  as  a  reserve  from  which  replace- 
ments may  be  made  when  necessary. 

Meters  so  designed  as  to  preclude  their  conforming  to  one  or  more  of  the 
requirements  as  set  forth  in  these  specifications,  may  be  submitted  to  the  com- 
mission and  the  same  will  be  subjected  to  such  tests  as  may  be  deemed  necea 
sary  to  prove  their  reliability. 

2.     Modification  of  Types: 

a.  The  commission  shall  be  advised  of  each  and  every  modification  of  a 

meter  used  or  intended  for  use  within  its  jurisdiction.     The  necessity  or 

desirability  of  a  re-test  will  be  determined  by  the  character  of  the  modifica- 
tion. 

b.  In  the  case  of  meters  that  are  modifications  of  types  which  have  already 
been  approved,  the  commission  may  determine  the  number  that  shall  be  sub- 
mitted and  to  which  of  the  following  tests  they  shall  be  subjected. 

S,    Similar  Types: 

All  meters  included  in  the  same  type  must  be  substantially  equivalent  in 
fhe  following  respects: 

Weight  of  moving  element; 

Full  load  torque; 

Full  load  speed; 

Style  of  bearings; 

Means  of  adjustment; 

Number  of  magnets; 

Ampere  turns  in  current  coil  at  rated  current; 

Shape  and  arrangement  of  magnetic  circuits; 

Electric  circuits  and  connections; 

General  relation  of  parts; 

Electrical  and  magnetic  materials; 

Rated  frequency; 

Rated  voltage. 

A  three-wire  meter  is  not  to  be  considered  as  being  of  the  same  type  as  a 
two-wire  meter  unless  it  is  in  fact  similar  in  all  essential  details  of  con- 
struction. 

Watt-hour  meters  operating  recording  or  indicating  devices  must  be 
approved   in  combination  with   such  devices. 

In  the  case  of  meters  constructed  and  adjusted  to  be  used  with  meter 
transformers  or  shunts,  these  specifications  apply  to  the  accuracy  of  the 
combination. 
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Section  IV.    Preparation  for  Tests 
i.     Inspection  for  Defects: 

Upon  receipt  of  the  sample  meters  submitted  for  test,  they  will  be  inspected 
for  injuries  received  in  transportation.  Damaged  meters  shall  be  replaced 
from  the  reserve  meters. 

J.     Adjustments: 

a.  The  corporation  submitting  a  type  of  meter  for  test  shall  be  notified 
of  the  place  and  time  of  test.  The  corporation  and  the  manufacturer  of  the 
meters  may  have  representatives  present  to  adjust  the  meters. 

b.  When  the  meters  are  sot  up  for  test,  a  representative  of  the  interested 
party  or  parties  will  be  allowed  to  calibrate  the  meters.  Any  means  of  adjust- 
ment which  is  recognized  as  a  standard  of  adjustment  for  the  given  type  of 
meter  will  be  allowed.  Methods  of  adjustment  which  cannot  be  regularly 
applied  in  the  ordinary  commercial  use  of  the  meter  will  not  be  permitted. 
Structural  changes  in  the  meter  will  not  be  permitted. 

c.  Upon  the  failure  of  the  corporation  to  have  a  representative  present 
during  the  preparations  for  test,  the  commission  shall  adjust  the  meters. 

d.  If  the  adjustment  discloses  defects  not  discovered  in  the  preliminary 
inspection,  the  defective  meter  may  be  replaced,  at  the  discretion  of  the  com- 
mission. Such  replacement,  however,  will  not  be  made  unless  the  defect  be 
of  a  definite  and  specific  nature,  and  be  capable  of  ready  detection  by  methods 
other  than  that  of  an  accuracy  test  upon  the  motor. 

e.  Any  damage  resulting  from  shipment  or  defect  as  specified  above  which 
may  be  repaired  by  the  replacement  of  an  interchangeable  part  may,  at  the 
discretion  of  the  commission,  be  so  repaired  without  replacing  the  individual 
meter. 

f.  ^yhen  the  party  adjusting  the  meterK  pronounces  them  ready,  or  when 
the  commission  considers  that  sufficient  time  has  been  allowed,  the  meters 
shall  be  formally  turned  over  to  the  commLstsion  for  test.  No  representatives 
of  any  party  interested  in  the  results  of  the  tests  shall  be  allowed  access  to 
the  meters  thereafter,  and  no  further  readjustment  shall  be  made.  Represen- 
tatives of  interested  parties  may,  however,  witness  the  tests,  and  shall  be 
furnished  reasonable  facilities  for  obtaining  information  as  to  the  conduct  and 
the  results  of  the  tests. 

J.     Preliminary  Conditions: 

a.  The  average  room  temperature  during  the  calibration  of  the  meters  shall 
be  taken  as  the  standard  temperature  for  the  subsequent  tests.  In  case 
tests  are  made  when  the  room  temperature  differs  by  more  than  five  degrees 
(5*)  Centigrade  from  the  standard  temperature,  a  suitable  allowance  may 
be  made  in  the  results  for  variations  caused  thereby.  Tlie  standard  tempera- 
ture should  not  be  below  fifteen  degrees  (15*)  Centigrade,  nor  above  thirty 
degrees   ( 30** )   Centigrade. 

b.  The  registers  of  the  meters  shall  be  in  train  during  the  tests. 

c.  Three-wire  meters  shall  be  tested  with  their  current  coils  in  series. 

d.  Meter  covers,  where  possible,  shall  be  in  place  during  all  tests. 

e.  Polyphase  meters  subjected  to  single  phase  tests  shall  be  tested  with 
their  current  coils  in  series,  and  their  voltage  coils  in  parallel. 
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f.  The  voltage  applied  during  the  adjustments  of  the  meters  shall  be  known 
as  the  calibrated  voltage. 

g.  Standard  condition  is  defined  as  the  percentage  of  accuracy  of  the  meter 
under  test  when  checked  at  ten  per  cent  (10%)  or  one  hundred  per  cent 
(100%)  of  rated  current  under  normal  conditions  and  is  used  to  establish  a 
means  of  comparing  the  performance  of  the  meter  under  normal  and  test 
conditions. 

The  variations  from  the  accuracy  thus  determined  shall  be  known  as  the 
deviation  from  standard  condition. 

4-    Interim  Conditions: 

a.  The  official  tests  shall  be  begun  after  all  of  the  above  conditions  have 
been  complied  with,  and  not  leas  than  one  hour,  nor  more  than  two  hours 
after  the  adjustment  of  the  meters  has  been  completed.  In  the  interval,  the 
meters  shall  operate  with  ten  per  cent  (10%)  of  their  rated  loads.  Test 
No.  1  shall  be  made  on  the  same  day  the  adjustments  are  completed. 
5,     Order  of  Testa: 

The  tests  and  the  items  of  each  test  shall  be  conducted  in  the  order  as  given. 

Section  V.    Specifications  for  Accuracy  of  Direct  CuRBEirr  Meters 
Test  No.  1  —  Initial  Accuracy  of  Registration : 

Item  No.  1.  None  of  the  meters  shall  creep  with  one  hundred  and  ten  per 
cent  (110%).  of  calibrated  voltage. 

Variations  in  accuracy: 

To  successfully  pass  test  No.  1,  the  accuracy  of  a  meter,  after  running  for 
at  least  one  hour  with  ten  per  cent  ( 10% )  of  rated  load,  as  specified  in  section 
IV,  paragraph  4,  shall  not  deviate  from  one  hundred  per  cent  (100%)  by  an 
amount  exceeding  that  specified  below. 

Conditions : 

The  test  shall  be  made  at  calibrated  voltage. 

Item  Percentage  of  Maximum  deviation 

No.  rated  current  from  100% 

2 2.0  Shall  run  continuously 

3 .5.0  7.5% 

4 10.0  ■  3.0% 


n 


> 


20.0  2.0% 


o 


6 50.0  2.0% 

7 100.0  2.0% 

8.... 150.0  2.0% 

9     The  difl'erence  between  the  accuracy  at  ten  per  cent  (10%)   rated  current 
and  that  at  one  hundred  per  cent  (100%)  rated  current  shall  not  exceed 
three  per  cent    (3%). 
Test  No.  2  —  Effect  of  Variation  in  Voltage: 
Variations  in  accuracy : 

To  successfully  pass  test  No.  2,  the  accuracy  of  a  meter  under  the  test 
conditions  shall  not  deviate  from  its  accuracy  at  calibrated  voltage  and  with 
the  corresponding  load    (standard  condition)   by  an  amount  exceeding  that 

specified  below. 

Exceptions: 

Only  meters  with  a  voltage  rating  extending  over  a  range  exceeding  fifteen 
volts  shall  be  subjected  to  items  Noa.  5.  0,  7  and  8  of  this  test. 
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Conditions: 

After  each  change  of  voltage,  a  sufficient  time  interval  shall  be  allowed  for 
the  accuracy  of  the  meters  to  become  constant  before  making  the  next  com- 
parative test.  Each  meter  shall  be  tested  at  the  various  values  of  voltage  and 
current  given  below: 

Peroantr-  Mftximum  devia- 

Item  Peroentage  oali-  age  rated  tion  from  st  md- 

No.  bratei  voltace  current  aid  coniition 

1   90  11.1  6.0% 

2   90  100.0  8.0% 

Standard  condition 100  10 .0 

SUndard  condition 100  100 . 0 

3  110  9.1  6.0% 

4  110  100.0  3.0% 

Percentage  minimum 
rated  voltage 

5   95  10.5  6.0% 

e   95  100.0  3.0% 

Percentage  maximum 
rated  voltage 

7   106  9.5  5.0% 

8   105  100.0  3.0% 

Teat  No.  3  —  Equality  of  Elements  in  Three-Wire  Meters : 

Variations   in  accuracy: 

To  successfully  pass  test  No.  3,  the  accuracy  of  a  meter  with  load  on  only 
one  coil  shall  not  deviate  from  its  accuracy  with  the  corresponding  load  with 
both  coils  in  circuit  (standard  condition)  by  an  amount  exceeding  that  speci- 
fied below. 

Conditions : 

Each  meter  shall  be  tested  at  calibrated  voltage. 

Msadmum  devi*- 
Item  Percentage  tion  from  stand- 

Ko  Connections  rated  current  ard  condition 

Standard  condition...  Both  coils  10.0 

1   Coil  A  only  20.0  2.0% 

2 Coil  B  only  20.0  2.0% 

Standard  condition  ...  Both  coils  50.0 

3  Coil  A  only  100.0  2.0% 

4  Coil  B  only  100.0  2.0%> 

Test  No,  4  —  Effect  of  External  Magnetic  Fields: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  4,  the  change  produced  in  the  accuracy  of  a 
meter  with  ten  per  cent  (10%)  of  rated  current  by  the  application  of  an 
external  field  of  the  value  given  below  and  in  tlie  manner  stated,  shall  not 
exceed  two  and  five- tenths  per  cent    (2.5%). 

An  approximately  uniform  field,  whose  intensity  at  the  fcenter  of  the  arma- 
ture of  the  meter  is  one-tenth  (0.1)  line  per  square  centimeter,  shall  be 
applied  to  one  of  the  mters  submitted,  in  such  a  direction  as  to  have  tihe 
maximum  effect  upon  the  accuracy  of  the  meter. 
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An  apparatus  for  producing  a  uniform  field  may  be  constructed  by  winding 
two  (2)  coils  rectangular  in  cross  section  on  the  edges  of  two  (2)  circular 
disks  supported  in  two  (2)  vertical  planes  with  their  axes  common  and  with 
the  mean  distance  between  the  coils  equal  to  the  mean  radius  of  the  coils. 
The  coils  are  connected  in  series  so  that  the  direction  of  winding  is  the  same 
when  passing  from  one  to  the  other.  The  field  strength  will  be  proportional 
to  the  current  and  uniform  throughout  the  space  between  the  coils. 

Teat  Xo,  o  —  Effect  of  Variation  in  Temperature: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  5,  the  average  temperature  coefficient  of  a 
meter,  shall  not  exceed  two-tenths  per  cent  (0.2%)  per  degree  Centigrade  at 
either  ten  per  cent  (10%)  or  one  hundred  per  cent  (100%)  of  rated  current. 

Conditions : 

This  test  shall  be  applied  to  not  less  than  three  meters. 

Calibrated  voltage  shall  be  applied  throughout  the  test. 

The  meters  shall  be  placed  in  a  space  with  an  ambient  temperature 
of  approximately  twenty  degrees  (20'')  Centigrade,  and  allowed  to  stand  for 
not  less  than  two  hours  with  the  voltage  circuit  of  the  meters  energized,  then 
a  load  of  ten  per  cent  (10%)  of  the  rated  current  applied,  and  after 
running  one  hour  the  accuracy  determined.  After  this  a  load  of  one  hundred 
per  cent  (100%)  of  the  rated  current  of  the  meter  shall  be  applied  for  one 
hour,  and  then  the  accuracy  of  the  meter  determined.  These  operations  shall 
be  repeated  in  the  same  order  with  a  temperature  of  approximately  forty 
degrees  (40*)  Centigrade.  From  the  accuracies  at  these  two  temperatures, 
the  temperature  coefficient  of  the  meter  shall  be  determined. 

On  meters  having  external  shunts,  this  coefficient  shall  not  be  exceeded 
when  the  shunt  and  the  meter  have  the  same  ambient  temperature  or  when 
the  ambient  temperature  of  the  shunt  and  meter  are  twenty  degrees  (20') 
Centigrade  and  forty  degrees  (40**)  Centigrade  respectively  or  vice  versa. 

Test  yo.  6  —  Effect  of  Temporary  Overloads: 

Meters  of  less  than  600  amperes  capacity. 

Variations  in  accuracy: 

To  successfully  pass  test  No.  6,  the  change  in  accuracy  of  a  meter  from 
that  obtained  in  tests  at  ten  per  cent  (10%)  of  rated  current  and  at  one 
hundred  per  cent  (100%)  of  rated  current  (standard  condition)  shall  not 
exceed  the  values  given  below. 

Conditions: 

The  temporary  loads  specified  below  shall  be  applied  to  not  less  than  three 
meters,  and  the  accuracy  of  each  meter  determined  with  ten  per  cent  (10%) 
of  rated  current  and  one  hundred  per  cent  (100%)  of  rated  current  after 
sufficient  time  has  elapsed  for  the  parts  of  the  meter  to  cool  to  normal  tem- 
perature (at  least  fifteen  minutes). 

Calibrated  voltage  shall  be  applied  to  each  meter  during  the  application 
of  the  overload. 

Item  Peroentate  No.  of  Duration  of  Maximum  ChanM  in  Accuracy 

Xo.  Rated  AppUcaiiona  each  from  Standard  Condition 

Current  Application  107o  Load     100%  Load 

1  2  400  3  2  seconds  6.0%  3.0% 
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Test  No.  7  —  Voltage  Drop  in  Current  Coils  : 

Meters  with  a  rated  voltage  of  300  volts  or  less. 

The  voltage  drop  in  the  current  coils  of  eacli  meter  shall  be  measured  at 
one  hundred  per  cent   (100%)   of  rated  current. 

To  successfully  pass  test  No.  7,  the  voltage  drop  in  the  current  coils  of  a 
meter  shall  not  exceed  the  values  given  below: 

In  meters  of  less  than  ten  (10)  amperes  capacity,  the  voltage  drop  shall 
not  exceed  one  and  five- tenths  (1.5)  volts. 

In  meters  of  ten  (10)  amperes  capacity  and  above,  the  voltage  drop  shall 
not  exceed  one    (1)   volt. 

In  three-wire  meters,  the  summation  of  the  voltage  drop  across  the  current 
coils  shall  not  exceed  the  values  given  by  more  than  two-tenths  (0.2)  of 
a  volt. 

Section  VI.    Rules  Governing  the  Acceptance  and  Rejection  of  Types 

No.  1.  In  no  case  shall  a  meter  be  considered  to  fall  outside  of  the  specified 
limits  in  any  item  depending  upon  a  determination  of  the  accuracy  of  the 
meter,  unless  the  specified  limit  is  exceeded  by  the  amount  of  one-quarter 
per  cent  (0.25%)  which  is  the  value  assigned  to  cover  possible  errors  in  the 
standards  employed  and  in  the  observations. 

No.  2.  If  during  the  test  of  a  meter  type  three  meters  of  the  ten  submitted 
have  to  be  replaced,  due  to  physical  defects  which  developed  during  the  tests, 
the  type  shall  be  rejected. 

No.  3.  In  the  tests  made  on  ten  meters  not  over  three  meters  shall  fail  in 
a  given  item  of  a  given  clause. 

No.  4.    No  individual  meter  shall  fail  in  more  than  five  items. 

No.  5.  In  the  tests  made  on  ten  meters  the  total  number  of  failures 
including  all  the  meters  and  all  the  items  of  each  clause  shall  not  exceed 
twenty. 

No.  6.  When  less  than  ten  meters  are  subjected  to  tests  allowing  less 
than  ten  meters,  no  meter  shall  fail  in  any  item  in  such  tests. 

At  the  request,  however,  of  the  electrical  corporation,  or  when  in  the 
judgment. of  the  commission,  the  results  on  fewer  than  ten  meters  are  unre- 
liable, the  tests  shall  be  repeated  on  ten  meters. 

No.  7.  When  less  than  ten  meters  are  submitted  for  test  no  meter  shall 
fail  in  any  given  item  of  a  given  clause. 

Section  VII.     Specifications  for  Accuracy  of  Single-Phase  Induction 

Meters 

Test  No.  1  —  Initial  Accuracy  of  Registration, 

Item  No.  1.  None  of  the  meters  shall  creep  with  one  hundred  and  ten 
per  cent  (1109J:)   of  calibrated  voltage. 

Variations  in  accuracy: 

To  successfully  pass  test  No.  1,  the  accuracy  of  a  meter,  after  running  for 
at  least  one  hour  with  ten  per  cent    (10%)    of  rated  load,  as  specified  in 
section  IV,  paragraph  4,  shall  not  deviate  from  one  hundred  per  cent  ( 100% ) 
by  an  amount  exceeding  that  specified  below. 


214  State  Department  Eepobts. 


Public  Service  Ck>mmi88ion,  First  District. 


Conditions: 

The  test  shall  be  made  at  calibrated  voltage,  rated  frequency  and  unity 
power  factor. 

'j^™  Percentage  Maxiniiiin  deviation 

^°-  rated  current  from  100% 

2 2.0                    Shall  run  continuously 

3 6.0  3.0% 

-* 10.0  1.6% 

*'> 20.0  2.0% 

^ 60.0  2.0% 

7 100.0  1.5% 

» 150.0  3.0% 

9  The  difference  between  the  accuracy  at  ten  per  cent  (10%)  rated  current 
and  that  at  one  hundred  per  cent  ( 100% )  rated  current  shall  not  exceed 
1.5  per  cent. 

Test  No,  2  — Effect  of  Variation  in  Voltage: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  2,  the  accuracy  of  a  meter  under  test  con- 
ditions shall  not  deviate  from  its  accuracy  at  calibrated  voltage  and  with 

the  corresponding  load    (standard  condition)    by  an  amount  exceeding  that 
specified   below. 

Exceptions: 

Only  meters  with  a  voltage  rating  extending  over  a  range  exceeding  fifteen 
volts  shall  be  subjected  to  items  Nos.  5,  6,  7  and  8  of  this  test. 

Conditions: 

Kach  meter  shall  be  tested  at  the  various  values  of  voltage  given  below  and 
at  rated  frequency  and  unity  power  factor. 

Peircntape  Percent-  Maximum  deviation 

Item  calibrated  age  rated  from  standard 

No.  voltage  current  condition 

1    90.0  11.1  2.0% 

2    90.0  100.0  1.5% 

Standard  condition 100.0  10.0 

Standard  condition 100.0  100.0 

3   110.0  9.1  2.0% 

4   110.0  100.0  1.5% 

Percentage 

minimum 

rated  voltage 

5    95.0  10.6  2.0% 

6   95.0  100.0  1.5% 

Percentage 

maximum 

rated  veil  age 

7   105. 0  9.5  2.0% 

8   105. 0  100.0  1,5% 

Test  Vo.  S  —  Effect  of  Variation  in  Poicer  Factor: 

Variations  in  accuracv: 

To  successfully  pass  test  No.  3,  the  accuracy  of  a  meter  under  test  con- 
ditions sliall  not  deviate  from  its  accuracy  at  unity  power  factor  and  with 
the  corresponding  load  (standard  condition)  by  an  amount  exceeding  that 
specified  below. 
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Exceptions: 

In  the  case  of  a  polyphase  meter  tested  with  single  phase  load,  the  test 
shall  be  made  on  each  element  separately  but  with  the  voltage  ooils  of  both 
elements  excited. 

Conditions : 

The  test  shall  be  made  on  each  meter  at  calibrated  voltage  and  rated 

frequency. 

Percentage  Power  Masdmum  devUtioii 

Item                                                                rated  factor  f rom  atandaid 

No.                                                                current  lavging  condition 

Standard  condition 10.0  100% 

1   13.3  76%                    2.0% 

2  20.0  50%                    4.0% 

Standard  condition 100 . 0  100% 

3  100.0  75%  2.0% 

4  100. 0  50%  4.0% 

« 

Test  No.  4  —  J^ffect  of  Variation  in  Frequency : 

Variations  in  accuracy: 

To  successfully  pass  test  Xo.  4,  the  accuracy  of  a  meter  under  test  con- 
ditions shall  not  deviate  from  the  accuracy  at  rated  frequency  with  the 
same  percentage  of  rated  current  (standard  condition)  by  an  amount  exceed- 
ing that  specified  below. 

Conditions: 

Each  meter  shall  be  tested  at  calibrated  voltage  and  at  unity  power  factor. 

PwccntMe  Percentaie  Maximum  deviadon 

Item  rated  rated  from  standard 

No.  current  frequency  condiUon 

Standard  condition 10.0  100 . 0 

Standard  condition 100 . 0  100 . 0 

1   10.0  95.0  1.6% 

2 100.0  96.0  1.6% 

3 10.0  105.0  1.5% 

4  !!...... 100.0  105.0  1.5% 

Test  No.  5  — Equality  of  Elements  of  Three-Wire  Meters: 

Variations  in  accuracy: 

To 'successfully  pass  test  No.  5,  the  accuracy  of  a  meter  with  load  on  only 
one  coil  shall  not  deviate  from  the  accuracy  with  the  corresponding  load  with 
both  coils  in  circuit  (standard  condition)  by  an  amount  exceeding  that  speci- 
fied below. 

Conditions: 

Each  meter  shall  be  tested  at  calibrated  voltage,  rated  frequency,  and  unity 

power  factor.  •  ^    ,    . 

Perc«^nta2e  Maxium  deviaUon 

Item  r»t«  ^  ^^^  standard 

N^  Connections  currint  condition 

Standard  condition  ...      Both  coils  10.0 

1  Coil  A  only  20.0  2.0% 

2  ,,[ Coil  B  only  20.0  2.0% 

Standard  condition  ...      Both  coils  50.0 

3 Coil  A  only  100.0  2.0% 

4^'.']] Coil  B  only  100.0  2.0% 
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Test  No,  6  — Effect  of  External  Magnetic  Fields: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  6,  the  accuracy  of  a  meter  with  ten  per  cent 
(10%)  of  rated  current  shall  not  deviate  by  more  than  two  per  cent  (2%) 
from  the  value  obtained  in  an  initial  test  without  the  presence  of  the  external 
magnetic  field. 

Conditions: 

One  of  the  meters  shall  be  tested  at  calibrated  voltage,  rated  frequency 
and  unity  power  factor,  and  it  shall  be  subjected  to  an  alternating  magnetic 
field  of  tlie  same  frequency  as  that  of  the  testing  current  and  produced  by  a 
straight  conductor  six  (6)  feet  long  with  return  leads  arranged  to  form  a 
rectangle  six  (6)  feet  square.  A  current  of  fifty  (50)  amperes  in  phase  with 
voltage  applied  to  the  meter  shall  be  passed  through  this  conductor.  The 
return  leads  of  the  conductor  shall  be  so  arranged  that  the  loop  which  they 
form  does  not  surround  or  include  the  meter. 

Place  the  conductor  in  each  of  the  following  positions: 

Item  Xo.  1.     Behind  the  test  board  in  a  horizontal  position  and  parallel  to 

the  back  of  the  meter. 

The  middle  of  the  conductor  shall  be  fifteen  (15)  inches 
directly  behind  and  on  a  level  wnth  the  center  of  the  rotating 
element. 

The  loop  shall  be  in  a  horizontal  plane. 

Item  Xo.  2.     Directly  behind  the  center  line  of  the  meter  in  a  vertical  position. 

The  middle  of  the  conductor  shall  be  fifteen    (15)    inches 

directly  behind  and  on  a  level  with  the  center  of  the  rotating 

element. 

The  loop  shall  be  in  a  plane  perpendicular  to  the  test  board. 
Item  Xo.  3.     Vertically  at  the  same  distance  in  front  of  the  test  board  as  the 

center  of  the  rotating  element. 

Tlie  middle  of  the  conductor  shall  be  on  a  level  with  the 
center  of  the  rotating  element,  and  fifteen  (15)  inches  to  the 
right  or  left. 

The  loop  shall  be  in  a  plane  parallel  to  the  test  board. 

Test  No,  7  —  Effect  of  Variation  in  Temperature: 

Variations  in  accuracy: 

To  successfully  pass  test  Xo.  7,  the  average  temperature  coeflScient  of  a 
meter  shall  not  exceed  two- tenths  per  cent  (0.2%)  per  degree  Centigrade  at 
either  ten  per  cent  (10%)  or  one  hundred  per  cent  (100%)  of  rated  current. 

Conditions: 

The  test  shall  be  made  at  calibrated  voltage,  rated  frequency  and  unity 
power  factor  on  not  less  than  three  meters. 

The  meters  shall  be  placed  in  a  space  with  an  ambient  temperature  of 
approximately  twenty  degrees  (20°)  Centigrade,  and  allowed  to  stand  for  not 
less  than  two  hours  with  the  voltage  circuit  of  the  meters  energized;  then  a 
load  of  ten  per  cent  ( 10% )  of  the  rated  current  applied  and  after  running  one 
hour  the  accuracy  determined.     After  this,  a  load  of  one  hundred  per  cent 
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( 100% )  of  the  rated  current  of  the  meter  shall  be  applied  for  one  hour,  and 
then  the  accuracy  of  the  meter  determined.  These  operations  shall  be  repeated 
in  the  same  order  with  a  temperature  of  approximately  forty  degrees  (40°) 
Centigrade.  From  the  accuracies  at  these  two  temperatures,  the  temperature 
coefficient  of  the  meter  shall  be  determined. 

Test  No.  8  —  Effect  of  Temporary  Overloads : 

Variations  in  accuracy: 

To  successfully  pass  test  No.  8,  the  change  in  accuracy  of  a  meter  from 
that  obtained  in  tests  at  ten  per  cent  (lO^/r)  of  rated  current  and  at  one 
hundred  per  cent  ( 1009c )  of  rated  current  (standard  condition)  shall  not 
exceed  the  values  given  below. 

Conditions : 

The  loads  specified  below  shall  be  applied  to  not  less  than  three  meters.  The 
accuracy  of  each  meter  shall  be  determined  with  ten  per  cent  ( 10% )  of  rated 
current  and  one  hundred  per  cent  (100%)  of  rated  current  after  sufficient 
time  has  elapsed  for  the  parts  of  the  meter  to  cool  to  normal  temperature 
(at  least  fifteen  minutes). 

The  calibrated  voltage  shall  be  applied  to  each  meter  during  the  application 
of  the  overload.  The  overload  current  shall  be  approximately  in  phase  with 
the  voltage  applied  to  the  voltage  circuit  of  the  meter.  Tlie  tests  shall  be 
made  at  rated  frequency. 


Perocntage 
Item  rated 

No.  current 

1-2  400 


No.  of 
appli- 
cations 


Duration 
of 
application 

2  seconds 


Maximum  ehanse  in  accuracy 
from  standard  condition 


10-/0 


*^  load  100%  load 


1.0% 


1.0% 


Test  Ko,  9 — Voltage  Drop  in  Current  Coils: 

Meters  with  a  voltage  rating  of  300  volts  or  less. 

The  voltage  drop  in  the  current  coils  of  each  meter  shall  be  measured  at 
100  per  cent  of  rated  current. 

To  successfully  pass  test  Xo.  9,  the  voltage  drop  in  the  current  coils  of  a 
meter  shall  not  exceed  the  values  given  below. 

In  meters  of  less  than  ten  (10)  amperes  capacity,  the  voltage  drop  shall 
not  exceed  one  and  five- tenths  (1.5)  volts. 

In  meters  of  ten  (10)  amperes  capacity  and  above,  the  voltage  drop  shall 
not  exceed  one   (1)  volt. 

In  three-wire  meters,  the  summation  of  the  voltage  drop  across  the  current 
coils  shall  not  exceed  the  value  given  by  more  than  two- tenths  (0.2)  volt. 

In  polyphase  meters  the  voltage  drop  applies  to  each  element  separately. 


Section  VI II.  Rules  (SrOvsaiNiNO  the  Acceptance  and  Re.tection  of  Types 
Xo.  1.  In  no  case  shall  a  meter  be  considered  to  fall  outside  of  the  specified 
limits  in  any  item  depending  upon  a  determination  of  the  accuracy  of  the 
meter,  unless  the  specified  limit  is  exceeded  by  the  amount  of  one-quarter 
per  cent  (0.26%)  which  is  the  value  assigned  to  cover  possible  errors  in  the 
standards  employed  and  in  the  observations. 
Xo.  2.    If  during  the  test  of  a  meter  type  more  than  three  meters  of  the 
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ten  submitted  have  to  be  replaced,  due  to  physical  defects  which  developed 
during  tests,  the  type  shall  be  rejected. 

No.  3.  In  the  tests  made  on  ten  meters,  not  over  three  meters  shall  fail  in 
a  given  item  of  a  given  clause. 

No.  4.   No  individual  meter  shall  fail  in  more  than  five  items. 

No.  6.  In  the  tests  made  on  ten  meters,  the  total  number  of  failures  includ- 
ing all  the  meters  and  all  the  items  of  each  clause  shall  not  exceed  twenty. 

Xo.  6.  When  less  than  ten  meters  are  subjected  to  test  allowing  less  than 
ten  meters  no  meter  shall  fail  in  any  item  in  such  tests. 

At  the  request,  however,  of  the  electrical  corporation,  or  when  in  the 
judgment  of  the  commission,  the  results  on  fewer  than  ten  meters  are  unre- 
liable, the  tests  shall  be  repeated  on  ten  meters. 

No.  7.  When  less  than  ten  meters  are  submitted  for  test  no  meter  shall 
fail  in  any  given  item  of  a  given  clause. 

Section  IX.    Specifications  fob  the  Accuracy  of  Polyphase  Meters 
General: 

The  same  rules  regarding  presentation  of  meters,  preparation  for  tests,  etc, 
shall  be  observed  as  in  the  case  of  single  phase  meters. 

In  case  the  preliminary  adjustment  of  the  meter  is  made  upon  a  polyphase 
load,  the  same  relation  of  the  phases  shall  be  maintained  in  all  subsequent 
tests  as  was  used  in  the  preliminary  adjustment. 

The  two-phase  test  is  adopted  as  a  standard  for  the  purposes  of  the  accept- 
ance tests  only,  and  is  to  be  used  in  the  case  of  all  meters,  except  such  as 
successfully  pass  test  No.  1,  or  are  designed  or  designated  as  three-phase 
meters,  which  are  to  be  submitted  to  the  corresponding  three-phase  tests. 

In  the  case  of  a  three-phase,  four-wire  meter,  all  three  current  elements 
shall  be  subjected  to  the  same  requirements  as  to  equality  as  are  specified  for 
a  meter  having  two  current  elements. 

Teat  No.  1  —  Independence  of  Elements : 

Variations  in  accuracy: 

To  successfully  pass  test  No.l,  the  accuracy  of  a  meter  shall  not  deviate 
from  its  accuracy  under  the  corresponding  load  (standard  condition)  by  an 
amount  exceeding  that  specified. 

Conditions : 

If  every  meter  of  a  given  type  conforms  to  each  of  the  requirements,  the 
further  tests  for  acceptability  shall  be  made  on  a  single- phase  circuit,  using 
the  specifications  laid  down  for  a  single-phase,  three-wire  meter. 

In  case  one  or  more  meters  fail  in  any  of  the  requirements  of  this  clause, 
the  acceptance  tests  of  the  type  to  which  such  meters  belong  shall  be  made  on 
a  polyphase  circuit  according  to  the  specifications  following:  Throughout  the 
test  the  voltage  and  current  windings  of  one  element  (element  A)  of  the  meter 
are  connected  to  phase  I  of  the  two-phase  circuit.  The  other  element  (element 
B)  is  connected  as  indicated.  In  the  current  tests,  under  items  3  and  4,  the 
currents  in  both  elements  shall  be  equal. 

The  test  shall  be  made  at  calibrated  voltage,  rated  frequency  and  with  unity 
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power  factor  in  the  loaded  element.    Each  meter  shall  be  tested  on  a  two- 
phase  circuit. 

MazimuiD  Deviation  from 
Standard  Condition 

, *■ — — - 

Connections  of  ElNnent  B  20%  of  rated     100%  of  rated 

Item  current  on  current  on 

No.  Voltace  Cireuite        Current  Circuits  Element  A  Element  A 

Standard  condition  Phase    I  direct  Not  connected 

1     -       I  reversed  *                        1.0%                    1.0% 

Standard  condition  *      II  direct  * 

2     -      II  reversed  ■                        1.0%                    1.0% 

Standard  condition  Not  connected  Phase    I  direct 

8    do  ■        I  reverse  1.0%  1.0% 

Standard  condition  do  *       II  direct 

4     do  -      II  reversed         1.0%  10% 

Test  No.  2  — Initial  Accuracy  of  Registration  —  Both  Elements  in  Circuit: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  2,  the  accuracy  of  a  meter,  after  running  for 
at  least  one  hour  at  ten  per  cent  ( 10% )  of  rated  current  shall,  not  deviatti 
from  one  hundred  per  cent  (100%)  by  an  amount  exceeding?  that  specified 
below. 

Item  No.  1.     None  of  the  meters  shall  creep  with  one  hundred  and  ten  per 

cent  (110%)  of  calibrated  voltage,  with  the  voltage  coils  con- 
nected to  a  balanced  polyphase  circuit. 

Conditions: 

The  test  shall  be  made  at  calibrated  voltage  and  rated  frequency,  with  unity 

power  factor  in  the  testing  circuit.    Each  meter  shall  be  tested  with  a  balanced 

polyphase  load,  both  elements  being  in  circuit. 

Item  Percentage  Mwdmum  delation 

No.  rated  current  "oni  100  /o 

2 2.0  Shall  run  continuously 

3. ."!!......... 5.0  3.0% 

4 10.0  1-5% 

5 '.'"/.'/. ' 20.0  2.0% 

6 50.0  2.0% 

7 100.0  1-5% 

8 ..!!,.!. 150.0  3.0%? 

0  The  difference  between  the  accuracies  at  ten  per  cent  (10%)  rated  current 
and  that  at  one  hundred  per  cent  ( 1007c )  rated  current  shall  not  exceed 
1.5  per  cent. 

Test  yo,  3  —  Accuracy  of  Individual  Elements: 

Variations  in  accuracy: 

To  BUccessfuUy  pass  test  No.  3,  the  accuracy  of  a  meter  under  each  con- 
dition shall  not  deviate  from  the  accuracy  with  corresponding  load,  with  both 
elements    in    circuit    (standard   condition)    by    an    amount    exceeding    that 

specified. 

Conditions: 

In  the  case  of  a  two-phase  test,  the  test  on  each  element  shall  be  made  at 
unit  power  factor.  In  the  case  of  a  three-phase  test,  a  balanced  three-phase 
load  shall  be  obtained  in  the  testing  circuit,  so  that  the  test  upon  each  element 


220 


State  Department  Reports. 


Public  Service  Commiasion,  First  District. 


is  made  with  the  same  conditions  as  those  existing  when  both  elements  are 
connected  to  a  balanced  polyphase  circuit  in  which  the  power  factor  is  unity. 

Each  meter  shall  be  tested  at  calibrated  voltage  and  rated  frequency. 

The  voltage  elements  of  each  meter  shall  be  energized  continuously  from  a 
polyphase  circuit. 

Pweentase  Maximum  deviation 
Item  Connectiona  rated  from  standard 

No.  current  elements  current  condition 

Standard  condition  ...  Both  elements  in  circuit  10.0 

1    Element  A  only  20.0  2.0% 

2   Element  B  only  20.0  2.0% 

Standard  condition  ...  Both  elements  in  circuit  100.0 

3   Element  A  only  140.0  2.0% 

4   Element  B  only  140.0  2.0% 

Test  No.  4  —  Effect  of  Variation  in  Voltage: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  4,  the  accuracy  of  a  meter  shall  not  deviate 
from  its  accuracy  at  calibrated  voltage  and  with  the  corresponding  load 
(standard  condition)  by  an  amount  exceeding  that  specified  below. 

Conditions: 

Each  meter  shall  be  tested  with  a  balanced  polyphase  load  at  the  various 
values  of  current  and  voltage  given  below.  The  test  shall  be  made  at  rated 
frequency  and  with  unity  power  factor  in  the  testing  circuit. 

Exceptions: 

Only  meters  with  a  voltage  rating  extending  over  a  range  exceeding  fifteen 
volts,  shall  be  subjected  to  items  Xos.  5,  0,  7  and  8  of  this  test. 

PcrocnUKc  Percentaee  Maximum  deviation 

Item  calibrated  rated  from  standard 

No.  voltAge  current  condition 

1    90.0  11.1  2.0% 

2   90.0  100.0  1.5% 

Standard  condition 100.0  10.0 

Standard  condition 100.0  100.0 

3   110.0  9.1  2.0% 

4    110.0  100.0  1.6% 

Percentage  minimum 
rated  voltage 

5   96.0  10.5  2.0% 

6   96.0  100.0  1.5% 

Percentage  maximum 
rated  voltage 

7    106.0  9.5  2.0% 

8    105.0  100.0  1.5% 

Test  Xo.  5  —  Effect  of  Variation  in  Power  Factor  —  Individual  Elements: 

Two-Phase  Tests 

Variations  in  accuracy: 

To  successfully  pass  test  No.  6,  the  accuracy  of  a  meter  shall  not  deviate 
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from  its  accuracy  at  unity  power  factor  and  with  the  corresponding  load 
(standard  condition)   by  an  amount  exceeding  that  specified. 

Conditions : 

Each  meter  shall  be  tested  with  the  voltage  coils  connected  to  a  balanced 
polyphase  circuit,  but  with  load  upon  only  one  current  coil,  at  the  values  of 
current  and  power  factor  specified  below.  The  test  shall  be  made  at  calibrated 
voltage  and  rated  frequency. 

Each  Element: 

Maxunum  deviation 
ItMB  Peroentage  Lagsinic  from  H'an^ard 

Na  rated  current  power  factor  co.  dition 

Standard  condition 20 . 0  100 . 0% 

1   26.7  76.0%  2.0% 

2 40.0  60.0%  4.0% 

Standard  condition 150.0  100.0% 

3 160.0  75.0%  2.0% 

4 150.0  50.0%  4.0% 

THBEE-PnASE  Tests 

Variations  in  accuracy: 

To  successfully  pass  this  test,  the  accuracy  of  a  meter  shall  not  deviate 
from  its  accuracy  at  unity  power  factor  and  with  the  corresponding  load 
(standard  condition)  by  an  amount  exceeding  that  specified. 

Conditions : 

Each  meter  shall  be  tested  with  the  voltage  coils  connected  to  a  balanced 
polyphase  circuit,  but  with  the  load  on  only  one  current  coil. 

The  test  shall  be  made  at  calibrated  voltage  and  rated  frequency. 


Leading  Element 

Maximum  deviation 
Item  Perrentafle  Lagging  from  standard 

No.  rated  current  power  factor  condition 

Standard  condition 23.1  86 . 6%  leading 

1  20.1  100.0%                              1.5% 

2  23.1  86.6%  lagging                3.0% 

Standard  condition 150 . 0  86 . 6%  leading 

3  ^...       160.0  100.0%  1.5% 

4 160.0  86.6%  lagging  3.0% 

Laooino  Eleme>'t 

Standard  condition 23 . 1  86 . 6%  lagging 

5 40.0  50.0%  lagging                3.0% 

Standard  condition 150 . 0  86 . 6%  lagging 

6 150.0  50.0%  lagging                3.0% 

Test  No.  6  —  Effect  of  Variation  in  Poirrr  Factor  —  Both  Elements  in  Circuit  : 

Variations  in  accuracv : 

To  successfully  pass  test  No.  6,  the  accuracy  of  a  meter  shall  not  differ 
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from  its  accuracy  at  unity  power  factor  with  the  corresponding  load  (stendard 
condition)   by  an  amount  exceeding  that  specified. 

Conditions : 

The  test  shall  be  made  at  calibrated  voltage  and  rated  frequency.  Each 
meter  shall  be  tested  upon  a  balanced  polyphase  circuit. 

..  Maximum  deviation 

^5f  °^  Percentage  Lacsing  from  standard 

^°'  rated  current  power  factor  condition 

Standard  condition 10 . 0  100 . 0% 

1    13.3  76.0%                2.0% 

2    20.0  50.0%                 4.0% 

Standard  condition 100 . 0  100 . 0% 

3   100.0  75.0%  2.0% 

4   100.0  50.0%  4.0% 

Test  Xo.  7  — Effect  of  Variation  in  Frequency: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  7,  the  accuracy  of  a  meter  under  test  condi- 
tions shall  not  deviate  from  its  accuracy  at  rated  frequency  with  the  corre- 
sponding load  (standard  condition)  by  more  than  the  value  specified  below: 

Conditions: 

Each  meter  shall  be  tested  at  calibrated  voltage,  unity  power  factor  and 
with  a  balanced  polyphase  load. 

Maximum  deviation 
^^^^  Peroentace  Percentage  from  standard 

^^-  rated  current      rated  frequency  condition 

Standard    condition 10.0  100 . 0 

Standard    condition 100 . 0  100 . 0 

1   10.0  95.0  1.5% 

2   100.0  95.0  1.5% 

3   10.0  105.0  1.5% 

4   100.0  105.0  1.6% 


Test  No.  8  —  Effect  of  External  Magnetic  Fields: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  8,  the  accuracy  of  a  meter  with  a  balanced 
polyphase  load  at  ten  per  cent  (10%)  of  rated  current,  shall  not  deviate 
by  more  than  two  per  cent  (2.0%)  from  the  value  obtained  in  an  initial 
test  without  the  presence  of  an  external  magnetic  field. 

Conditions: 

One  of  the  meters  shall  be  tested  at  calibrated  voltage,  rated  frequency 
and  unity  power  factor,  and  it  shall  be  subjected  to  an  alternating  magnetic 
field  of  the  same  frequency  as  that  of  the  testing  current  and  produced  by  a 
straight  conductor  six  (6)  feet  long  with  return  leads  arranged  to  form  a 
rectangle  six  (6)  feet  square.  A  current  of  fifty  (oO)  amperes  in  phase  with 
the  voltage  applied  to  one  of  the  voltage  circuits  of  the  meter  shall  be  passed 
through  the  conductor.  The  return  leads  of  the  conductor  shall  be  so 
arranged,  that  the  loop  which  they  form  does  not  include  or  surround  the 
meter. 


Specifications  for  Electric  Current  Energy  Meters.    223 


Public  Service  Commission,  First  District. 


Place  the  conductor  in  each  of  the  following  positions: 
Item    No.  1.     Behind  the  test  board  in  a  horizontal  position  and  parallel  to 

the  back  of  the  meter. 
The  middle  of  the  conductor  shall  be  fifteen  (15)  inches  directly 
behind  and  on  a  level  with  the  center  of  the  rotating  element. 
The  loop  shall  be  in  a  horizontal  plane. 
Item    No.  2.     Directly  behind  the  center  line  of  the  meter  in  a  vertical  posi- 
tion. 
The  middle  of  the  conductor  shall  be  fifteen  ( 15 )  inches  directly 
behind  and  on  a  level  with  the  center  of  the  rotating  element. 
The  loop  shall  be  in  a  plane  perpendicular  to  the  test  board. 
Item    No.  3.     Vertically  at  the  same  distance  in  front  of  the  test  board  as 

the  center  of  the  rotating  element. 
The  middle  of  the  conductor  shall  be  on  a  level  with  the  center 
of  the  rotating  element,  and  fifteen  (15)   inches  to  the  right 
or  left. 
The  loop  shall  be  in  a  plane  parallel  to  the  test  board. 
Items  Nos.  4-5-6.  Items  Nos.  1,  2  and  3  shall  be  repeated  with  the  current 

producing   the   magnetic    field,    in   phase   with   the   voltage 
applied  to  the  voltage  circuit  of  the  other  element. 

Test  No.  9  —  Effect  of  Variation  in  Temperature: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  9,  the  average  temperature  coefficient  of  a 
meter  shall  not  exceed  two-tenths  per  cent  (0.2%)  per  degree  Centigrade  at 
cither  ten  per  cent  (10%)  or  one  hundred  per  cent  (100%)  of  rated  current. 

Conditions : 

The  meters  shall  be  tested  at  calibrated  voltage,  rated  frequency  and  unity 
power  factor.    The  test  shall  be  made  on  not  less  than  three  meters. 

The  meters  shall  be  placed  in  a  space  with  an  ambient  temperature  of 
approximately  twenty  degrees  (20^)  Centigrade,  and  allowed  to  stand  for  not 
less  than  two  hours  with  the  voltage  circuit  of  the  meters  energized;  then  a 
load  of  ten  per  cent  (10%)  of  the  rated  current  applied  and  after  running 
one  hour  the  accuracy  determined.  After  this,  a  load  of  one  hundred  per 
cent  (100%)  of  the  rated  current  of  the  meter  shall  be  applied  for  one  hour, 
and  then  the  accuracy  of  the  meter  determined.  These  operations  shall  be 
repeated  in  the  same  order  with  a  temperature  of  approximately  forty  degrees 
(40°)  Centigrade.  From  the  accuracies  at  these  two  temperatures,  the  tem- 
perature coefficients  of  the  meters  shall  be  determined. 

Test  No.  10  —  Effect  of  Temporary  Overloads: 

Variations  in  accuracy: 

To  successfully  pass  test  No.  10,  the  accuracy  of  a  meter  shall  not  change 
from  that  obtained  in  initial  tests  at  ten  per  cent  (10%)  of  rated  current 
and  at  one  hundred  per  cent  (100%)  of  rated  current  (standard  condition) 
by  an  amount  exceeding  the  values  given  below. 

Conditions: 

The  two  elements  shall  be  connected  together  on  a  single-phase  circuit,  with 
their  voltage  coils  in  parallel  and  their  current  coils  in  series.    The  overload 


224 


State  DEPARTME^'T  R^pobts. 


Public  Service  Commission,  First  District. 


current  shall  be  approximately  in  phase  with  the  voltage  applied  to  the 
voltage  circuits  of  the  meters.  The  accuracy  of  each  meter  shall  be  deter- 
mined with  ten  per  cent  (10%)  of  rated  current  and  one  hundred  per  cent 
(100%)  of  rated  current  (standard  condition)  after  sufficient  time  (at  least 
fifteen  minutes)  has  elapsed  for  the  parts  of  the  meter  to  cool  to  normal  tem- 
perature. 

The  test  shall  be  made  at  rated  frequency  and  on  not  less  than  three  meters. 


Item 
No. 

Peroentage 

Rated              No.  of 
Currant      Applicatiooa 

Duraiioii  of 

each 
Application 

Maximum  Change  in  Accuracy 

from  Standard   Condition 
10%  Load              100%  Load 

1-2 

400                  3 

2  seconds 

1.0%                   1.0% 

Test  "So.  11  —  Voltage  Drop  in  Current  Elements: 

Meters  with  a  voltage  rating  of  300  volts  or  less. 

The  voltage  drop  in  the  current  elements  of  each  meter  shall  be  measured 
at  one  hundred  per  cent   (100%)   of  rated  current. 

To  successfully  pass  test  No.  11,  the  voltage  drop  in  the  current  elements  of 
a  meter  shall  not  exceed  the  value  given  below. 

In  meters  of  less  than  ten  (10)  amperes  capacity,  the  drop  in  each  current 
element  shall  not  exceed  one  and  five-tenths  (1.5)   volts. 

In  meters  of  ten  (10)  amperes  capacity  and  above,  the  drop  in  each  current 
element  shall  not  exceed  one  (1)  volt. 


Section  X.    Rules  Governing  thb  Acceptance  and  Rejection  of  Types 

No.  1.  In  no  case  shall  a  meter  be  considered  to  fall  outside  of  the  specified 
limits  in  any  item  depending  upon  a  determination  of  the  accuracy  of  the 
meter,  unless  the  specified  limit  is  exceeded  by  tlie  amount  of  one-quarter  per 
cent  (0.25%)  wliich  is  the  value  assigned  to  cover  possible  errors  in  the 
standards  employed  and  in  the  observations. 

No.  2.  If  during  the  test  of  a  meter  type,  more  than  three  meters  of  the 
ten  submitted  have  to  be  replaced  due  to  physical  defects  which  developed 
during  the  tests,  the  type  shall  be  rejected. 

No.  3.  In  the  tests  made  on  ten  meters,  not  over  three  meters  shall  fail  in 
a  given  item  of  a  given  clause. 

No.  4.  No  individual  meter  shall  fail  in  more  than  five  items. 

No.  6.  In  the  tests  made  on  ten  meters,  the  total  number  of  failures  includ- 
ing all  the  meters  and  all  the  items  of  each  clause  shall  not  exceed  twenty. 

No.  6.  When  less  than  ten  meters  are  subjected  to  tests  allowing  less  than 
ten  meters,  no  meter  shall  fail  in  anv  item  in  such  tests. 

At  the  request,  however,  of  the  electrical  corporation,  or  when  in  the  judg- 
ment of  the  commission  the  results  on  fewer  than  ten  meters  are  unreliable, 
the  tests  shall  be  repeated  on  ten  meters. 

No.  7.  When  less  than  ten  meters  are  submitted  for  test  no  meter  shall  fail 
in  any  given  item  of  a  given  clause. 

The  items  of  tost  No.  1,  polyphase  tests,  shall  not  be  included  in  the  sum- 
maries. 

Section  3.  This  order  shall  take  efl'ect  immediately. 
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The  further  facts  as  to  the  matter  appear  in  the  opinion 
adopted. 

Maltbie,  Commissioner. —  The  progress  in  the  art  of  manu- 
facturing watt-hour  meters  has  heen  so  rapid  during  the  past 
four  years  that  the  requirements  outlined  in  the  commission's 
order  of  Jime  25,  1909,  may  now  be  revised  and  made  more 
stringent  While  providing  an  adequate  standard  for  types  of 
electric  meters  at  that  time,  they  do  not  adequately  apply  to  the 
present  situation.  Therefore,  I  recommend  that  an  order  be 
adopted  repealing  the  order  of  June  25,  1909,  and  establishing  a 
new  set  of  "  Rules  and  Eegulations  Governing  the  Acceptance 
Testa  of  Watt-Hour  Meters." 

These  rules  have  been  prepared  by  Mr.  Wilder,  the  electrical 
engineer  of  the  commission,  with  the  assistance  of  other  engineers 
in  the  department.  The  joint  meter  committee  of  the  National 
Electric  Light  Association  and  the  Association  of  Edison  Illumi- 
nating Companies  has  made  many  suggestions  that  have  been  of 
great  value  and  assistance.  Extended  use  has  also  been  made  of 
the  meter  code  of  these  two  bodies. 

The  rules  and  regulations  submitted  should  apply  to  all  types 
of  meters  hereafter  submitted  for  the  approval  of  the  commission. 
They  do  not  require  that  meters  installed  with  the  approval  of 
the  commission  should  be  removed.  The  order  is  not  retroactive 
in  eflFect,  and,  if  any  action  is  taken  regarding  the  removal  of 
meters  now  in  use  which  do  not  measure  up  to  these  specifications, 
a  separate  order  should  be  adopted. 

Dept.  Hep.  Vol.  IV  15 
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SECOND    DISTRICT 


In  the  Matter  of  the  Complaint  of  C.  F.  Rattigan  against  New 

York  Telephone  Company. 

(Public  Service  Commission,   Second  District,  July,   1913.) 

Short  term  service  rates  and  when  they  apply. 

Respondent's  charge  of  $12.75  for  three  months'  telephone  servioe  at 
Farley's  Point  during  the  summer  season,  where  its  annual  charge  for 
like  service  is  fifteen  dollars,  held  unreasonable  and  unjust,  and  respond- 
ent ordered  not  to  exceed  at  charge  of  five  dollars  for  connection,  discon- 
nection, and  other  expenses  plus  a  charge  of  one  dollar  and  twenty-five 
cents  per  month. 

0.  F.  Rattigan,  in  person. 

Franklin  Briggs  and  Walter  F.  Crowell  for  respondent. 

Deoeeb,  Commissioner. —  Complainant  alleges  that  respond- 
ent's charge  of  $12.75  for  three  months'  telephone  service  in  his 
cottage  at  Farley's  Point  near  Union  Springs,  N.  Y.,  is  unjust 
and  unreasonable  and  in  violation  of  the  Public  Service  Commis- 
sions Law.  The  annual  rate  is  fifteen  dollars.  Both  rates  are  for 
so  called  multi-party  service.  For  the  past  three  years  Mr.  Ratti- 
gan's  summer  rate  has  been  one  dollar  and  twenty-five  cents  per 
month  (the  proportion  of  the  annual  charge)  plus  the  billed  cost 
for  installing  the  telephone  and  for  disconnecting  the  instrument. 
The  connecting  wires  to  the  house  have  been  and  are  continued  in 
place.  This  cost,  as  testified  by  respondent's  witness,  was  billed 
as  follows :  In  1910,  installing  one  dollar  and  seventy-three  cents, 
removing  sixty-six  cents,  total  two  dollars  and  thirty-nine  cents, 
with  four  months'  service  that  year,  or  an  aggregate  of  eight  dol- 
lars and  thirty-nine  cents.  In  1911,  installing  three  dollars  and 
eighteen  cents,  removing  ninety-seven  cents,  with  three  months' 
service  that  year,  on  an  aggr^ate  charge  of  seven  dollars  and 
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ninety  cents.  In  1912,  installing  two  dollars  and  fifty-seven,  tele- 
phone not  removed,  and  with  three  months'  service,  the  total  cost 
to  complainant  that  year  was  six  dollars  and  thirty-two  cents. 

The  telephone  having  remained  in  complainant's  cottage 
through  the  last  winter  season  the  company  expressed  a  willing^ 
ness  to  charge  for  this  season  upon  the  old  hasis,  but  it  declined  to 
extend  that  concession  to  other  persons  in  like  situation  at  Far- 
ley's Point.  It  insists  that  its  tariff  charge  for  this  summer  service 
is  reasonable  and  refuses  to  make  any  change  in  the  tariff  rate 
under  this  complaint.  The  question  raised  by  the  complaint  must 
therefore  be  decide. 

Respondent  has  in  effect  a  tariff  which  names  rates  for  short 
term  service  with  refer^ice  to  the  rate  in  force  for  annual  service. 
This  short  term  tariff  applies  generally  throughout  the  state  where 
the  flat  rate  service  instead  of  the  message  rate  service  is  used. 
The  company  states  that  it  has  averaged  the  cost  of  installing!;  and 
disconnecting  telephones  throughout  the  state  and  after  taking  into 
account  all  of  the  various  items,  including  the  overhead  costs,  it 
reaches  an  estimate  of  about  eleven  dollars  for  each  telephone  in- 
stalled and  removed.  An  exhibit  in  evidence  shows  for  respond- 
ent's central  division  which  includes  Farley's  Point,  the  follow- 
ing: 

Net  Coat 
of  Con- 
necting 
Cost  of        Cost  of  Value  and 

Connect-      Ducon-      Total  of  Diacon- 

ing  necting        Cost      Salvage         necting 

Station  Wiring $3.63       $0.87       $4.50        0  $4.50 

Drop  wire 7.69        0.90        8.69       $1.69  6.90 

Block  wire  4.15        0.62        4.77         0  4.77 

Total  with  drop 11.40 

Total  with  block 9  27 

We  shall  not  stop  to  dissect  these  claims  of  general  or  average 
cost.  Plainly,  they  refer  to  the  initial  installation  and  final  dis- 
connection including  the  necessary  outside  and  inside  wiring,  and 
they  are  not  applicable  to  service  which  has  been  established  and 
is  continued  from  year  to  year.  The  company  has  included  in 
these  items  twenty  per  cent  on  connection  and  fifteen  per  cent  on 
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disconnection  for  supervision.  To  say  that  the  cost  of  putting  in 
a  telephone  instrument  and  taking  it  out,  after  the  necessary  wir- 
ing has  been  done,  leaving  out  of  consideration  the  cost  of  the  in- 
strument itself,  amounts  to  eleven  dollars  or  more  would  be  an 
absurdity. 

In  fixing  rates  for  this  short  term  service  cost  of  course  is  an 
element  to  be  considered,  but  within  reasonable  limitations  it  is 
not  and  can  not  be  the  governing  factor.  The  company  ought  not 
to  be  asked  to  do  this  business  at  an  absolute  loss.  Neither  should 
it  insist  upon  taking  the  highest  scale  of  cost  for  installation  and 
disconnection  including  wiring  that  it  is  possible  to  estimate,  and 
then  apply  that  as  a  cost  basis  to  all  service  involved  in  this  short 
term  use  of  the  telephone  irrespective  of  actual  conditions.  For 
this  three  months'  service  the  company  charges  twelve  dollars  and 
seventy-five  cents,  notwithstanding  it  charges  only  fifteen  dollars 
for  a  yearly  service.  These  rates  are  wholly  disproportionate  on 
any  theory.  The  short  term  rate  could  not  be  better  designed  to 
discourage  short  term  service  requests.  The  company  could  well 
add  to  its  tariff  that  this  short  term  service  is  not  desired.  The 
telephone  company,  like  the  railroad  company,  must  in  serving 
the  public  accept  the  small  and  little  paying  business  with  the 
large  and  better  paying  traffic.  In  this  case  the  telephone  line 
runs  from  TJnion  Springs  down  past  Farley's  Point  with  a  short 
branch  into  Farley's  Point,  The  distance  from  the  exchange  at 
T^nion  Springs  to  Farley's  Point  is  about  two  miles.  There  are 
said  to  be  about  thirty  cottages  on  Farley's  Point.  The  company 
has  had  only  about  three  customers  there.  It  is  not  improbable 
that  upon  active  solicitation  a  dozen  or  more  summer  customers 
could  be  induced  to  take  service  there  at  an  attractive  rate.  With 
lines  already  established  the  actual  cost  of  connection  and  dis- 
connection above  current  operating  expenses  would  be  trifling. 
Taking  into  full  account  the  cost  of  changing  telephone  instru- 
ment locations  within  a  cottage  now  and  then  upon  request,  the 
changing  of  customers'  names  in  the  directory  with  change  of 
occupancy  of  cottages,  the  sending  of  a  laborer  from  Union 
Springs  to  connect  and  disconnect,  the  possibility  for  connection 
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at  commencement  of  the  season  of  more  than  one  connection  at 
the  same  time  and  so  perhaps  for  disconnection^  the  spreading  of 
the  initial  wiring  of  houses  and  to  houses  over  several  years,  the 
use  of  exchange  station  equipment,  and  the  prices  heretofore 
charged  by  the  company  for  this  special  work,  we  are  convinced 
that  in  this  location,  and  under  these  circumstances,  an  arbitrary 
of  five  dollars  plus  the  one  dollar  and  twenty-five  cents  monthly 
charge  would  be  fully  compensatory  and  reasonable,  and  that  a 
greater  charge  would  be  unreasonable.  The  present  rate  of  twelve 
dollars  and  seventy-five  cents  for  three  months  plainly  exceeds  the 
value  of  respondent's  service  to  the  customer.  It  tends  strongly 
to  be  prohibitive.  It  unquestionably  discourages  development  of 
respondent's  business  and  the  increase  of  facilities  for  telephone 
communication  to  the  public.  It  is  indefensible  as  applied  to 
the  summer  season  business  at  Farley's  Point  and  our  decision  in 
this  case  is  limited  necessarily  to  this  complaint.  There  may  be 
and  probably  arc  situations  where  such  a  rate  would  not  be  ex- 
cessive under  all  the  conditions  prevailing,  and  we  are  not  under- 
taking in  this  case  to  make  a  general  order  applying  to  all  short 
term  service  business. 

Order  will  be  entered  requiring  respondent  to  cease  and  desist 
from  charging  complainant  and  others  at  Farley's  Point  for  short 
term  service  more  than  one  dollar  and  twenty-five  cents  per  month 
plus  an  arbitrary  for  connection  and  disconnection  and  other  ex- 
penses of  not  to  exceed  five  dollars. 


In  the  Matter  of  the  Complant  of  the  Buffalo  Gas  Company 
against  the  City  of  Buffalo  in  Regard  to  the  Price  of  Gas 
Furnished  the  Municipality. 

(Public  Service  Commission,  Second  District,  February  4,  1913.) 

The  power  of  the  commission  to  fix  prices  does  not  include  prices  before  the 
determination  —  in  such  a  proceeding  the  price  to  private  consumers  can- 
not be  considered. 

The  commisBion  has  no  power  to  fix  the  price  to  be  paid  by  the  city 
for  gas  which  has  been  furnished  it  by  the  company  prior  to  its  deter- 
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mination,  and  that  such  determination  relates  only  to  gas  thereafter 
furnished. 

The  fair  and  reasonable  price  per  1,000  cubic  feet  of  gas  delivered  to 
the  municipality  is  the  sum  of  ninety  cents. 

In  this  proceeding  the  commission  cannot  fix  the  price  for  gas  to 
private  consumers,  neither  party  having  asked  any  such  relief. 

The  cost  of  cutting  pavement  over  the  mains  by  the  city,  subsequent 
to  the  actual  laying  of  the  mains,  cannot  be  considered  as  a  part  of  the 
fair  value  of  the  property  of  the  company  for  rate-making  purposes. 

The  Buffalo  Gas  Compaiiy  is  a  domestic  corporation  engaged  in 
generating,  distributing  and  selling  manufactured  gas  in  the  city 
of  Buffalo.  For  years  it  has  supplied  the  city  with  gas  from  its 
mains  for  street  lighting  and  for  lighting  in  municipal  buildings. 
About  twenty  per  cent  of  its  entire  product  is  supplied  to  the 
municipality  for  these  purposes.  Prior  to  March  1,  1907,  there 
was  a  contract  between  the  company  and  the  city  fixing  the  price. 
The  contract  expired  at  that  date,  and  since  then  no  contract  has 
existed. 

The  company  claims  that  a  reasonable  price  for  the  gas  supplied 
is  ninety-five  cents  per  1,000  cubic  feet.  The  city  claims  such 
reasonable  price  to  be  not  more  than  sixty  cents.  As  the  result 
of  certain  litigation,  the  city  has  been  paying  seventy  cents  per 
1,000  on  account,  without  prejudice  to  the  recovery  by  the  com- 
pany of  a  greater  sum  in  appropriate  proceedings  before  a  tribunal 
having  jurisdiction  of  the  dispute. 

Pursuant  to  a  provision  of  section  71  of  the  Public  Service 
Commissions  Law,  the  company  made  complaint  to  the  public 
service  commission  concerning  the  price  to  be  charged  by  it  for 
gas  supplied  the  municipality  and  asks  the  commission  to  fix  such 
price.  The  conclusion  of  its  brief  is :  "  We,  therefore,  respect- 
fully request  the  commission  to  fix  the  price  of  the  gas  consumed 
by  the  city  at  the  sum  of  ninety-five  cents  per  1,000,  and  to  grant 
reparation  for  the  amount  now  due  from  the  city  to  the  company 
upon  that  basis." 

The  city  denies  that  the  commission  has  any  jurisdiction  to  fix 
the  price  of  gas  delivered  before  making  its  order,  and  allies  that 
the  price  fixed  by  the  commission  applies  only  to  gas  supplied 
thereafter. 
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The  opinion  which  was  delayed  in  being  handed  down  discusses 
the  following  points: 

a.  The  organization  and  history  of  the  company  and  its  constituent  com- 
panies, it  having  been  created  by  a  consolidation  of  other  companies; 
6.  The  original  cost  of  its  physical  properties; 

c.  The  cost  of  reproduction  new  of  such  properties; 

d.  The  history  of  the  People's  Gas  Light  and  Coke  Company  and  the  acquisi- 
tion of  the  greater  part  of  its  stock  and  bonds  by  the  Buffalo  Gas  Company  > 

e.  The  property  used  by  the  company  in  the  public  service; 
/.  Working  capital; 

g.  The  effect  to  be  given  to  competition  by  natural  gas; 

h.  The  importance  of  correct  unit  prices  in  endeavoring  to  ascertain  the 
cost  of  reproduction  new,  and  other  incidental  questions  bearing  on  the  final 
result. 

Louis  L.  Babcock  for  company. 
Clark  H.  Hammond  for  city. 

Stevens,  Chairman. —  The  Buffalo  Gas  Company  is  a  domestic 
corporation  having  its  plant  and  conducting  its  operations  in  the 
city  of  Buffalo.  It  supplies  manufactured  gas  to  the  city  and  to 
such  private  consumers  as  may  desire  its  product 

About  twenty  per  cent  of  its  product  is  taken  by  the  city  of 
Buffalo  for  street  lighting  and  for  lighting  in  municipal  buildings. 
Prior  to  March  1,  1907,  there  was  a  contract  subsisting  between 
the  city  and  the  company  for  the  furnishing  of  gas  for  street 
lighting  and  other  purposes,  such  contract  by  its  terms  covering 
a  five  year  period  between  March  1,  1902,  and  March  1,  1907. 
Since  March  1,  1907,  no  contract  has  existed  between  the  city  and 
the  company. 

The  price  to  be  paid  by  the  city  for  gas  was  fixed  by  the  con- 
tract, as  follows:  For  the  year  ending  March  1,  1903,  seventy- 
nine  cents  per  1,000  cubic  feet;  for  the  year  ending  March  1, 
1904,  seventy-eight  cents  per  1,000  cubic  feet;  for  the  year  end- 
ing March  1,  1905,  seventy-seven  cents  per  1,000  cubic  feet;  for 
the  year  ending  March  1,  1906,  seventy-six  cents  per  1,000  cubic 
feet ;  and  for  the  year  ending  March  1,  1907,  seventy-five  cents  per 
1,000  cubic  feet 
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It  was,  however,  agreed  that  in  case  in  any  year  from  and 
after  March  1,  1904,  the  entire  consumption  of  gas  by  the  city 
should  equal  or  exceed  107,000,000  cubic  feet,  the  company  should 
refund  to  the  city  any  and  all  moneys  which  it  should  receive  in 
excess  of  the  sum  of  seventy-five  cents  per  1,000  cubic  feet  in 
any  such  year,  and  that  the  city  should  not  be  required  to  pay 
during  the  year  beginning  March  1,  1905,  a  larger  sum  than 
would  result  from  the  consumption  of  107,000,000  cubic  feet  of 
gas  at  the  rate  of  seventy-five  cents  per  1,000  cubic  feet,  in  case 
any  smaller  or  less  consumption  at  the  regular  higher  rate  above 
provided  for  that  year  would  exceed  such  siun  so  computed  on 
the  basis  of  the  consumption  of  107,000,000  cubic  feet. 

During  the  existence  of  the  former  commission  of  gas  and 
electricity,  complaint  was  made  by  the  city  against  the  company 
on  account  of  its  rates,  which  proceeding  resulted  in  a  decision 
by  said  former  commission  on  or  about  the  twenty-ninth  day  of 
Jime,  1907,  fixing  the  price  of  gas  to  all  consumers  of  the  gas 
company  in  the  city  of  Buffalo  at  the  rate  of  ninety-five  cents  per 
1,000  cubic  feet,  which  rate,  by  the  tenns  of  the  decision,  was  to 
become  effective  in  September,  1907.  Subsequent  thereto,  the 
Court  of  Appeals  held  the  act  under  which  such  commission  acted 
to  be  unconstitutional,  and  for  that  reason  said  determination  has 
never  been  considered  or  treated  as  legally  binding  upon  either 
the  city  or  company.  For  a  considerable  period  after  the  making 
of  this  decision  the  city,  although  consuming  gas,  declined  to 
make  any  payments  whatsoever  for  the  same  to  the  company, 
the  price  being  in  disputa  Finally,  in  default  of  such  payment^ 
the  company  threatened  to  cut  off  the  supply  of  gas  from  the 
street  lights;  and  the  city  thereupon,  on  or  about  the  tenth  day 
of  September,  1908,  commenced  an  action  against  the  company 
in  the  Supreme  Court.  The  complaint  demanded  judgment  that 
the  reasonable  value  of  the  gas  supplied  by  the  company  to  the 
city  from  the  first  day  of  July,  1907,  and  that  the  amount  due 
from  the  city  to  the  company  be  fixed  and  determined  by  the 
court,  and  that  the  defendant  be  required  to  accept  the  sum  so 
fixed  and  determined ;  enjoining  the  company  from  discontinuing 
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the  supply  of  gas  to  the  city  and  requiring  it  in  the  future  to 
supply  and  furnish  gas  to  the  city  for  its  purposes  at  such 
reasonable  value  as  might  be  fixed  and  determined  by  the  court. 
The  city  at  the  same  time  obtained  an  injunction  restraining  the 
company  from  discontinuing  or  shutting  off  the  supply  of  gas 
to  the  city  during  the  pendency  of  the  action  or  until  the  further 
order  of  the  courts  An  application  was  thereupon  made  to  the 
court  by  the  company,  requiring  the  city  to  show  cause  why  the 
injunction  should  not  be  vacated  and  set  aside.  Thereafter,  a 
Special  Term  of  the  Supreme  Court  granted  an  order  that  the 
motion  of  the  company  to  vacate  the  injunction  be  denied  without 
costs,  upon  condition  that  the  city  pay  to  the  company  within 
t«n  days  from  the  date  of  entry  and  service  of  the  order  a  sum 
equivalent  to  seventy-five  cents  per  1,000  cubic  feet  for  gas  used 
by  the  city  since  July  1,  1907,  such  pajonent  to  be  without  pre- 
judice to  either  party  to  the  suit  to  establish  any  other  sum  as 
the  reasonable  value  of  such  gas ;  and  in  the  event  the  city  should 
fail  to  make  such  payment,  that  an  order  might  be  entered  at 
the  expiration  of  the  ten  days  vacating  the  temporary  injunction 
granted  to  the  city.  The  city  thereupon  appealed  to  the  Appellate 
Division  of  the  Supreme  Court,  which,  after  argument,  modified 
the  decision  of  the  Special  Term  by  fixing  the  price  which  the 
city  should  pay  as  a  condition  of  keeping  the  injunction  alive  at 
the  sum  of  seventy  cents  per  1,000  cubic  feet. 

Thereafter  the  city  paid  to  the  company  the  sxmi  of  seventy 
cents  per  1,000  cubic  feet  for  gas  supplied  to  it  subsequent  to 
July  1,  1907,  and  is  now  paying  for  the  gas  which  it  consumes 
at  that  rate.  This  sum  has  been  accepted  by  the  company  under 
protest,  it  claiming  that  the  fair  and  reasonable  value  of  such 
gas  is  the  sum  of  ninety-five  cents  per  1,000  cubic  feet.  The 
controversy  between  the  city  and  the  company  therefore  is: 

1.  What  the  price  shall  be  for  all  gas  hereafter  supplied  by 
the  company  to  the  city ; 

2.  Whether  the  reasonable  value  of  the  gas  supplied  to  the 
city  since  July  1,  1907,  is  in  excess  of  the  sum  of  sevenly  cents 
per  1,000  cubic  feet ;  and  if  so,  how  much  in  excess. 
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The  action  brought  by  the  city  has  never  been  brought  to  trial. 

Availing  itself  of  a  provision  of  section  71  of  the  Public  Service 
Commissions  Law,  the  company  makes  complaint  against  the  city 
of  Buffalo  concerning  the  price  to  be  charged  by  it  for  gas  fur- 
nished to  the  city  of  Buffalo,  and  allies  that  that  price  should 
be  at  least  the  simi  of  ninety-five  cents  per  1,000  cubic  feet^  which 
sum  it  alleges  to  be  reasonable.  It  further  alleges  that  the  city 
was,  at  the  time  of  filing  the  complaint,  justly  indebted  to  it  for 
gas  theretofore  delivered  in  the  sum  of  upward  of  $124,000,  which 
sum  the  city  has  refused  to  pay  although  requested  so  to  do. 

The  prayer  of  the  complaint  is  that  this  commission  "  forthwith 
investigate  into  the  above  all^ation  and  matters  hereinbefore  set 
forth  in  this  complaint,  and  that  a  hearing  be  had  thereon ;  and 
that  after  such  hearing  and  upon  such  investigation  that  may  be 
made  by  said  commission  within  the  limits  prescribed  by  law, 
that  this  honorable  commission  fix  the  price  which  this  com- 
plainant ought  reasonably  to  receive  from  the  city  of  Buffalo  for 
its  product;  and  that  the  complainant  have  such  other,  further, 
or  different  relief  in  the  premises  as  may  be  proper." 

It  would  seem  from  the  general  frame  of  the  complaint  and 
the  prayer  for  relief,  that  in  addition  to  fixing  a  price  for  gas  to 
be  paid  by  the  city  in  the  future,  the  company  desires  to  have 
this  conmtiission  fix  the  price  which  the  city  shall  pay  for 
gas  delivered  since  July  1,  1907,  and  which  amount  is  in  dispute 
as  above  set  forth.  In  its  answer,  the  city  denies  that  this  com- 
mission has  any  jurisdiction  to  fix  the  price  for  gas  delivered 
before  the  making  of  its  order  in  the  proceeding,  and  allies  in 
substance  that  the  jurisdiction  of  the  commission  is  confined  to 
fixing  the  price  for  gas  delivered  after  the  final  determination  of 
the  commission. 

Subdivision  5  of  section  66  of  the  Public  Service  Commissions 
Law  provides: 

Whenever  the  commiBsion  shall  be  of  opinion,  after  hearing  had  upon  its 
own  motion  or  upon  complaint,  that  the  rates  or  charges  of  any  such  corpora- 
tion are  unjust,  unreasonable,  unjustly  discriminatory  or  unduly  preferential 
or  in  anywise  in  violation  of  any  provision  of  law,  the  commission  shall  deter- 
mine and  prescribe  the  just  and  reasonable  rates  and  charges  thereafter  to  be 
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in  force  for  the  service  to  be  furnished,  notwithstanding  that  a  higher  rate 
or  charge  has  heretofore  been  authorized  by  statute. 

Section  72,  which  prescribes  what  shall  be  done  subsequent  to 
the  making  of  the  complaint  under  section  71,  provides: 

After  a  hearing  and  after  such  an  investigation  as  shall  have  been  made 
by  the  commission  or  its  officers,  agents,  examiners  or  inspectors,  the  com- 
mission, within  lawful  limits,  may  by  order  fix  the  maximum  price  of  gas  or 
electricity,  not  exceeding  that  fixed  by  statute,  to  be  charged  by  such  corpora- 
tion or  person  for  the  service  to  be  furnished. 

In  other  places  in  the  statute,  language  is  used  which  has  refer- 
ence solely  to  the  price  to  be  charged  after  the  determination. 

It  seems  to  us  clear  that  the  commission  has  no  power  to  fix  the 
price  to  be  paid  by  the  city  for  gas  which  has  been  furnished  it 
by  the  company  prior  to  our  determination,  and  that  the  price 
which  we  may  fix  relates  only  to  gas  thereafter  furnished.  What- 
ever force  and  effect  either  the  company,  the  city,  or  the  courts 
may  choose  to  or  ought  to  give  to  our  determination  as  to  the 
reasonable  value  of  the  gas  heretofore  supplied  by  the  company 
is  not  for  us  to  determine. 

It  is  further  to  be  observed  that  nothing  in  the  complaint  or 
answer  justifies  the  commission  in  fixing  the  price  to  be 
charged  for  gas  to  private  consumers.  The  complaint  is 
directed  solely  to  the  price  to  be  charged  to  the  city 
of  Buffalo  as  a  municipality,  and  the  answer  interposed  by  the 
city  does  not  in  any  respect  make  complaint  against  the  price 
charged  for  gas  furnished  to  private  consumers.  The  answer  of 
the  city  sets  forth  "  that  defendant  is  quite  willing  that  this  honor- 
able commission  should  fix  and  determine  the  price  of  gas  to  be 
charged  said  city  by  complainant  which  is  being  furnished  at  the 
present  time,  and  so  far  as  practicable  to  determine  and  fix  the 
value  of  such  gas  for  the  future ;  that  defendant  alleges  such  price 
to  be  seventy  cents  or  less  per  1,000  cubic  feet ;  that  the  defendant 
have  such  other,  further,  or  different  relief  in  the  premises  as  may 
be  legal,  lawful,  just  and  proper." 

A  large  number  of  hearings  have  been  had  upon  the  issues  raised 
by  the  complaint  and  answer,  about  3,500  pages  of  oral  evidence 
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have  been  taken,  substantially  150  exhibits  covering  several  hun- 
dred pages  have  been  introduced  in  evidence,  and  the  matter  has 
been  submitted  by  counsel  for  the  respective  parties  upon  elaborate 
briefs. 

The  great  bulk  of  the  testimony  has  been  directed  to  showing 
the  extent  and  character  of  the  physical  plant  of  the  company,  the 
estimated  reproduction  cost  thereof,  and  its  condition  as  to  depre- 
ciation. The  final  contention  of  the  company  is  that  the  value  of 
its  property  upon  which  a  return  should  be  computed  is  the  sum 
of  $7,554,500. 

The  contention  of  the  city  as  to  the  value  of  the  property  is 
somewhat  obscure.  In  the  brief  submitted  by  it,  the  total  value  of 
the  property  is  stated  to  be  $2,376,900.  In  this  brief,  however, 
it  does  not  recognize  certain  elements  of  value  which  are  apparently 
conceded  in  the  evidence.  Referring  to  the  evidence  alone,  there 
is  warrant  for  saying  that  the  city's  contention  is  that  the  value 
amounts  to  $3,085,295.  Upon  the  latter  assumption,  the  differ- 
ence between  the  parties  as  to  value  is  $4,469,205.  Taking  the 
figures  given  in  the  brief,  the  difference  in  controversy  is 
$5,177,594. 

It  is  of  interest  to  note  what  this  actually  means  in  terms  of 
price  of  gas.  The  company  claims  a  total  value  of  its  property 
upon  which  it  is  entitled  to  a  return  of  $7,554,500.  Under  the 
decision  of  the  United  States  Supreme  Court  in  the  Consolidated 
Gas  case,  a  return  of  less  than  six  per  cent  upon  this  sum  will  be 
confiscation.  The  rate  should,  therefore,  be  fixed  at  such  sum  as 
would  enable  it  to  earn  six  per  cent  of  $7,554,500,  or  $453,272. 
The  annual  sales  of  gas  of  this  company  are  about  600,000,000 
cubic  feet.  For  the  year  ended  December  31,  1911,  the  actual 
sales  were  638,550,000  cubic  feet.  In  order  to  produce  six  per 
cent  upon  the  capital,  or  $453,270,  a  price  of  seventy-one  cents 
per  1,000  cubic  feet  would  be  required.  The  claimed  operating 
expenses  of  the  company  are  almost  exactly  fifty-eight  cents  per 
1,000  cubic  feet,  which  must  be  added  to  the  seventy-one  cents  in 
order  to  get  the  price  of  gas :  and  the  sum  of  the  two  is  one  dollar 
and  twenty-nine  cents.    It  is  unquestioned  that  something  should 
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be  added  to  the  above  figures  for  repreciation,  and  if  this  be  fixeil 
at  one-half  of  one  per  cent,  it  would  result  in  the  sum  of  six  cents 
per  1,000  cubic  feet,  which  added  to  one  doUar  and  twenty-nino 
cents  would  make  one  dollar  and  thirty-tive  cents.  The  position 
of  the  company,  therefore,  is  that  anything  below  one  dollar  and 
thirty-five  cents  per  1,000  cubic  feet  as  a  maximum  price  would 
be  confiscation  of  its  proi)erty.  At  present  it  is  charging  one  dol- 
lar per  1,000  cubic  feet  to  private  consumers,  and  claims  that 
ninety-five  cents  per  1,000  cubic  feet  is  a  reasonable  price  to  the 
city. 

Upon  the  assumption  that  the  value  contended  for  by  the  city 
is  $-^,085,295,  the  return  upon  this  at  six  per  cent  would  be 
$185,117,  and  divided  as  before  by  the  amount  of  gas  sold,  the 
result  would  be  a  price  of  twenty-nine  cents  per  1,000  cubic  feet. 
Adding  to  this  the  operating  expense  of  fifty-eight  cents  per  1,000 
cubic  feet,  the  total  price  upon  this  assumption  would  be  eighty- 
nine  cents  per  1,000  cubic  feet,  or  six  cents  less  than  that  con- 
tended for  by  the  company.  If  we  assume  the  total  value  of  the 
property  to  be  $2,376,900,  as  stated  in  the  brief  of  the  city,  this 
will  require  a  return  of  $142,614.  To  produce  this  amount  would 
require  a  rate  upon  the  sales  of  1911  of  twenty-two  cents.  This 
added  to  the  operating  expense  of  fifty-eight  cents  would  make  a 
rate  of  eighty  cents. 

These  figures  are  given  merely  to  show  the  range  of  the  con- 
troversy between  the  parties  expressed  in  terms  of  price  of  gas  per 
1,000  cubic  feet 

History  of  Constituent  Companies 

The  Buffalo  Qas  Company  is  a  practical  consolidation  of  three 
preexisting  gas  companies  which  for  many  years  prior  to  1897 
had  been  engaged  in  supplying  the  city  of  Buffalo  with  gas.  About 
October  1,  1897,  the  stock  of  all  three  companies  was  sold  to  a 
syndicate  of  New  York  bankers;  and  thereafter,  by  various  legal 
proceedings,  the  three  pre-existing  corporations  became  consoli- 
dated or  merged  into  the  Buffalo  Gas  Company.  The  precise 
steps  by  which  the  consolidation  was  accomplished  are  not  im-. 
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portant  at  this  time.  The  history  of  the  purchase  will  be  given 
later. 

The  oldest  of  the  three  gas  companies  was  Buffalo  Gas  Light 
Company,  which  was  organized  on  the  twenty-sixth  day  of  Feb- 
ruary, 1848,  although  it  would  seem  that  the  company  had  been 
in  business  in  some  form  since  1836.  Its  original  capital  stock 
was  $150,000.  In  1853  it  was  increased  $75,000,  and  later  in 
the  same  year  again  increased  $500,000.  In  1868  it  was  in- 
creased $250,000,  and  in  1871  $500,000 :  making  a  total  authorized 
stock  of  $1,475,000.  The  actual  issued  capital,  however,  was 
only  $1,000,000.  In  1872  it  sold  a  portion  of  its  property  in 
the  eastern  part  of  the  city  to  the  Buffalo  Mutual  Gas  Light  Com- 
pany, and  thereupon  reduced  its  issued  stock  to  $750,000,  it  having 
sold  property  supposed  to  be  worth  $250,000  to  the  Mutual.  In 
1874  it  sold  another  portion  of  its  property  to  the  Citizens  Gas 
Company,  and  the  issued  stock  was  further  reduced  to  $500,000. 
In  1887  the  capital  stock  was  increased  $500,000,  bringing  the 
total  amount  up  to  $1,000,000.  Whether  this  issue  of  stock  was 
for  cash  or  property,  or  whether  it  was  a  stock  dividend,  does  not 
appear  in  the  case.  What  the  precise  fact  is  as  to  this  is  impor- 
tant, but  there  seems  to  be  no  way  of  solving  it  at  this  time ;  and 
therefore  in  calculations  hereafter  given  it  will  be  assumed  that 
it  represented  a  payment  into  the  company  of  $500,000  in  cash. 

The  Buffalo  Mutual  Gas  Light  Company  was  organized  Novem- 
ber 30,  1870,  and  the  amount  of  stock  issued  was  $750,000. 

The  Citizens  Gas  Company  was  incorporated  in  December, 
1873.  Originally  its  capital  stock  was  $400,000,  but  in  1876  this 
amount  was  reduced  to  $300,000. 

The  time  of  transfer  of  the  stock  of  these  companies  to  the 
syndicate  was  practically  October  1,  1897.  At  this  time  the 
indebtedness  of  the  respective  corporations  other  than  floating 
liabilities  was  as  follows: 

Buffalo  Gas  Light  Company $80.  667 

Scrip 260.000 

Buffalo  Mutual  Gas  Light  Company,  scrip  dividend  certificates. . . .  750.  000 

Citizens  Gas  Company,  bonds  and  real  estate  mortgage 315,  700 
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From  data  supplied  by  the  BuflFalo  Gas  Company,  there  has 
been  constructed  balance  sheets  of  these  three  companies  as  of 
September  30,  1897.  The  following  table  shows  such  balance 
sheets  for  each  company,  the  last  column  showing  the  aggregate 
of  the  three  companies: 


ITEM 


Fixed  capital 

MateriaJa  and  suppliM 

Caah :. 

Bills  and  aooouats  raoeivable. 
Mkcellaneous 


Total. 


Ca^talttock 

Scnp 

Scrip  divideaid  oertifieatM. 

MangBgp  bonds 

Depoata 

Bills  and  aooounts  payable, 

MisoeUaneous 

Surplus 


Citisens 
Gas  Co. 


$671,003 
0.228 
1.178 
2,744 


8684.843 


$300,000 


315.000 

7,277 

52.029 


0.637 


Buffalo 

Oas  Ught 

Co. 


$1,660,440 
20.445 

1,700 
32.648 

7.421 


$1,731,654 


$1,000,000 
260.000 

""86;667 
42.410 
38.958 

'"sooioig 


Buffalo 

Mutual  Gas 

Light  Co. 


$1,625,009 

"'iiii936 
14,665 


$1,651,610 


$760,000 

'766;66d 
'"i6i462 

"■4;9i2 
136.296 


Totals 


$8,857,142 

38.673 

114.814 

60.057 

7.421 


$4,068,107 


$2,050,000 

260.000 

750.000 

395.667 

60.089 

91.887 

4.912 

455.552 


It  should  be  clearly  understood  that  the  forgoing  balance  sheets 
can  not  be  vouched  for  as  strictly  accurate,  they  having  been  pre- 
pared from  trial  balances  placed  in  evidence  which  give  room, 
possibly,  for  some  doubt  as  to  the  proper  classification  of  some 
items.  There  can  be  no  doubt,  however,  that  these  balance  sheets 
are  approximately  correct,  and  so  nearly  so  as  to  make  the  con- 
clusions hereinafter  deduced  from  them  sufficiently  reliable  for 
the  general  purposes  of  this  case. 

The  returns  to  the  stockholders  of  these  several  corporations 
in  the  form  of  dividends  as  far  back  as  the  year  1878  have  been 
shown  in  evidence.  The  following  is  a  statement  of  the  dividends 
paid  by  each  company  from  the  year  1878  to  1897,  both  inclusive: 

Buffalo  Oas  Light  Company: 

1878  to  1879  inclusiye 16  per  cent 

1880  to  1881  inclusive 18  per  cent 

1882 15  per  cent 

1883 11  per  cent 

1884  to  1896  inclusiYe 10  per  cent 

1897,  dividend  for  six  months  at  the  rate  of  sixteen  percent  per 
annum. 


240  State  Depabtmext  Reports. 


Public  Service  Commission,  Second  District. 


Buffalo  Mutual  Qas  Light  Company: 

1878  to  1887  inclusive 6  per  cent 

1888  to  1889  inclusive 7  per  cent 

1890  to  1896  inclusive 8  per  cent 

1897 14  per  cent 

Citizens  Gcw  Company: 

1878  to  1882  inclusive 10  per  cent 

1883  to  1885  inclusive 7  per  cent 

1886 6  per  cent 

1888  to  1896  inclusive 10  per  cent 

1897,  dividend  for  six  months  at  the  rate  of  twenty  per  cent  per 
annum. 

October  1,  1897,  the  Buffalo  Mutual  Gas  Light  Company  had 
outstanding  what  are  termed  scrip  dividend  certificates  to  the 
aggregate  amount  of  $750,000.  When  these  certificates  were 
issued  does  not  appear;  neither  does  the  evidence  disclose  the 
reason  of  the  issue.  There  is  no  evidence  showing  any  payment 
of  interest  or  dividends  upon  these  scrip  dividend  certificates 
earlier  than  1897,  at  which  time  five  per  cent  was  paid  thereon. 

The  Buffalo  Gas  Light  Company,  about  1880,  issued  scrip  to 
the  amount  of  $220,245.  The  reason  for  this  issue  does  not  appear. 
About  1893  the  amount  of  this  scrip  was  increased  to  $260,000. 
No  explanation  has  been  given  for  this  additional  issue.  From 
1880  to  1887  the  company  paid  seven  per  cent  upon  this  scrip; 
from  1888  to  1892  inclusive  it  paid  ten  per  cent;  and  from  1893 
to  1896  inclusive  it  paid  ten  per  cent.  In  the  year  1897  it  paid 
seven  per  cent. 

If  the  correctness  of  the  foregoing  data  is  assumed,  reasonably 
accurate  conclusions  can  be  deduced  as  to  the  cost  of  the  three 
plants  and  how  such  cost  was  paid.  In  reaching  these  conclu- 
sions, in  the  absence  of  definite  evidence,  the  state  of  facts  most 
favorable  to  the  stockholders  and  the  corporations  will  be  assumed. 
It  will  therefore  be  assumed  that  all  of  the  stock  was  issued  for 
cash  which  was  fairly  and  wisely  invested  in  the  business.  It 
will  also  be  assumed  that  all  of  the  scrip  dividend  certificates  and 
scrip  were  in  fact  dividends  declared  upon  the  increased  value  of 
the  assets  of  the  companies  occasioned  by  additions  and  better- 
ments paid  for  out  of  earnings,  which  additions  and  betterments 
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were  properly  capitalizable.  It  will  be  assumed  that  all  of  the 
indebtedness  of  the  company  was  legitimately  incurred  and 
expended  upon  capital  account. 

The  opinion  at  this  point  gives  a  very  detailed  table  showing 
the  capital  assets,  capital  liabilities  and  surplus  of  the  several 
companies.    The  opinion  then  continues : 

It  will  be  observed  from  the  foregoing  table  that  if  we  assume 
the  cost  of  the  property  was  represented  by  capital  stock  and  mort- 
gage bonds  alone,  such  cost  was  $2,446,000.  If  we  assume  that 
the  cost  was  represented  by  capital  stock,  mortgage  bonds,  scrip, 
and  scrip  dividend  certificates,  then  the  total  cost  was  $3,456,000. 
If  we  assume  that  in  addition  thereto  the  cost  was  represented  by 
the  foregoing  matters  plus  the  amount  of  the  surplus  shown  by  the 
balance  sheets,  the  total  cost  was  $8,896,000.  It  is  impossible 
from  the  data  submitted  in  evidence  by  the  company  itself  to  find 
that  the  properties  in  existence  October  1,  1897,  had  cost  more 
than  this  latter  sum  of  $3,896,000. 

All  of  the  foregoing  data  has  been  obtained  from  the  tables, 
statements,  and  information  furnished  by  Dr.  A.  C.  Humphreys, 
the  president  of  the  gas  company.  Such  information,  I  under- 
stand, was  largely  derived  from  data  collected  by  him  in  the 
examination  of  the  companies  and  their  property  in  1897,  as  here- 
inafter detailed.  It  must  be  clearly  borne  in  mind  that  Dr.  Hum- 
phreys says  the  books  of  the  constituent  companies  were  not  kept 
alike,  and  that  in  part  they  did  not,  or  some  of  them  at  least,  ob- 
serve the  distinction  between  capital  account  and  operating 
accounts :  in  other  words,  that  they  charged  capital  expenditures  to 
operating  expenses.  If  this  was  done  to  any  extent,  it  necessarily 
makes  uncertain  any  conclusions  which  may  be  drawn  from  the 
foregoing  tabulations.  However,  it  does  not  appear  that  there 
were  ever  any  credits  to  the  fixed  capital  of  any  of  these  companies 
on  account  of  retirement  or  depreciation  of  fixed  capital.  Whether 
there  was  any  proper  relation  between  the  capital  expenditures 
charged  to  operating  expenses  and  the  credits  which  ought  to  have 
been  made  by  reason  of  retirement  and  depreciation,  there  is  no 

means  of  ascertaining.    The  evidence  of  Dr.  Humphreys  upon  this 
Dept.  Rep.  Vol.  IV  IC 
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point  makes  the  foregoing  conclusions  somewhat  speculative.  It 
may,  however,  be  said  that  it  is  not  in  any  d^ree  more  speculative 
or  uncertain  than  the  evidence  in  the  case  as  to  the  reproduction 
cost  of  the  existing  property. 

October  1,  1897,  all  of  the  existing  generating  systems  and 
plants,  including  land,  buildings,  manufacturing  apparatus,  and 
holders,  were  in  existence ;  and,  so  far  as  appears,  no  substantial 
additions  have  been  made  to  them  since  that  time  except  the  usual 
changes  occasioned  by  the  proper  handling  of  maintenance. 

As  will  be  hereafter  shown,  a  very  considerable  portion  of  the 
plants  as  they  existed  October  1,  1897,  has  been  thrown  out  of 
use.  At  the  present  time  the  system  of  mains  is  about  411  miles 
in  length;  October  1,  1897,  the  total  length  of  mains  was  345 
miles  and  756  feet,  making  a  total  of  addition  to  the  mains  since 
that  date  of  about  sixty-six  miles. 

Exhibit  D-44,  furnished  by  the  gas  company  and  introduced  in 
evidence  by  the  city,  shows  the  net  charges  to  fixed  capital  account 
for  improvements  and  betterments  from  October  1,  1897,  to 
December  31,  1910,  omitting  the  charges  to  construction  for  the 
Pintsch  gas  plant:  the  aggregate  of  these  charges  is  $543,472.52. 
Hence,  if  we  assume  that  the  cost  of  the  entire  property  October  1, 
1897,  was  represented  by  stock  and  bonds  which  amounted  to 
$2,446,000,  adding  to  this  the  foregoing  sum  of  $543,472  we  have 
the  total  cost  of  the  plant  December  31,  1910,  $2,989,47^. 

If  the  cost  October  1,  1897,  was  represented  in  addition  to  the 
foregoing  by  the  amount  of  the  scrip  and  scrip  dividend  certificates, 
and  was  $3,456,000,  as  shown  by  the  table,  adding  to  this  sum 
the  charges  to  fixed  capital  since  October  1,  1897,  we  have  the  total 
cost  as  of  December  31,  1910,  $3,999,472.  If  we  add  to  this 
sum  the  surplus  of  $440,000  which  existed  October  1,  1897,  we 
have  as  the  total  cost  $4,439,472.  It  is  impossible  to  deduce  from 
the  evidence  in  this  case  the  cost  of  the  plant  except  as  is  herein- 
before shown. 

It  should  be  carefully  noted  that  the  sum  of  the  fixed  capital  and 
materials  and  supplies  carried  upon  the  books  of  all  the  com- 
panies October  1,  1897,  was  the  sum  of  $3,896,000.  Whether  any 
credits  have  ever  been  made  to  fixed  capital  on  account  of  depijecia- 
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tion,  obsolescence,  or  through  retirement  of  plant,  does  not  appear. 

If  we  assume  that  the  scrip  and  scrip  dividends  represent 
additions  to  the  several  plants  paid  for  out  of  income,  and  also 
that  the  surplus  was  accumulated  from  earnings  not  distributed 
in  the  way  of  dividends,  and  that  the  income  thus  not  dislributed 
represented  by  scrip,  scrip  dividend  certificates,  and  surplus,  was 
invested  in  fixed  capital,  we  find  that  the  total  of  them  is  equal 
to  an  additional  dividend  upon  the  capital  stock  of  seventy  and 
seven-tenths  per  cent ;  so  that  in  effect,  upon  this  view  of  the  case, 
in  addition  to  the  dividends  hereinbefore  noted,  the  stock  had 
earned  the  stockholders  dividends  to  the  amount  of  seventy  and 
seven-tenths  per  cent,  all  of  which  they  had  chosen  to  invest  in 
the  growth  of  the  plants  in  this  form. 

We  have  next  to  consider  the  earning  capacity  of  these  plants 
October  1,  1897. 

At  that  time  the  net  price  of  gas,  both  to  private  consumers  and 
the  city,  was  one  dollar  per  1,000  cubic  feet.  The  total  number 
of  consumers  December  31,  1896,  was  18,101.  The  number  of 
street  lamps  was  5,850.  The  number  of  miles  of  street  mains  was 
345. 

The  opinion  then  shows  in  tabular  form  the  net  profits  of  each 
of  the  companies  for  the  year  1896  and  summarizes  as  follows : 

Deducting  from  the  profits  of  each  company  the  amount  of  its 
fixed  charges  so  far  as  they  can  be  deciphered  from  the  evidence 
and  tables,  the  capital  stock  of  each  company  for  the  year  1896 
earned  the  following  returns : 

Buffalo  Gas  Light  Company 17.9  per  cent 

Mutual,  on  capital  stock  and  scrip  dividend  certificates 6.1  per  cent 

Citizens,  on  capital  stock 15.2  per  cent 

It  should  not  be  overlooked,  in  this  connection,  that  natural  gas 
was  introduced  into  the  city  of  Buffalo  about  1888;  and  that 
therefore  at  this  time,  and  for  eight  years  previous  thereto,  the 
companies  were  meeting  the  competition  of  natural  gas. 

Acquisition  of  the  Properties  by  the  Syndicate 
In  1897  a  sjrndicate  of  New  York  bankers  desired  to  acquire 
the  properties  of  the  three  companies,  and  for  that  purpose  they 
employed  Dr.  Humphreys  to  make  an  examination  of  the  plants, 
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books,  and  operations  of  the  several  companies.  Such  examination 
was  had ;  and  Dr.  Humphreys  testifies  that  he  recommended  to  his 
syndicate  to  make  an  offer,  and  they  did  make  an  offer  to  the 
three  companies,  of  $4,500,000  for  the  three  plants,  free  of  course 
of  all  indebtedness.  This  was  the  estimate  of  Dr.  Humphreys 
at  the  time  of  the  value  of  the  properties  to  a  willing  purchaser, 
based  upon  their  then  existing  physical  condition,  earning  power, 
and  competitive  conditions  of  natural  gas  and  electricity  both 
actual  and  prospective. 

In  some  manner,  another  syndicate  of  New  York  bankers,  which 
will  be  termed  the  Seligman  syndicate,  learning  of  this  investiga- 
tion by  Dr.  Humphreys,  also  obtained  the  privilege  of  making  the 
same  investigation ;  and  the  result  of  this  latter  investigation  was 
that  the  Seligman  syndicate  made  an  offer  for  the  three  properties 
of  $5,000,000.  This  aggregate  was  to  be  divided  between  the 
stockholders  of  the  three  companies  by  taking  their  stock  at  a 
certain  premium  and  then  from  the  aggregate  price  in  each  case 
deduct  the  indebtedness  of  the  company.  The  stock  was  to  carry 
with  it  only  the  physical  plant,  franchises,  and  materials  and  sup- 
plies. All  other  assets  of  the  company  were  to  go  to  the 
stockholders. 

The  following  is  a  statement  showing  the  price  to  be  paid  for 
the  stock  of  each  company : 

Citizens  Gas  Company,  3,000  shares  at  $375 $1 ,  125, 000 

Buffalo  Mutual  Gas  Light  Company,  7,500  shares  at  $166.66 1,  249.050 

Buffalo  Gas  Light  Company,  20,000  shares  at  $131.25 2,  625.  000 


$4,  999,  950 


Oeganization  and  Capitalization  of  Buffalo  Gas  Company 

In  addition  to  the  purchase  price  to  be  paid  by  the  Seligman 
syndicate  for  the  stock  of  the  three  constituent  companies,  it  seems 
to  have  been  agreed  that  the  purchasers  should  put  into  the  new 
company  for  the  purpose  of  working  capital  and  making  such 
additions  and  betterments  as  might  be  found  necessary,  the  sum 
of  $250,000;  and  it  is  probable,  and  will  be  assumed,  that  such 
a  sum  was  actually  paid  in  in  cash,  and  is  represented  by  bonds 
which  were  issued. 
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As  hereinbefore  stated,  the  three  companies  were  finally  con- 
solidated, by  steps  which  it  is  unnecessary  to  enumerate,  into  the 
existing  company,  the  Buffalo  Gas  Company.  As  the  result  of 
these  steps  the  capitalization  of  the  company  emerged  as  follows, 
without  any  investment  whatsoever  except  the  $5,000,000  purchase 
price  and  the  $250,000  paid  in  for  working  capital  and  for  addi- 
tions and  betterments : 

Common  stock $7, 000, 000 

Mortgage  bonds 5,250»000 


In  other  words,  the  lx)nds  which  were  taken  by  the  purchasers 
of  property  represented  the  purchase  price  and  the  investment  of 
$250,000;  and  the  stock  was  something  else,  commonly  denomi- 
nated as  "  water." 

The  corporation  therefore  undertook  as  a  part  of  its  financial 
scheme  to  get  returns  upon  securities  to  the  amount  of 
$12,250,000. 

As  a  demonstration  of  their  abiding  confidence  that  the  company 
was  able  to  and  would  secure  such  returns,  the  directors  set  up 
on  their  books  the  sum  of  $14,331,399  as  the  value  of  their 
plant  and  securities.  They  must,  however,  have  met  with  some 
slight  disappointment,  since  January  1,  1909,  upon  being  required 
by  this  commission  to  set  up  their  fixed  capital  as  of  December  31, 
1908,  they  placed  upon  their  books  the  sum  of  $12,419,189.47  only 
for  such  capital. 

The  rate  of  interest  upon  the  bonds  was  five  per  cent,  entailing 
a  fixed  charge  of  $262,500.  If  we  assume  the  dividend  rate  of 
six  per  cent  upon  the  stock,  the  gross  amount  of  annual  dividend 
would  be  $420,000,  and  if  the  stock  and  bonds  were  to  make 
returns  upon  these  rates,  the  amount  required  annually  for  fixed 
charges  and  dividends  would  be  $682,500 ;  while  as  appears  from 
the  earnings  and  expense  statement  hereinbefore  given,  the  total 
revenues,  including  sales,  rents,  interest  upon  investments,  and 
returns  from  the  Pintsch  works  of  the  three  constituent  com- 
panies for  the  year  ended  December  31,  1806,  amounted  to  the 
sum  of  $646,821. 

The  total  profits  of  the  three  companies,  as  shown  by  the  same 
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statement  for  the  year  1896,  were  $338,577,  while  the  fixed 
charges  alone  under  the  new  organization  were  the  sum  of 
$262,500,  leaving  only  $76,077  for  depreciation  and  addition  to 
surplus.  Assuming  fifty  years  to  be  the  average  life  of  the  plant, 
the  annual  depreciation  would  be  two  per  cent,  and  upon  the 
purchase  price  of  $5,000,000  this  would  amount  to  $100,000 
annually. 

We  may  therefore  reasonably  conclude  that  the  banking  syndi- 
cate, composed  as  it  was  of  men  of  great  financial  ability  and 
foresight,  must  have  concluded  that  the  competition  of  natural  gas 
was  to  be  but  little  feared  and  that  a  great  field  existed  in  Buffalo 
for  the  future  development  of  the  gas  business. 

Acquisition  of  the  People's  Gas  Ligkt  and  Coke  Company 

■ 

The  rose  colored  visions  of  the  Seligman  syndicate  seem,  how- 
ever, to  have  been  rudely  disturbed  in  the  year  1898  by  the  advent 
upon  the  scene  of  one  J.  Edward  Addicks,  whose  name  and  fame 
aro  too  well  known  to  require  further  mention  at  this  tima  Mr. 
Addicks  and  his  associates,  on  the  second  day  of  November,  1897, 
incorporated  themselves  as  the  People's  Gas  Light  and  Coke  Com- 
pany. The  authorized  capital  stock  of  this  corporation  was 
$3,000,000.  It  acquired  the  outstanding  capital  stock  of  the 
Queen  City  Gas  Light  Company,  and  on  the  24th  day  of  May, 
1898,  merged  that  company.  The  Queen  City  Gas  Light  Com- 
pany was  organized  in  1893,  pursuant  to  a  special  act  of  the 
generous  l^islature  of  that  year  known  as  chapter  556  of  the 
Laws  of  1893.  This  last  named  company,  by  section  1  of  the 
act,  was  authorized  "  without  other  or  further  authority  of  law 
or  ordinance,  to  lay  and  maintain  the  requisite  conductors,  mains 
and  pipes  through  and  under  the  streets,  avenues,  highways  or 
public  places  of  said  city  [Buffalo]  or  any  of  them  under  the 
supervision  of  the  board  of  public  works  of  said  city,  and  subject 
to  such  reasonable  restrictions  as  said  board  may  prescribe." 

This  sweeping  grant  of  powers  and  franchise  was  conferred  by 
the  l^islature  and  not  by  the  constituted  authorities  of  the  city 
of  Buffalo.  Mr.  Addicks  seems  to  have  l)een  at  this  time  greatly 
impressed  with  the  possibilities  of  Buffalo  as  a  town  for  the 
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developinent  of  the  gas  business ;  and  he,  too,  was  not  alanned  by 
the  competition  of  the  natural  gas.  The  People's  Gas  Light  and 
Coke  Company  proceeded  to  construct  the  existing  plant  at 
Bradley  street  in  the  city  of  Buffalo,  and  also  laid  some  mains, 
the  length  thereof  being  about  seven  or  eight  miles. 

The  Seligman  syndicate  seems  to  have  become  greatly  excited 
over  the  operations  of  the  People's  Gas  Light  and  Coke  Company.  , 
They  had  not  learned  that  the  value  of  the  plant  is  equal  to  its 
reproduction  cost.  They  did  not  understand,  owing  to  their  lim- 
ited experience,  that  their  plant  would  have  just  the  same  value 
after  Addicks'  plant  was  constructed  as  before,  because  the  repro- 
duction cost  would  remain  precisely  the  same;  and  they  really 
believed,  although  of  course  mistakenly,  that  the  existence  of  the 
Addicks'  plant  would  seriously  impair  the  value  of  their  own. 
They  therefore  instituted  negotiations  with  Mr.  Addicks  for  the 
purchase  of  his  properties,  and  about  the  time  of  the  consum- 
mation of  the  agreement  for  such  purchase  in  the  fall  of  1898, 
certain  individuals  owning  or  claiming  to  own  stock  in  the  Buffalo 
City  Gas  Company,  which  at  that  time  was  the  corporate  name 
of  what  is  now  the  Buffalo  Gas  Company,  brought  an  action  in 
the  Supreme  Court  to  restrain  or  set  aside  the  purchase  of  the 
stock  of  the  People's  Gas  Light  and  Coke  Company.  Certain 
affidavits  used  in  these  proceedings  have  been  introduced  in  evi- 
dence as  Exhibit  D-49. 

The  affidavits  made  and  submitted  by  the  Buffalo  City  Gas 
Company  contain  an  interesting  revelation  of  the  processes  of 
mind  of  the  persons  engaged  in  engineering  the  deal  on  behalf  of 
that  company.  From  the  affidavit  of  the  engineer  of  the  Buffalo 
City  Gas  Company,  Mr.  Jenkins,  it  appears  that  even  then  a 
large  amount  of  natural  gas  was  supplied  to  Buffalo  from  gas 
wells  in  Pennsylvania  and  was  largely  used  for  illuminating 
purposes.  It  was  then  furnished  at  twenty-seven  and  one-half 
cents  net  per  1,000  cubic  feet.  It  appears  that  the  price  charged 
by  the  People's  Gas  Light  and  Coke  Company  to  the  consumers  it 
was  then  supplying  was  eighty  cents  per  1,000  cubic  feet.  In 
order  to  meet  this  competition  wherever  it  existed,  the  price  to  the 
consumers  of  the  Buffalo  City  Gas  Company  was  reduced  to  fifty 
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couts  per  1,000  cubic  feet,  the  price  remaining  as  before  to  those 
consumers  who  were  not  within  roach  of  the  mains  of  the  People's 
company.    Mr.  Jenkins'  aflSdavit  closes  with  the  statement: 

A  division  of  the  territory  between  rival  concerns  is  impracticable  for  many 

reasons,  and  the  two  courses  left  open  for  the  present  are  the  acquisition  of 

the  People's  Gas  Light  and  Coke  Company  by  the  Buflfalo  City  Gas  Company 

on  some  reasonable  terms,  or  a  war  of  competition  which  shall  end  in  the 

*  survival  of  the  fittest. 

Mr.  Jenkins,  as  engineer,  had  also  not  learned  at  this  time  that 
the  value  of  the  plant  of  the  Buffalo  City  Gas  Company  depended 
upon  its  reproduction  cost. 

It  appears  from  the  affidavit  of  Mr.  Franklin  D.  Locke  that 
bonds  of  the  People's  Gas  Light  and  Coke  Company  to  the  amount 
of  $1,218,000  had  been  issued  to  Mr.  Addicks  in  consideration 
of  his  transfer  of  the  stock  and  properties  of  the  Queen  City  Gas 
Company  to  the  People's  Gas  Light  and  Coke  Company, 
$1,000,000  of  this  amount  having  been  issued  and  t«ken  for  the 
franchise  of  the  Quoen  City  Gas  Company,  the  franchise  consist- 
ing of  the  privileges  conferred  by  the  act  of  the  legislature  herein- 
before noted.  Mr.  Locke  was  also  imprudent  enough  to  fear  that 
the  competition  of  the  People's  company  would  impair  the  value 
of  the  property  of  the  Buffalo  City  Gas  Company.     He  says: 

But  the  fact  that  it  [tho  People's  Gas  Light  and  Coke  Company]  can 
compel  the  BufTalo  City  Gas  Company  to  lose  a  great  deal  of  money  is  free 
from  any  doubt  whatever.  If  a  war  of  prices  obtains  and  the  price  of  gas 
be  lowered  as  a  result  of  it,  it  will  be  impracticable,  as  I  believe,  to  restore 
prices  for  a  long  time  after  the  war  shall  be  concluded. 

How  tho  much  dreaded  war  would  affect  the  value  of  tho 
Buffalo  City  Gas  Company,  except  by  impairing  its  earnings,  he 
does  not  explain. 

The  deal  for  the  purchase  of  this  property  was  carried  through, 
with  the  result  that  there  was  issued  to  Mr.  Addicks  and  his 
associates  for  such  stock  and  bonds  of  the  People's  Gas  Light  and 
Coke  Company  as  they  then  owned,  bonds  of  the  Buffalo  Gas 
Company  to  tho  nmount  of  $55."), 000  and  debentures  to  the  amount 
of  $1,030,000.  Since  that  time  there  have  been  issued  for  tho 
acquisition  of  other  stcx'k  nnd  l)()nds  held  by  other  parties,  pre 
/erred  stock  to  tho  amount  of  $s:],000.    Debentures  issued  to  Mr 
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Addicks  have  also  been  converted  into  preferred  stock  of  the 
Buffalo  Gas  Company,  so  that  the  securitic^j  issued  by  the  Buffalo 
Gas  Company  for  practically  all  of  the  stock  and  bonds  of  the 
People's  Gas  Light  and  Coke  Company  are:  Bonds,  $555,000; 
and  preferred  stock,  $1,713,000. 

It  is  interesting  to  note  in  this  connection,  that  in  the  progress 
of  this  case  the  Buffalo  Gas  Company  has  had  the  physical  prop- 
erties of  the  People's  Gas  Light  and  Coke  Company  appraised, 
and  that  the  estimate  of  the  total  reproduction  cost  of  such  prop- 
erties, including  land  values,  buildings,  manufacturing  apparatus, 
holders,  and  mains,  is  in  the  neighborhood  of  $500,000. 

The  properties  of  the  People's  Gas  Light  and  Coke  Company 
have  been  leased  to  the  Buffalo  Gas  Company  and  are  used  to  an 
extent  hereinafter  to  be  discussed  in  the  operations  of  the  lessee. 

Analysis  of  Claims  of  Company  and  City  as  to  Reproduc- 
tion Cost  New  of  the  Company's  Property 

The  evidence  as  to  the  original  cost  of  the  company's  property 
is  not  to  be  regarded  as  satisfactory.  Wo  arc  next  required,  if  wo 
follow  the  rule  laid  down  in  Smyth  v.  Ames,  to  ascertain,  so  far 
as  we  are  able,  the  reproduction  cost  new  thereof.  To  this  ques- 
tion nearly  all  the  evidence  submitted  on  either  side  was  directed, 
and  the  briefs  are  directed  in  the  main  to  the  same  matter. 

It  should  be  stated  that  both  the  company  and  the  city  are 
exceedingly  inconsistent  in  their  treatment  of  the  weight  that 
should  be  accorded  to  reproduction  cost  new  in  the  disposition 
of  the  case.  As  to  some  matters,  it  is  regarded  by  both  as  abso- 
lutely determinate  of  value;  as  to  others,  it  is  ruthlessly  rejected. 

It  is  incumbent  upon  the  commission  to  ascertain  first,  if  it 
can,  such  reproduction  cost,  and  later  to  discuss  what  use  should 
be  made  of  it  in  the  determination  of  the  case.  An  examination 
of  the  e\'idence  for  the  purpose  of  ascertaining  such  cost  must 
not  be  taken  as  an  indication  that  such  cost  is  equivalent  to  value. 
That  question  will  be  examined  later. 

In  determining  such  reproduction  cost,  both  parties  recognize  to 
a  greater  or  less  extent  the  division  of  the  property  into  the  two 
general  classes  of  tangibles  and  intangibles.  Tangibles  are,  gen- 
erally speaking,  the  cost  of  the  labor  and  materials  entering  into 
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construction.  Intangibles  are  expenses  properly  and  necessarily 
incurred  in  constructing  and  developing  the  property  and  its  busi- 
ness upon  which  it  is  legitimate  to  demand  a  return  from  the 
public  but  for  which  there  is  no  physical  object  to  show  as  the 
direct  result  of  the  expenditure.  The  differences  between  the 
parties  as  to  the  proper  treatment  to  be  accorded  to  intangibles  and 
what  should  be  allowed  therefor  are  so  great  as  to  require  an 
analytical  presentation  of  their  respective  positions  in  this  behalf 
with  respect  to  the  various  classes  of  property  involved.  The 
following  table  compiled  from  the  briefs  submitted  is  such  a 
presentation,  and  a  study  of  its  details  will  show  the  great  number 
of  facts  as  to  which  there  is  wide  disagreement. 

COMPARISION  OF  BUFFALO  GAS  COMPANY  AND  CITY  OF  BUFFALO  SUMMARIES 

OF  VALUATION  OF  PROPERTY 


1 .  Real  estate 

2.  Buildings 

3.  Maniifacturing    apparatus    and    holders    Qeoesee 

Street  works 

Forest  Avenue  holder  station 

East  Ferry  Street  holder  station 

Elk  Street  holder  station 

Elk  Street  dismantled  apparatus 

Peoples  works 

Tools  and  implements 

Assumed  water  gas  plant  at  Genesee  street. . . 

Total  value  of  apparatus  and  holders 

4.  Street  mains 

Street  mains  (no  paving) 

Re-paving  over  mains 

Total  value  of  street  mains 

5.  Services 

Services  (no  paving) 

Re-paving  over  services 

Total  value  of  services 

6.  Meters 

7.  OflSce  furniture  and  fixtures 

8.  Stable  equipment 

9.  Working  capital 

10.  Taxes  during  construction 

11.  IJability  Knd  casualty  during  construction 

12.  Legal  and  organisation  expenses 

13.  Cost  of  capital 

14.  Going  value 

Total  vale  of  property  exclusive  of  franchise 


BulTalo 

Qaa 

Company 

valuation 

present 

value 


$586,418 
346.108 


$406,770 

98,690 

64,600 

120,216 

8.300 

287.172 

10.042 

Nothing 


$995,790 


$1,849,324 
1.004.975 


$2,854,299 


$558,845 
301.589 


$860,434 


$175,052 

7,300 

13,449 

150.000 

64.107 

52.316 

61.052 

1.088.175 

300.000 


$7,554,500 


City 

valuation 

present 

value 


$151,208 
116,066 


$227,438 
Notli^g 

Nothing 

Nothing 

132.033 

10.042 

79.360 


$488,272 


$1,356,511 


$146,152 


$103,239 

4.380 

10,448 


$2,376,906 


Difference 


value 
Company 


City 


$435,210 
230.042 


$507,518 


$1,497,788 


$714,288 


$71,813 
2.920 
3,001 


64.107 

52.316 

61.052 

1.068.175 

300.000 


$5,177,594 
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Repkoduction  Costs 

Land: 

The  following  table  shows  the  various  parcels  of  land  owned  by 
the  company  upon  which  it  claims  a  return.  There  is  another 
parcel  at  Katherine  street  owned  by  it  to  which  some  attention 
was  given  during  the  hearings.  The  company,  however,  disavows 
any  claim  for  a  return  upon  this  property  for  the  reason  that  it 
is  not  used  in  the  public  service.  The  table  shows  the  values 
given  by  various  witnesses  sworn  by  the  company  and  by  the  city. 
It  will  be  noted  that  the  difference  between  the  lowest  witness  for 
the  city  and  the  highest  for  the  company  is  something  upward  of 
$110,000. 

A  table  is  inserted  which  it  is  unnecessary  to  carry  here. 

All  of  the  land  at  the  Genesee  Street  plant  should  be  treated  as  in 
the  public  service.  The  contention  of  the  city  that  a  certain  parcel 
next  to  the  canal  is  not  in  the  public  service  should  not  be  allowed. 
It  is  not  in  fact  used  at  this  moment,  but  it  is  directly  adjacent 
to  the  generating  plant  of  the  company,  and  with  any  growth  in 
the  business  would  undoubtedly  be  needed;  and  justice  and  fair 
dealing  do  not  allow  for  a  moment  the  quantity  of  land  to  be  scaled 
down  to  the  lowest  point  possible  under  present  circumstances. 
The  company  is  fairly  entitled  to  a  reserve  of  land  of  this  character 
at  this  location. 

The  Elk  Street  property  was  the  site  of  the  former  generating 
station  of  the  Mutual*  company.  Since  this  property  was  acquired 
no  use  of  it  has  been  made  in  the  manufacture  of  gas,  at  least  not 
for  a  dozen  years.  All  of  the  manufacturing  apparatus  was  taken 
out  and  removed,  some  of  the  buildings  have  been  torn  down;  and 
at  the  present  time  nothing  is  being  here  used  in  the  public  service 
except  the  holder  and  boiler-house  connected  therewith.  Some  of 
the  other  buildings  upon  the  property  are  rented,  and  there  is  no 
reasonable  ground  for  assuming  that  more  than  a  portion  of  this 
property  is  used  in  the  public  service.  There  is  no  proof  in  the 
case  that  would  warrant  holding  the  land  for  future  use  in  the 
public  service.    The  holder  now  in  use  seems  to  be  ample  for  that 
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part  of  the  city,  and  there  is  no  evidence  that  under  any  con- 
tingency the  company  would  think  of  constructing  a  new  generat- 
ing plant  upon  this  property.  The  allowance  of  one-third  of  this 
property  as  being  in  the  public  service  for  a  holder  station  is 
liberal. 

At  East  Ferry  street  there  are  five  and  one-half  acres  of  land. 
The  only  use  it  has  in  the  public  service  is  that  of  a  holder  station ; 
five  and  one-half  acres  for  this  purpose  is  not  shown  by  any 
evidence  in  the  case  to  be  warranted.  As  a  matter  of  fact,  but  a 
portion  of  this  land  is  used  for  that  purpose;  and  there  is  no 
evidence  showing  that  more  will  be  required  for  public  use  within 
a  reasonable  time  in  the  future  or  in  fact  at  any  time.  An  allow- 
ance of  one-half  of  this  land  as  being  in  the  public  service  is 
liberal  to  the  company. 

At  Forest  avenue  there  are  two  parcels  of  land  separated  by 
the  tracks  of  the  New  York  Central  railroad.  The  smaller  tract 
is  rented  for  and  used  as  a  coal  yard  and  has  no  connection  what- 
ever with  the  public  service.  A  considerable  portion  of  the  larger 
tract  next  to  the  water  is  not  in  fact  used  in  the  public  service  at 
the  present  time.  The  holder  and  engine-house  are  situated  at 
one  end  of  the  lot,  and  some  small  cheap  buildings  at  the  other 
end  which  are  not  used  for  gas  purposes.  Owing  to  connection 
with  the  street,  location  of  piping,  etc.,  it  is  believed  that  it  may 
not  be  unreasonable  to  treat  the  whole  tract  as  being  in  the  public 
service. 

As  to  the  values  to  be  attached  to  these  various  parcels  of  land, 
the  commission  is  better  satisfied  with  the  evidence  given  by  the 
city  than  that  oflFered  by  the  company.  It  believes  that  the  wit- 
nesses called  by  the  city  reached  a  fairer  and  more  equitable  con- 
clusion upon  these  matters  than  those  called  by  the  company.  It 
is  accordingly  disposed,  after  having  viewed  all  of  the  land  and 
endeavored  to  inform  itself  as  to  the  weight  of  evidence  as  best  it 
could,  to  follow  the  values  claimed  by  the  city.  The  following 
table  shows- the  name  of  each  parcel,  the  value  of  the  entire  parcel, 
the  part  used  in  the  public  service,  and  the  value  of  the  part  in  the 
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public  service.     It  will  be  seen  that  the  total  value  of  the  land 
in  the  public  service  is  $259,054. 


Paroel  Value 

Genesee  Street  plant $150, 000 

Elk  street  (Mutual  Co.) 46,500 

Kast  f^erry  street  (holder) 24, 000 

Forest  avenue  (holder  lot) 81, 654 

$302, 054 


Used  In 
public 
service 

Value  of 
partia 
public 
aervioe 

AU 

$150,000 

1/3 

15,600 

1/2 

12,000 

All 

81,  664 

$259,  064 

The  lot  at  Georgia  street  formerly  owned  by  the  Citizens  Com- 
pany is  now  a  vacant  lot  and  is  not  used  in  the  public  service. 

The  land  owned  by  the  company,  no  part  of  which  is  used  in  the 
public  service,  is  as  follows :  Lot  at  Georgia  street  formerly  owned 
by  Citizens  Company;  coal  yard  at  Forest  avenue;  and  lot  at 
Katherine  str^t.    . 

Buildings: 

The  company  owns  thirty  buildings  upon  which  it  claims  to  be 
allowed  a  return.  There  is  the  usual  discrepancy  between  the  re- 
production costs  claimed  by  the  city  and  the  company.  It  is 
unnecessary  to  review  these  discrepancies  at  length  or  even  to  state 
them.  The  witness  Byers,  produced  by  the  company,  made  a 
careful  estimate  of  the  cost  of  each  of  these  buildings  and  has  sub- 
mitted in  evidence  a  detailed  estimate  showing  quantities  and 
unit  prices.  In  the  judgment  of  the  commission,  it  is  the  most 
reliable  evidence  which  was  given  and  that  which  it  ought  to 
follow  in  view  of  the  examinations  made  by  all  the  other  witnesses 
and  their  methods  of  reaching  conclusions.  The  estimate  of  Mr. 
Byers  is  therefore  adopted  in  the  main.  The  exceptions  are  as 
follows : 

At  the  Genesee  Street  property  there  is  a  brick  dwelling-house 
which  is  not  used  for  the  purposes  of  the  company.  It  is  in  pos- 
session of  a  tenant  and  the  company  receives  rent  therefor.  Xo 
reason  is  perceived  why  it  should  be  treated  as  a  portion  of  the 
gas  plant. 

At  the  Forest  avenue  station  there  are  two  buildings  designated 
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as  building  No.  1  and  building  No.  2,  which  are  not  used  in  the 
service  of  the  public.  The  same  is  true  of  the  house  and  wagon 
shed  at  Ferry  street. 

At  the  Elk  street  property  none  of  the  buildings  is  in  the  service 
of  the  public  nor  has  been  for  twelve  years,  as  we  understand  the 
evidence,  except  the  boiler-house.  All  of  these  buildings  except 
this  boiler-house  should  therefore  be  excluded. 

The  fences  at  Elk  street  are  estimated  by  Mr.  Byers  at  $924. 
Applying  the  same  rule  here  as  to  the  land,  the  cost  of  the  fences 
should  be  $300.  It  is  too  small  a  matter  upon  which  to  spend 
much  time. 

The  following  is  a  list  of  these  properties,  and  the  cost  given 
by  Mr.  Byers  and  that  adopted  by  the  commission : 

Buildings 
Genesee  street: 

1  Office ,       $19,636 

2  Adjoining  office  buildin;}: 


3  Coke  shed   

4  Frame  coal  shed 

5  Stable  and  shed  . 

6  Brick  residence   . 

7  Governor  house  . 

8  Ammonia  house  , 

9  Tower , 

10  Tar  separator   . . 

11  Purifying  house 

12  Retort  house    . . 

13  Brick  stack    .... 

14  New  shed 

15  Coal  shed   

16  Meter  room    . . . , 

17  Boiler  room   . . . , 

18  Fences , 


Forest  avenue: 

1  Boiler  house    . . 

2  Building  No.  1 

3  Building  No.  2 


Ferry  street: 

1  House  and   shed. 

2  Wagon  shed   . . . . 

3  Boiler  house    . . , 


Cost 

Cost 
allowed. 

19,536 

$19,  536 

6.211 

6,211 

12.  052 

12,052 

13, 855 

13, 855 

12. 406 

12, 405 

3,603 

319 

319 

6.669 

6.66P 

2.010 

2,010 

4.078 

4,078 

31 . 598 

31.  598 

58,051 

58.051 

2.279 

2,279 

1,537 

1.  537 

12. 098 

12,098 

1,647 

1.647 

2,070 

2,070 

802 

802 

8,690 

8,690 

6.177 

3,204 

2.279 

3,  33G 

2,991 

2,991 
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Buildinei                                                                                                           Cost  allowed 

£lk  street: 

1  Brick  building  (office) ,  old  enji^ine  room 9,  457     

2  Frame  barn   924     

3  Brick  coke  house 7 ,  865     

4  Fences   924  300 

6     New  engine  house 4, 927  4,  927 

6    Brick  coal  sheds 18,324     


Total  allowed $204. 125 


The  above  does  not  take  into  consideration  any  depreciation. 
That  will  be  considered  later. 

Manufacturing  Apparatus: 

The  reproduction  cost  of  this  item  is  also  given,  showing  the 
following  totals  submitted  by  the  parties : 

Company  City 

Genesee  street  plant $257, 160  $200.  704 

Forest    avenue   station 11,  870  10,  629 

East  Ferry  street  station 6, 070  6,047 

Elk  street  sUtion 8. 690  »1. 216 

Genesee  street  plant    (holders) 133, 000  125, 500 

FoBEST  Avenue  Station. 
Holders : 

1,000,000  cu.  ft.  with  house $74,  700  $66,000 

East  Febby  Stbeet  Station. 
Holders: 
500,000  cu.  ft $50. 000  $42, 500 

Elk  Stbeet  Station. 
Holders : 

No.  1     225,000  cu.  ft $27,  000      Not  in  use 

No.  2     225,000  cu.  ft 27, 000       Not  in  use 

No.  3     525,000  cu.  ft 50,  000  $45,750 


Total  holders  $104,000  $45, 750 


The  following  is  a  summary  statement  of  the  foregoing,  show- 
ing the  claims  of  the  parties  respectively  as  to  amounts  at  each 
plant  and  the  total  amount  allowed  by  the  commission  for  appa- 
ratus and  holders : 
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.              .  Company 

Apparatus : 

Genesee  street  $257,  IdO 

Forest  avenue   U,  870 

East  Ferry  street 6, 070 

Elk  street 8, 690 

$283,  790 
Holders : 

Genesee  street  $133, 000 

Forest  avenue   74, 700 

East  Ferry  street 50,  000 

Elk   street    104,000 

$361,  700 

Totals  of  both    $645,490 


Allowed  by 

City  Commiasioa 

$200,704   

10, 629  

^,047  

6.216  

$222,596  $265,000 

$125,500  

66,000  

42, 000   

45, 750   

$279. 750  $307, 700 

$502,346  $572,700 


A  few  comments  upon  the  foregoing  are  required.  The  sum 
allowed  by  the  commission  is  cost  of  reproduction  new  without  de- 
preciation and  without  any  allowance  for  engineering,  superin- 
tendence, or  interest  during  construction.  The  commission  caused 
a  very  extensive  inquiry  to  be  made  into  the  reproduction  cost  of 
the  apparatus  and  holders  by  its  gas  engineer,  such  inquiry  ex- 
tending over  a  period  of  nearly  two  months  and  involving  a  close 
personal  examination  and  inspection  of  each  and  every  article 
named.  Very  great  effort  also  was  made  to  obtain  correct  unit 
prices,  and  the  engineer  made  estimates  of  each  article,  going  into 
great  detail.  The  result  of  the  examination  of  the  evidence  in  the 
light  of  the  examination  made  by  the  commission's  engineer  is 
that  the  commission  believes  that  the  reproduction  cost  new  of  the 
apparatus  should  be  $265,000.  The  reproduction  cost  new  of  the 
holders  which  are  allowed  by  the  commission  as  in  the  public 
service  is  that  claimed  by  the  company. 

These  findings  as  to  reproduction  costs  are  subject  to  the  same 
criticism  as  that  upon  the  reproduction  cost  of  street  mains  here- 
inafter discussed,  namely  that  the  unit  prices  are  of  such  a  char- 
acter that  no  particular  sum  within  a  range  of  twenty-five  per 
cent  can  be  called  more  than  a  guess.  The  commission  could 
easily  and  upon  evidence  place  the  cost  higher  or  lower  than  here 
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faund  bj  it,  and  the  fixing  of  the  cost  must  not  be  regarded  in 
any  other  light  than  that  the  conunission  deems  it  probable  that 
the  sums  named  by  it  are  as  reasonable  as  any  other  within  a 
range  of  variation  of  at  least  twenty-five  per  cent.  We  do  not 
believe  that  any  person  can  justly  say  such  allowance  approximates 
more  nearly  to  the  reproduction  cost  than  the  percentage  named. 

The  allowance  of  some  items  was  very  sharply  contested  by  the 
city.  In  the  costs  found,  the  commission  has  allowed  for  drawing 
machines,  rectangular  condensers,  tower  scrubber,  and  all  the 
boilers  used  at  the  Genesee  Street  plant  Comment  upon  these 
matters  will  be  made  in  another  connection.  At  the  Elk  Street 
station  it  has  not  allowed  for  the  yard  connections  not  in  use. 

The  aggregate  of  all  the  foregoing  items  is  so  small,  and  the 
dispute  as  to  such  cost  affects  the  results  in  this  case  to  so  trifling 
an  amount,  that  discussion  of  the  reasons  of  the  commission  for 
the  action  it  takes  is  not  deemed  necessary. 

At  the  Elk  Street  station  there  are  two  holders  not  in  use  and 
which  have  not  been  in  use  since  1899  or  1900.  These  holders 
are  not  in  the  public  service  and  have  not  been  for  many  years. 
There  is  no  apparent  need  for  them  in  the  future,  and  there  is  no 
evidence  justifying  an  allowance  for  them.  Accordingly,  in  tho 
allowance  for  holders  by  the  commission  they  are  cut  out.  The 
others  are  taken  at  the  costs  assigned  them  by  the  company. 

Paving  Over  Mains  and  Services: 

In  its  summary  of  the  reproduction  cost  of  its  property,  the 
company  includes : 

Re-paving  over  mains   $1, 004.  975 

Ke-paving  over  services 301 ,  589 


Total  of  both  $1,  306,564 


It  appears  from  the  evidence,  and  is  entirely  undiepn^'ed,  that 

a  large  portion  of  the  mains  was  laid  in  streets  in  which  there  was 

no  paving  at  the  time  the  mains  were  laid.    A  part  of  the  mains, 

however,  was  laid  in  streets  which  were  paved.    The  foregoing  is 

tnie  of  course  of  the  services. 

DzPT.  Hep.  Vol.  IV  17 
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It  is  claimed  by  the  company  that  the  cost  to  it  of  cutting  and 
replacing  pavement  for  the  purpose  of  laying  mains  in  streets 
which  were  paved,  and  the  same  as  to  services,  is  as  follows : 

Mains $174, 900 

Services 30,100 

Total    $205, 000 


The  total  for  repaving  over  mains  and  services  being  $1,306,564, 
and  the  total  actual  cost  for  cutting  and  replacing  pavements  hav- 
ing been  only  $205,000,  it  follows  that  the  company  is  seeking  to 
establish  the  sum  of  $1,101,564  as  a  part  of  the  present  reproduc- 
tion cost  of  its  physical  property  by  reason  of  the  fact  that  since 
its  mains  were  laid  pavement  has  been  placed  over  them,  and  that 
if  the  mains  were  to  be  laid  now  it  would  cost  that  sum  to  cut  and 
replace  the  pavements  over  the  mains,  although  in  fact  the  com- 
pany incurred  no  such  expense. 

It  will  be  assumed  that  the  figures  of  the  company  as  above 
presented  are  substantially  correct.  In  fact,  upon  this  point  there 
is  a  serious  diflFerence  between  the  figures  submitted  by  the  com- 
pany's witnesses  Luqueer  and  Wing ;  but  this  may  be  disregarded 
at  this  time.     The  material  facts  are: 

1.  The  mains  were  laid  before  the  pavement  was  laid,  and  hence 
the  company  incurred  no  expense  in  laying  the  mains  by  reason 
of  pavement; 

2.  If  the  mains  were  to  be  laid  at  the  present  time  in  those 
streets,  the  company  would  be  obliged  to  incur  an  expense  in 
cutting  the  pavement  and  replacing  the  same  of  $1,101,564,  which 
expense  would  be  a  proper  and  legitimate  charge  to  fixed  capital, 
and  would  be  a  sum  upon  which  the  company  would  be  entitled 
to  earn  a  return  of  not  less  than  six  per  cent  per  annum.  The 
quef  tion  presented  is  whether  this  sum  should  be  treated  as  a  part 
of  the  present  value  of  the  property  for  the  purposes  of  this  case. 
If  it  should  be  so  treated,  the  practical  effect  would  be  that  it 
wonld  necessarily  and  inevitnWy  increase  the  price  of  gas  per 
1.000  cubic  feet  upon  the  basis  of  the  present  production,  eleven 
cents:  that  is  to  say,  every  consumer  of  gas  would  have  to  pay 
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eleven  cents  per  1,000  cubic  feet  more  for  gas  if  this  contention 
of  the  company  is  allowed  than  he  would  have  to  pay  if  it  were 
disallowed. 

It  should  be  stated  at  the  outset  that  this  item  of  repaving  to 
the  amount  named  would  be  a  fair  and  legitimate  item  in  repro* 
ducing  the  plant  as  it  now  exists  at  the  present  time.  If  repro- 
duction cost  with  or  without  depreciation  is  the  sole  test  of  the 
present  value  of  the  property,  then  the  item  must  be  allowed.  If 
it  is  not  the  sole  test,  then  we  are  at  liberty  to  consider  whether  or 
not  this  repaving  affords  a  just  and  fair  basis  in  adding  to  what 
would  otherwise  be  the  price  of  gas  the  sum  of  eleven  cents  per 
1,000  cubic  feet 

We  are  of  the  opinion  that  the  charge  can  not  be  allowed  in 
this  casa    It  would  be  unjust  and  inequitable  in  the  extreme^ 

A  fair  statement  of  the  situation  is  this:  If  the  company  has 
a  main  laid  at  the  present  time  in  the  city  of  Buffalo,  on  a  street 
which  is  unpaved,  and  its  present  price  of  one  dollar  per  1,000 
cubic  feet  is  a  fair  and  reasonable  price  to  the  consumers  living 
upon  that  street,  if  the  street  should  be  paved  to-morrow  at  the 
expense  of  the  city  at  large  or  of  the  inhabitants  living  upon  the 
street,  and  this  without  one  cent  of  expense  to  the  company,  the 
company  would  be  justly  and  fairly  entitled,  upon  its  theory,  to 
increase  the  price  of  gas  to  the  sum  of  one  dollar  and  eleven  cents 
per  1,000  cubic  feet :  and  this  solely  because  the  people  upon  the 
street  have  chosen  to  improve  their  street,  and  not  because  of  any 
expenditure  of  money  by  the  company  or  any  expense  to  which  it 
had  been  put.  The  pavement  is  not  the  property  of  the  company. 
It  does  not  have  any  power  over  it  except  in  case  it  should  take 
up  the  pipes  and  leave  the  street  it  would  be  compelled  to  restore 
the  pavement.  Any  theory  of  cost  of  reproduction  or  of  enhanced 
value  which  leads  to  the  conclusion  that  the  consumer  must  pay 
this  extra  elev.en  cents  per  1,000  because  of  the  paving  being  placed 
over  the  mains,  is  in  our. judgment  radically  inequitable  and  un- 
reasonable ;  and  it  is  believed  that  no  argument  or  statement  of 
reasons  can  add  to  the  force  of  the  statement  which  has  already 
been  made,  that  the  laying  of  the  mains  would  increase  the  price 
to  the  consumer  as  stated. 
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We  are,  however,  called  upon  to  consider  how  the  question  has 
been  treated  by  courts  and  commissions.  So  far  as  we  are  aware, 
there  has  never  been  any  decision  of  any  court  which  is  binding 
upon  this  commission,  which  holds  that  cost  of  reproduction  new, 
with  or  without  depreciation,  is  a  controlling  factor  in  the  fixing 
of  value  for  rate  making  purposes. 

The  case  of  Smyth  v.  Ames,  165  U.  S.  466,  treats  it  as  a  factor 
which  may  be  considered  but  not  as  a  controlling  factor.  The 
court  says : 

And  in  order  to  ascertain  that  value  [of  the  property  used  in  the  public 
service]  the  original  cost  of  construction,  the  amount  expended  in  permanent 
improvements j  the  amount  and  market  value  of  its  bonds  and  stock,  the 
present  as  compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  prescribed  by  statute, 
and  the  sum  required  to  meet  operating  expenses  are  all  matters  for  considera- 
tion and  are  to  be  given  such  weight  as  may  be  just  and  right  in  each  case. 

The  question  was  presented  in  the  Consolidated  Gas  case,  and 
the  master  found  the  values  in  every  case  to  be  what  it  would 
cost  presently  to  reproduce  each  item  of  property  in  its  then 
present  condition  and  capable  of  giving  service  neither  better  nor 
worse  than  it  then  aflForded. 

It  was  undisputed  in  that  case  that  as  to  a  considerable  portion 
of  the  mains  the  city  had  at  its  own  expense  built  costly  pavements 
over  them,  and  also  that  since  the  laying  of  the  mains  the  sub- 
surface had  become  so  crowded  with  other  subsurface  structures 
as  to  increase  the  present  cost  over  the  actual  cost.  The  United 
States  Circuit  Court,  157  Fed.  Eep.  849,  found  that  this  method 
of  valuation  applied  to  the  mains  was  lawful  and  consistent  with 
the  report  upon  this  point.  When  the  ease  came  before  the  United 
States  Supreme  Court,  212  U.  S.  19,  this  precise  question  was 
not  discussed  in  the  opinion  of  the  court,  but  it  was  said : 

If  the  property  which  legally  enters  into  the  consideration  of  the  question 
of  rates  has  increased  in  value  since  it  was  acquired,  the  company  la  entitled 
to  the  benefit  of  such  increase. 

This,  of  course,  settles  nothing,  since  if  the  re-paving  is  to  be 
taken  into  consideration  it  has  increased  in  value.  If  it  is  not  to 
be  taken  into  consideration,  it  has  not  increase  in  value  by  reason 
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of  the  re-paving,  and  the  dictum  as  to  increase  in  value  is,  in  view 
of  the  discussion  which  is  elsewhere  given,  entirely  meaningless. 

In  the  case  of  Cedar  Rapids  Gas  Light  Company,  144  Iowa, 
426,  an  allowance  for  increased  value  to  mains  by  reason  of  pave- 
ments laid  over  them  was  disallowed,  and  this  case  was  affirmed 
by  the  Supreme  Court  of  the  United  States  in  March,  1912,  223 
IT.  S.  655.  The  question,  however,  of  pavement  over  mains  was 
not  discussed. 

The  Wisconsin  Railroad  Commission  in  City  of  Ripon  case, 
5  W.  R.  C.  R.  1,  disallowed  such  a  claim.    It  said : 

It  does  not  necessarily  follow  that  the  utility  is  to  capitalize  expenses  for 
municipal  betterment  in  which  it  has  not  participated  and  where  such  accru- 
ing benefits  to  the  utility  are  remote  and  incidental,  and  thus  compel  the  sub- 
scribers for  utility  service  to  pay  increased  rates  because  of  public  improve- 
ments. The  improvement  is  not  a  proper  element  of  value  where  the  pave- 
ment has  not  been  paid  for  by  the  utility,  nor  any  expense  in  connection  with 
it  directly  incurred,  in  determining  a  value  which  shall  serve  as  the  basis  for 
an  adjustment  in  rates. 

In  the  Des  Moines  Water  Rate  Case,  192  Fed.  Rep.  193, 
thirty-eight  miles  of  pipe  had  been  laid  in  streets  prior  to  the  pav- 
ing thereof.  The  master  seems  to  have  accepted  the  view  that  the 
item  for  paving  over  mains  should  be  allowed.  The  court  dis- 
cusses  but  does  not  decide  the  question. 

The  public  service  commission,  first  district  of  this  state,  in 
the  case  of  Mayhew  v.  Kings  County  Lighting  Company,  discusses 
the  question  at  considerable  length  and  states  the  arguments  for 
and  against  the  charge,  and  disallows  the  same. 

We  consider  that  the  clear  weight  of  reason  and  equity  is 
against  the  allowance  of  any  sum  whatever  by  reason  of  such  re- 
paving  as  a  basis  of  increasing  the  rate  which  is  to  be  paid  for 
gas. 

Actual  Paving  over  Mains: 

It  appears  in  the  evidence  offered  by  the  company  that  in  lay- 
ing the  mains  to  the  extent  of  ninety-one  and  twenty-two  one-hun- 
dredths  miles,  pavement  was  actually  cut.  In  all  of  the  calcula- 
tions hereinbefore  given  regarding  street  mains,  the  assumption 
is  that  they  were  laid  where  there  was  no  pavement.     Upon  the 
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hearing,  the  city  took  the  position  that  in  no  event  was  the  com- 
pany to  be  allowed  the  expense  of  cutting  pavements  as  a  part  of 
its  capitalization.  That  position,  however,  is  abandoned  upon  the 
brief,  and  it  is  claimed  by  the  company  and  admitted  by  the  city 
that  the  expense  of  cutting  pavements  for  laying  these  ninety-one 
and  twenty-two  one-hundredths  miles  of  mains  was  $174,900- 
There  being  no  dispute  upon  this  proposition,  the  item  must  be 
allowed. 

Complete  Services: 

The  following  is  a  tabulation  of  the  claims  of  the  company  and 
the  city  respectively  regarding  complete  services : 


Company 

City 

Dep. 

Uicy  J 
value 

DifFereaoe 

Services  in  use 

16.122 
17,070 

S213.617 
226,177 

$198,623 

$99,311 

$99,312 

$114. 315 

Services  not  in  use 

226,177 

Totals 

33.192 

S439.794 
48,377 

$198,623 

$340,482 

Engineering,  etc.,  11  per 
cent 

48,377 

Totals 

$488,171 
223,745 

$198,623 

$38S.859 
223.745 

Re-paving 

$711,916 

$198,623 

$99,311 

$99, 3K 

$612,604 

It  will  be  noted  that  the  company's  position  is  that  it  should 
be  allowed  on  account  of  complete  services  $711,916,  and  the 
position  of  the  city  is  that  it  should  be  allowed  $99,312 :  a  diflFer- 
ence  of  $612,604.  An  analvsis  of  the  table  shows  that  this  diflFer- 
ence  is  made  up  as  follows : 

Services  not  in  use $226, 177 

Re-paving  over  services    223,  745 

Engineering,  interest  during  construction,  and  superintendence..  48,377 

Depreciation  of  services  in  use 99, 311 

Difference  in  structural  cost  of  services  in  use 14, 994 


Total 


$612, 604 


This  analysis  however  is  not  in  some  respects  helpful  in  dis- 
posing of  the  questions  at  issue  concerning  these  services.  The 
company  divides  the  services  roughly  into  services  in  use  and 
services  not  in  use.  The  city  admits  that  the  company  should  be 
allowed  for  all  services  in  use,  but  claims  that  the  services  not  in 
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use  should  not  be  allowed.    This  question  however  is,  in  the  view 
which  I  take  of  the  case,  not  particularly  important. 

The  real  question  is,  how  many  services  the  company  paid 
for  and  therefore  owns.  It  early  appeared  in  the  case  that  a 
large  number  of  the  services  were  paid  for  by  the  consumer  and 
that  some  of  the  services  were  paid  for  by  the  company.  It  is 
a  plain  proposition,  that  where  a  service  is  laid  in  the  land  of  the 
consumer  and  extended  through  the  street  to  the  main  in  front 
of  his  house  and  paid  for  by  him,  it  becomes  his  property  and  not 
the  property  of  the  company.  If  the  company  is  to  be  allowed  in 
its  capital  account  for  such  a  main,  then  the  consumer  must  con- 
tinue in  perpetuity  to  pay  a  return  of  at  least  six  per  cent  to  the 
company  upon  property  which  he,  the  consumer,  has  paid  for.  It 
is  clear  that  this  is  neither  reason  nor  justice,  and  can  not  be  per- 
mitted. 

This  question  was  brought  sharply  to  the  attention  of  the  com- 
pany early  in  the  hearings,  and  at  that  time  its  counsel  made  the 
claim  that  the  company  was  entitled  to  an  allowance  for  services 
paid  for  by  the  consumer.  Upon  his  brief  he  does  not  discuss  the 
question,  but  apparently  assumes  that  it  is  of  no  consequence. 
Pursuant  to  the  direction  of  the  commission,  however,  exhibits 
were  submitted  by  the  company  which  state  as  follows : 

Prior  to  the  consolidation  October  1,  1899,  with  the  exception 
of  the  Citizens  Gas  Company  which  installed  many  free  services, 
the  constituent  companies  charged  consumers  for  all  services. 
Under  this  rule  there  were  laid  prior  to  the  consolidation  approxi- 
mately 21,342  complete  services.  October  1,  1899,  a  rule  was 
established  by  which  free  services  were  put  in  by  the  company, 
and  under  this  rule  11,888  services  were  laid,  of  which  8,032  were 
laid  free  and  3,856  were  charged  for  in  whole  or  in  part.  October 
8,  1910,  a  rule  was  promulgated  by  the  company,  which  was 
approved  by  this  conmiission,  under  which  all  services  were  to  be 
paid  for  by  prospective  consumers.  Under  this  rule  205  services 
have  been  paid  for  by  the  consumer  up  to  December  31,  1910. 

*         *         *         *         * 

It  appears  that  the  total  number  of  services  claimed  by  the  com- 
pany to  have  been  laid  is  33,230.    Of  these  it  appears  by  its  own 
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tabulation  that  23,176  were  paid  for  by  consumers,  leaving  10,054 
which  have  been  paid  for  by  the  company.  Of  the  total  number, 
thirty-eight  have  been  discontinued.  It  does  not  appear  whether 
these  thirty-eight  were  paid  for  by  the  consumers  or  paid  for  by 
the  company ;  but  if  we  assume  that  they  were  paid  for  by  the  con- 
sumers, that  is  the  most  favorable  view  for  the  company.  It  also 
appears  that  on  2,227  of  the  services  the  consumer  paid  for  excess 
length,  or  for  some  other  reason  paid  something  more  than  tht* 
regular  amount.  This  is  immaterial,  since  the  company  should 
be  allowed  for  all  that  it  paid  for.  If  we  assume  that  all  of  the 
services  which  are  not  in  use  are  those  which  were  paid  for  by  tht' 
consumer,  this  is  the  most  favorable  assumption  which  can  be  made 
for  the  company;  and  this  is  probably  a  fair  and  reasonable 
assumption,  since  all  the  services  with  the  exceptions  noted  laid 
prior  to  October  1,  1899,  were  paid  for  by  the  consumer.  Those 
services  were  laid  in  the  older  parts  of  the  city  and  in  the  business 
portion  where  the  use  of  gas  has  been  superseded  by  electricity 
and  natural  gas.  While  there  is  no  direct  evidence  that  these  are 
the  services  which  are  not  now  in  use,  still  it  is  a  justifiable  assump- 
tion and  one  which  should  probably  be  made.  It  does  appear,  how- 
ever, undisputedly,  that  since  the  first  day  of  October,  1899,  the 
company  has  laid  10,054  services,  of  an  average  length  of  fifty- 
five  feet,  which  it  has  paid  for ;  and  that  is  the  number  which  it 
should  be  allowed  in  this  case. 

As  to  the  cost  of  putting  in  these  services,  there  is  some  dis- 
crepancy in  the  evidence.  Mr.  Luqueer  fixed  the  price  at  $13.25 
a  service,  upon  the  basis  of  an  average  length  of  fifty-five  feet  He 
states  that  in  arriving  at  this  figure  he  knew  the  price  per  foot  of 
the  service  pipe,  and  added  the  cost  of  fitting  and  the  labor,  and 
arrived  at  a  certain  total  cents  per  foot,  to  which  he  added  ten 
per  cent  for  contingencies,  permits,  tools,  and  inspection.  This  is 
probably  as  near  a  correct  estimate  of  the  cost  of  laying  these  serv- 
ice pipes  as  can  be  obtained,  and  therefore  should  be  adopted.  The 
cost  of  10,054  complete  services  at  $13.25  each  is  $133,215.50, 
and  this  should  be  taken  as  the  fair  reproduction  cost  of  these 
pipes,  without  considering  encrineerinfir  and  interest  during  con- 


Buffalo  Gas  Co.  v.  City  of  Buffalo.      265 

Public  Service  Commission,  Second  District. 

ject  of  depreciation  and  re-paving.  The  amount  that  should  be 
allowed  for  these  will  be  considered  elsewhere,  as  will  also  the  sub- 
ject of  depreciation  and  re-paving.  The  amount  that  should  be 
added  for  paving  actually  cut  will  also  be  considered  in  another 
connection. 

Maifirto-curb  Services: 

The  company  claims  that  it  should  be  allowed  the  sum  of  $119,- 
385  on  account  of  the  laying  of  main-to-eurb  services.  The  items 
of  this  amount  are  as  follows : 

Number  Cost 

Main-to-curb  services 7486  $37, 426 

Engineering,  superintendence,  and  interest 4, 116 

Re-paving 77,  844 

Total $119,385 


These  are  services  laid  in  the  street,  from  the  main  to  the 
curb,  opposite  vacant  lots  and  having  no  connection  with  any  con- 
sumer. They  are  required  by  the  city  to  be  laid  in  streets  where 
it  is  proposed  to  pave  in  order  to  avoid  cutting  the  pavement  in 
ease  a  complete  service  should  be  thereafter  required.  Payment  is 
made  to  the  company  by  the  city  for  laying  these  services,  and 
under  the  rule  heretofore  prevailing,  in  case  a  complete  service 
connection  is  made,  there  has  been  a  refund  from  the  company  to 
the  consumer  of  the  amount  thus  paid.  This  refund,  of  course, 
was  made  upon  the  theory  that  the  company  was  to  install  the 
service  free.  The  rule  now  being  that  the  consumers  must  pay  for 
the  services,  this  practice  of  course  will  have  to  be  changed. 

It  is  claimed  that  the  number  of  these  stub  services  on  October 
1,  1897,  was  8080,  and  that  there  has  been  installed  since  that 
time  1330,  making  a  total  of  9410.  The  number  of  these  stubs 
extended  so  as  to  make  complete  services  since  October  1,  1897, 
is  1925,  so  that  the  number  of  stub  services  in  existence  on  the 
31st  day  of  December,  1910,  was  7485. 

It  appears  that  the  company  has  on  deposit,  received  as  its 
charge  for  laying  stub  services,  the  sum  of  $40,294,  while  the 
average  cost  of  laying  is  said  to  be  $5.  If  this  is  the  real  average 
cost,  the  cost  of  laying  the  7485  was  $37,425,  so  that  the  company 
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has  an  excess  in  its  treasury  of  $2,869  above  the  actual  cost  of 
laying.  It  is  stated,  however,  by  the  company,  that  of  the 
1925  stub  services  which  have  been  extended  into  complete  services 
since  October  1,  1897,  in  1316  cases  no  claim  has  been  established 
by  the  owner  or  city  for  a  refund  of  the  amount  paid.  At  an 
average  of  $5  for  each  one  of  these  services,  the  company  is  theo- 
retically indebted  on  account  of  them  in  the  amount  of  $6,580. 
Taking  this  amount  from  the  total  fund  in  hand,  $40,294,  we 
would  still  have  $33,714  in  the  treasury  of  the  company  as  against 
the  cost  of  the  7,485  stub  services  which  it  claims  to  have  been  in 
existence  December  31,  1910. 

At  the  present  time  the  city  pays  for  laying  these  stubs  the  sum 
of  $4.50  each.  For  7,485  services  at  this  rate,  the  price  would  be 
$32,982.50 ;  less  than  the  amount  on  hand. 

The  company  not  having  shown  distinctly  the  cost  of  these  stub 
services,  it  is  impossible  to  allow  it  any  return  upon  them  in  view 
of  all  the  foregoing  facts.  It  may  be  that  there  is  a  small  sum  of 
somewhere  from  one  thousand  to  five  thousand  dollars  upon  which 
it  should  be  allowed  a  return,  but  this  does  not  appear  with  dis- 
tinctness. The  burden  being  upon  the  company  to  show  what  the 
facts  are,  it  must  be  held  that  it  has  failed  to  establish  with  suffi- 
cient clearness  a  claim  to  any  sum  to  permit  it  to  be  allowed. 

Curb-cocks  and  Boxes: 

Upon  this  item  the  positions  of  the  company  and  the  city  are 
shown  by  the  following  tabulation : 

Company  C"ty 

14,786  service  cocks  $9, 445  $6, 232 

14,726  street  boxes 8,836  7, 363 

60  roadway  boxes 112  1 12 

Labor  setting 4,436  4, 436 

Totals $22,828  $18, 143 

Engineering,  superintendence,  and   interest  5.11   per 
cent 2, 511     

$25,339     $18,143 


The  company  claims  $25,339  therefor;  and  the  city  is  willing 
to  allow,  as  we  understand  the  evidence,  $18,143.    The  differences 
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as  to  the  cost  of  installation  arise  f rpm  different  unit  prices  for  tlit» 
cocks  and  boxes.  The  evidence  on  behalf  of  the  company  was 
given  by  the  witness  Haas,  and  on  the  part  of  the  city  by  the 
witness  Hammill.  The  evidence  is  somewhat  conflicting  as  to  the 
prices  of  these  articles  in  the  Buffalo  market,  but  it  appears  dis- 
tinctly from  the  evidence  of  the  witness  Haas  that  he  has  taken 
unit  prices  such  as  prevailed  at  the  time  of  giving  the  evidence 
and  applied  them  as  best  he  could  to  different  sizes  of  the  articles 
named.  The  witness  Hammill  simply  gave  prices  that  he  was 
selling  certain  articles  at,  without  knowing  how  those  articles  cor- 
responded with  those  owned  by  the  company.  There  is  no  pos- 
sibility of  determining  with  accuracy  what  the  right  of  this  mat- 
ter is.  Since  Mr.  Haas  is  as  well  acquainted  with  the  facts  as 
anyone  can  be,  from  his  long  experience  in  superintending  these 
matters,  and  is  also  acquainted  with  the  prices  actually  paid  "by  the 
company,  probably  the  best  disposition  of  this  matter  which  can 
be  made  is  to  accept  his  figures.  Therefore  the  construction  cost 
should  be  taken  as  being  $22,828. 

The  matters  of  engineering,  supervision,  and  interest  will  be 
considered  in  another  connection. 

Meters: 

Exclusive  of  the  People's  Gas  Light  and  Coke  Company  meters, 
of  which  there  are  277,  the  company  shows  that  it  has  20,421 
meters.  It  claims  the  reproduction  cost  of  these  meters  ready  for 
setting,  including  therein  the  cost  of  the  meter,  freight,  cartage, 
and  accessories,  to  be  the  sum  of  $145,859 ;  setting  $10,061 ;  en- 
gineering, superintendence,  and  interest  during  construction  $17,- 
151 :  total  $173,071. 

The  city's  position  is  that  the  reproduction  cost  of  the  meters  is 
$135,383;  cartage  $600:  total  $135,983.  It  estimates  a  deprecia- 
tion of  twenty-five  per  cent  upon  this  sum,  with  the  result  that  it 
claims  the  present  value  of  the  meters  to  be  $101,988,  exclusive  of 
the  meters  owned  by  the  People's  Gas  Lip:ht  and  Coke  Company. 
It  makes  no  allowance  for  setting  of  the  meters,  nor  for  engineer- 
ing, supervision,  and  interest ;  its  claim  in  this  respect  being  that 


268  State  Depaktment  Reports. 


Public  Service  Commission,  Second  District. 


the  setting  has  been  charged  by  the  company  to  operating  expenses 
and  hence  has  been  paid  by  the  consumer.  It  also  claims  that  there 
is  practically  no  interest  during  construction,  and  that  there  has 
been  no  charge  actually  made  by  the  company  for  engineering  and 
superintendence  other  than  what  has  gone  into  operating  expenses. 

Here  is  an  instance  of  the  inconsistency  in  the  position  of  the 
city.  On  many  questions  it  vehemently  urges  that  the  reproduc- 
tion cost  must  be  taken  as  the  present  value  of  the  property.  If 
this  be  done  in  the  case  of  meters,  the  setting  is  clearly  an  element 
of  such  reproduction  cost ;  and  also  it  would  be  necessary  to  make 
some  allowance  for  engineering  and  superintendence  in  directing 
the  work  of  selecting  the  meters  and  superintending  the  placing 
thereof. 

If,  on  the  other  hand,  the  reproduction  cost  is  not  conclusive 
upon  the  question  of  value,  there  is  great  force  in  the  contention 
of  the  city  that  what  has  already  been  paid  for  as  an  operating 
expense  by  the  consumers  should  not  now  be  capitalized  and  made 
a  basis  of  further  charges  against  the  consumers.  This  position 
was  fully  recognized  by  witness  Luqueer,  who  did  not,  in  making 
up  his  estimate  of  the  value  of  the  meters,  include  anything  for 
setting:  saying  at  page  316  of  the  evidence  that  it  was  the  practice 
of  the  company  to  charge  to  operating  expenses  the  cost  of  setting, 
and  it  did  not  seem  fair  to  duplicate  it  in  the  value  of  the  meter  in 
place. 

There  is  but  little  difference  between  Mr.  Luqueer  and  Mr. 
Brill,  the  witnesses  for  the  respective  parties,  as  to  the  cost  of  re- 
producing the  meters.  They  both  adopted  the  same  unit  prices 
paid  to  the  manufacturer,  but  differ  somewhat  as  to  freight,  cart- 
age, and  accessories.  Mr.  Luqueer's  evidence  is  the  more  satis- 
factory in  this  respect  for  the  reason  that  he  testifies  that  he  has 
made  up  his  amounts  from  actual  cost  to  the  company.  Mr.  Brill 
does  not  claim  to  have  set  any  meters,  and  merely  is  making  an 
estimate  of  what  he  thinks  it  ought  to  cost.  I^Ir.  Luqueer's  esti- 
mate should  be  taken,  and  therefore  it  must  be  found  that  the 
reproduction  cost  of  the  meters  in  que^tion  is  $145,859.  The 
cost  of  sotting  is  $10,001.  The  question  of  engineering  and 
snperintondeiice  will  ho  treated  in  another  connection. 
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It  is  true  that  the  witness  Forrest  testified  to  a  much  less  unit 
price  for  meters  delivered,  but  he  was  familiar  with  another 
make;  and  the  evidence  is  positive  on  the  part  of  Mr.  Luqueer 
that  the  price  he  gives  is  what  the  company  is  actually  paying. 

Tools  and  Implements,  Office  Furniture  omd  Fixtures,  Stable 
Equipment: 

The  evidence  regarding  the  quantity  and  reproduction  cost  of 
the  tools  and  implements  of  the  company  is  exceedingly  defective. 
We  are  unable  to  find  an  inventory  of  the  same,  with  prices,  in 
the  evidence;  and  in  fact,  no  witness  gives  any  evidence  concern- 
ing the  same.  In  Mr.  ForstaU's  appraisal  appears  the  item 
"  tools  and  implements  $10,042  " ;  and  from  his  evidence  it  would 
seems  that  he  took  his  amount  from  some  appraisal  made  by  some- 
one connected  with  the  company.  The  city,  however,  upon  its 
brief,  admits  this  amount;  and  there  seems  to  be  no  sufficient 
reason  for  questioning  it  at  this  time. 

Office  furniture  and  fixtures  are  valued  by  the  company  to  be 
$7,30Q;  and  by  the  city,  $4,380.  The  stable  equipment  is  valued 
by  the  company  at  $13,449,  and  by  the  city  at  $10,448. 

The  diflFerence  between  these  amounts  is  not  sufficient  to  justify 
thiB  commission  in  attempting  to  ascertain  what  the  true  amount 
is;  and  in  fact,  with  property  of  this  character,  the  basis  of 
valuation  depends  upon  the  notion  of  the  appraiser  very  largely 
as  to  whether  the  property  is  to  be  given  the  value  that  it  has  in 
use  or  the  value  that  it  has  to  sell  second-hand.  Generally  speak- 
ing, the  value  placed  upon  this  property  by  the  company  is  the 
former ;  and  by  the  city,  the  latter.  The  former  appears  to  us  to 
be  more  just  and  equitable,  and  therefore  the  sum  claimed  by  the 
company  should  be  allowed. 

•Stbeet  Mains 

The  total  length  of  the  street  mains  owned  by  the  gas  company 
is  2,170,856  feet,  which  is  an  amount  slightly  in  excess  of 
41 1  miles.  The  amount  of  main^i  of  the  People's  Gas  Light  and 
Coke  Company  is  38,891  feet,  a  little  over  7  miles.  The  total 
mileage  of  both  companies  is  418  miles.  Of  this,  it  is  stated  by 
the  company  that  63  miles  have  been  laid  since  1897,  leaving  355 
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miles  which  were  laid  previous  to  1898.  There  is  no  evidence  in 
the  case  showing  or  tending  to  shew  the  cost  of  mains  laid  before 
October  1,  1897.  There  is  some  evidence  showing  the  cost  of 
mains  laid  since  that  time.  Neither  party,  however,  seems  to 
give  any  particular  attention  to  these  cost  figures  on  the  63  miles, 
but  both  have  given  a  large  amount  of  evidence  as  to  the  repro- 
ductive cost  new  of  the  mains  and  the  depreciation  thereof. 

The  position  of  each  party  as  to  the  mains  owned  by  the  Buffalo 
Gas  Company  is  disclosed  by  the  following  table,  in  which  are 
shown  the  various  sizes  of  pipe  in  use,  the  number  of  feet  of  each 
size,  the  estimated  value  per  foot,  and  the  total.  The  figures  in 
this  table  represent  the  cost  of  reproduction  new,  making  no 
allowance  for  engineering,  inspection,  interest  during  construc- 
tion, pavements,  rock  excavation,  or  depreciation,  all  of  which  will 
be  considered  separately. 


SIZE 

Feet  of  main 

COMPANT 

Crrr 

Per  f oot' 

Total 

Per  foot 

Total 

2  m 

21,112 

453.818 

1,014.726 

414.421 

46,722 

76.4S2 

70,950 

11,849 

60,622 

134 

$0.27 

.40 

.56 

.70 

1.00 

1.25 

1.50 

2.20 

2.95 

3.90 

$6,700 
181,527 
568,247 
293.095 

46.732 

95.6')2 
106.425 

26.068 

178.835 

601 

$0,263 

.404 

.502 

.6S8 

.927 

1.174 

1.514 

2.164 

2.905 

3.638 

$5,552 
183  312 

Sin 

4  ia 

509  392 

o  ia 

285  122 

8  ia 

43.311 
89.790 

107.418 
25,641 

176.105 

10  in 

12  in 

in  in 

20  in 

24  in 

560 

2.170.856 

$1,499,822 

$1,426,234 

As  to  lengths  of  the  various  sizes  of  pipe  there  is  no  dispute. 
In  determining  reproduction  cost,  therefore,  the  commission  has 
only  to  ascertain  the  proper  unit  price  per  foot  Unit  price  per 
foot  should  properly  be  divided  into  unit  price  of  straight  pipe, 
and  unit  price  per  foot  of  all  other  expense  connected  with  the 
laying,  including  cartage  from  railroad,  distributing  pipe,  trench- 
ing? layiiigj  find  backfilling.  Neither  party  includes  in  the 
figures  shown  in  the  foregoing  table  anything  for  interest  during 
construction,  engineering,  or  supervision.  These  also  will  be  dia* 
cussed  separately. 
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Unit  Pbiges  Generally 

It  is  apparent  that,  due  to  the  great  lengths  of  pipe,  the  ques- 
tion of  unit  prices  is  one  of  very  great  importance,  and  that 
widely  divergent  results  in  the  totals  can  be  obtained  by  slight  and 
apparently  inconsequential  divergencies  in  unit  prices  per  foot. 
This  may  be  fairly  illustrated  by  a  comparison  of  the  results  ob- 
tained in  an  investigation  had  by  the  former  commission  of  gas 
and  electricity  upon  the  same  subject  in  1907  with  the  results 
shown  in  the  present  hearing.  In  1907  the  company  claimed 
what  may  be  termed  the  structural  cost  of  the  mains  then  owned 
by  it  to  be  $1,499,935.  It  now  claims  the  same  structural  cost  to 
be  $1,499,822,  a  sum  slightly  less  than  that  for  which  it  con- 
tended in  1907.  An  examination  of  the  exhibits  submitted  by  it 
in  the  two  years  discloses  that  since  the  hearing  in  1907  the  com- 
pany has  laid  160,331  lineal  feet  of  mains,  equaling  thirty  and 
four-tenths  miles.  The  cost  of  these  mains  at  the  unit  prices 
submitted  in  this  hearing  by  the  witness  Luqueer  on  behalf  of 
the  company  would  be  $114,548.  Mr.  Luqueer  says  that  the  com- 
pany was  paying  no  higher  price  for  labor  in  1911  than  in  1907. 
He  does,  however,  claim  that  the  efficiency  of  the  labor  is  not  as 
great  in  the  latter  year  as  it  was  in  the  former.  The  unit  prices 
in  the  two  years,  however,  were  different.  A  single  comparison 
as  to  four-inch  pipe  will  illustrate  the  point : 

Un't  price  for 
Uiitpr'ceper  Uib3raii  Total 

foH  for  pipe  acc38x>riea  per  loot 

1007 27.5  cents  21  cents  48.5  cents 

1911 25.0  cents  31  cents  56.0  cents 

It  will  be  observed  from  the  foregoing  that  the  price  of  pipe 
is  two  and  one  half  cents  higher  per  lineral  foot,  while  the  unit 
price  for  everything  else  entering  into  the  structural  cost,  which 
will  be  termed  labor  and  accessories,  is  ten  cents  per  foot  higher 
in  1911  than  in  1907.  Upon  the  fouivinch  pipe  alone  this  would 
make  a  difference  in  the  cost  of  $101,472. 

In  1907  the  company  submitted  a  table  showing  how  it  made 
up  the  unit  price  per  foot  for  labor  and  accessories,  and  reached 
the  aggregate  stun  of  twenty-one  cents.    In  1911  such  details  were 


272  State  Department  Kepobts. 


Public  Service  Commission,  Second  District. 


not  submitted,  and  it  is  therefore  impossible  to  ascertain  from  the 
evidence  for  what  reason  the  company  increased  this  unit  price 
•practically  fifty  per  cent 

Unit  Pbice  Pee  Ton  fob  Pipe 

The  determination  of  what  unit  price  per  foot  for  straight  pipe 
should  be  adopted  is  a  matter  of  great  difficulty.  If  we  adopt  the 
theory  that  reproduction  cost  new  is  the  proper  test  of  value,  the 
courts  have  held  that  the  value  must  be  found  as  of  the  time  of 
the  valuation,  which  in  this  case  was  the  year  1911.  If  any  other 
period  of  time  be  taken,  it  is  clearly  a  departure  from  the  rula 
There  have  been,  however,  large  fluctuations  in  the  market  price 
of  pipe.  The  price  varies  greatly  from  year  to  year,  and  there- 
fore engineers  have  usually  considered  that  it  is  unfair  and  in- 
equitable to  adopt  the  price  of  one  year,  and  generally  take  an 
average  of  years,  thus  abandoning  the  reproduction  cost  new  at 
the  time  of  valuation.  So  far  as  we  know,  this  average  has  been 
generally  confined  to  five  years.  The  use  of  an  average,  however,  is 
theoretically  open  to  serious  objection.  It  does  not  give  the  price 
at  the  time  of  the  valuation ;  it  does  not,  unless  by  accident,  give 
the  price  at  any  particular  period.  An  average  does  not  neces- 
sarily represent  the  cost  at  any  one  time,  and  therefore  the  use 
of  an  average  is  merely  an  effort  to  approximate  what  is  supposed 
to  be  justice  instead  of  adhering  to  any  logical  and  consistent 
rule. 

If  we  adopt  the  cost  to  the  company  as  a  unit  price,  that  is 
consistent  and  intelligibla  If  we  adopt  the  price  at  the  time  of 
the  valuation,  that  is  also  consistent  and  intelligible.  Either  may 
or  may  not  work  out  justice.  The  moment  we  take  an  average 
over  a  series  of  years,  we  admit  that  neither  the  cost  nor  the  price 
at  the  time  of  the  valuation  does  justice  to  both  parties ;  and  there- 
fore by  the  use  of  an  average  we  have  a  direct  recognition  of  the 
principle  that  in  fixing  values  for  the  purpose  of  rate  making, 
justice  and  equity  between  the  parties  should  be  considered  rather 
than  any  hard  and  fast  rule. 

When  we  adopt  an  average,  however,  we  immediately  get  into 
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difficulties.  Should  the  average  cover  the  period  during  which 
the  pipe  vtras  laid,  and  this  upon  the  theory  of  endeavoring  to 
approximate  the  actual  cost  to  the  company,  upon  the  assumption 
that  the  actual  cost  cannot  be  otherwise  ascertained  ?  If  we  take 
a  period  near  the  time  of  valuation,  if  the  reproduction  cost  is  the 
value,  why  should  we  take  the  value  five  years  before  the  valua- 
tion as  an  element  to  be  considered  ?  What  end  of  justice  is  to 
be  subserved  by  that?  It  will  be  interesting  to  look  into  the 
actual  figures  and  see  how  they  work  out.  The  city,  in  this  case, 
has  given  evidence  of  the  actual  cost  or  market  price  of  water 
pipe  for  a  period  of  nineteen  years  ending  with  the  year  1911. 
The  commission  has  obtained  the  price  of  such  pipe  for  the  year 
1912,  80  as  to  make  a  round  period  of  twenty  years.  It  is  proven 
in  the  case,  and  undisputed,  that  the  price  of  gas  pipe  is  one 
dollar  per  ton  more  than  of  water  pipe,  and  therefore  by  adding 
one  dollar  to  the  price  testified  by  the  witness  as  the  price  of 
water  pipe,  we  get  the  market  price  of  gas  pipe  during  the  period 
in  question.    These  prices  per  ton  are  as  follows: 

Eighteen  hundred  and  ninety-four,  $20.60;  1895,  $18.60;  1896, 
$20.60;  1897,  $18.25;  1898,  $17.50;  1899,  $30;  1900,  $23.95; 
1901,  $23.50;  1902,  $29.50;  1903,  $31;  1904,  $25;  1905,  three- 
inch  pipe  $81,  four-inch  pipe  $27.40,  six-inch  pipe  $26.40,  twenty- 
four-inch  pipe  $25.90 ;  1906,  three-inch  pipe  $36,  four-inch  pipe 
$34,  six-inch  pipe  and  upward  $30.50 ;  1907,  three-inch  pipe  $41, 
four-inch  pipe  $39,  six-inch  pipe  and  upward  $31.50;  1908, 
$24.50;  1909,  $23.30;  1910,  three-inch  pipe  $27.90,  four-inch 
pipe  $25.90,  six-inch  pipe  $24.40 ;  1911,  $23.40 ;  1912,  $22  to  $24. 

Dividing  the  twenty-year  period  for  which  the  foregoing  figures 
are  given  into  four  periods  of  five  years  each,  the  average  price 
for  the  first  five  years,  from  1893  to  1897,  both  inclusive,  was 
$20.59.  For  the  second  five-year  period,  1898  to  1902,  both  in- 
clusive, the  average  was  $24.89.  For  the  third  five-year  period, 
1903  to  1907,  both  inclusive,  the  average  was  $31.48 ;  and  for  the 
fourth  period,  1908  to  1912,  both  inclusive,  the  average  was 
$24.02.  The  prices  for  1912  have  been  taken  from  quotations 
contained  in  The  Iron  Age. 
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The  practical  result  of  adopting  the  price  prevailing  in  one 
year  should  be  noted.  If  a  rate  investigation  had  been  held  in 
1695,  the  price  per  ton  would  have  been  $18.60;  in  1907  it  would 
have  been  $40;  in  1908,  the  next  year,  it  would  have  been  $24.50. 
Such  results  as  these  are  clearly  preposterous  and  can  not  be 
tolerated.  The  business  of  a  company  and  its  returns  can  not  be 
made  dependent  upon  such  fluctuations  as  these  in  the  market 
prices  of  iron  pipe,  which  depend  upon  a  large  number  of  variable 
factors. 

JSo  if  the  average  were  to  be  adopted  for  the  five  years  1908  to 
1912,  it  would  be  $24.02.  The  hearings  in  this  case,  however, 
were  had  in  the  year  1911.  If  the  five  years  inmiediately  pre- 
ceding that  year  had  been  adopted,  the  result  would  have  been 
a  price  of  $29.54  per  ton,  as  against  practically  $24  for  the  five- 
year  period  ending  with  1912.  In  other  words,  there  would 
have  been  practically  twenty-three  per  cent  greater  price  allowed 
for  the  pipe  upon  the  average  of  the  former  period  over  the  aver- 
age of  the  latter  period.  This  would  make  a  difference  of 
$165,000  in  the  cost  of  the  pipe,  and  would  necessitate  upon  the 
calculations  elsewhere  given  a  difference  in  rate  per  thousand  cubic 
feet  in  the  price  of  gas  of  $0.0165. 

The  practical  effect  of  these  differences  in  the  case  it  is  well 
to  consider.  Upon  the  basis  of  the  figures  submitted  by  the  com- 
pany, there  are  almost  exactly  30,000  tons  of  castiron  pipe  in  these 
mains.  At  the  price  prevailing  in  1897,  when  the  present  parties 
in  interest  took  over  the  property,  the  pipe  would  have  been  worth 
$547,500.  Ten  years  later,  in  1907,  it  would  have  been  worth 
$1,200,000:  a  difference  of  $652,500.  This  difference  would, 
upon  the  basis  of  a  return  of  six  per  cent,  make  a  difference  with 
the  company  in  its  returns  of  $39,150  per  annum,  and  six  and 
one-half  cents  per  1,000  cubic  feet  in  the  rate.  The  following 
shows  the  value  of  the  pipe  at  the  average  price  for  each  five- 
year  period: 

1893  to  1897 $817.  700 

1898  to  1903 7-18  700 

1903  to  1907 944  400 

1908  to  1912 720.  800 
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The  price  per  ton  which  has  been  adopted  by  the  company  in 
this  investigation  is  $30  for  three-inch  pipe,  $25  for  four-inch 
pipe,  and  $24  for  all  other  sizes. 

U:nit  Price  Per  Foot  fob  Labor  and  Accessories 

Upon  the  cost  of  mains  the  company  produced  three  witnesses: 
Luqiieer,  Forstall,  and  Wing.  The  figures  upon  which  it  stands 
in  Its  brief  are  those  submitted  by  Mr.  Luqueer.  It,  however,  in 
the  same  brief,  terms  Mr.  Wing  "  a  very  competent  civil  engi- 
neer." Mr.  Wing  has  had  practical  experience  for  years  in  the 
laying  of  mains.  Mr.  Luqueer  has  had  none,  so  far  as  appears 
from  the  evidence. 

The  discrepancies  in  their  evidence  early  attracted  the  atten- 
tion of  the  commission,  and  an  analysis  of  the  same  developed 
some  very  curious  and  instructive  results.  The  following  table  is 
an  analysis  of  the  unit  prices  used  by  each  as  to  cost  of  pipe  and 
cost  of  labor  and  accessories.  It  also  shows  the  total  structural 
cost  per  foot  of  pipe  laid,  and  the  difference  in  the  unit  price 
per  foot  used  by  them  respectively  for  labor  and  accessories. 

The  unit  prices  ascribed  to  Wing  are  those  given  by  him  in 
his  table  plus  the  unit  prices  for  specials  given  by  the  company  in 
1907.  Wing  gives  the  aggregate  of  specials  as  $74,889.  The 
prices  for  specials  used  applied  to  the  quantities  produce  prac- 
tically this  sum. 

The  opinion  then  takes  up  the  details  in  the  several  reports 
and  includes  in  tabular  form,  a  statement  of  their  differentia- 
tions. A  discussion  is  then  had  as  to  the  results  of  the  respec- 
tive showings,  as  follows: 

Attention  to  the  details  of  these  statements  is  now  required. 

1.  It  will  be  noted  that  the  aggregate  of  all  costs  of  every  kind 
reached  by  Luqueer  is  $2,769,458.  That  obtained  by  Wing  is 
$2,600,083.  So  if  we  confine  ourselves  to  the  aggregate  result 
there  is  not  a  very  startling  difference  between  the  two.  It  is  in 
the  details  that  we  find  matter  of  interest. 

2.  In  the  matter  of  labor  and  accessories  in  pipe  laying, 
Luqueer's  total  is  $754,245;  Wing's  is  $495,955:  a  difference  of 
$258,290.  Hence  Luqueer^s  estimate  is  52  per  cent  higher  than 
that  of  Wing. 
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3.  Luqueer's  estimate  for  rock  excavation  is  $111,537.  That 
of  Wing  is  $54,501.  Luqueer's  estimate  exceeds  that  of  Wing  by 
$57,03(5,  a  difference  of  104  per  cent. 

4.  It  is  undisputed  that  a  certain  amount  of  mains  was  laid 
under  the  pavement.  Luqueer  finds  the  cost  of  cutting  and  re- 
placing pavement  to  be  $174,900;  Wing,  $201,795:  Wing  exceed- 
ing Luqueer  by  $26,895,  a  difference  of  15  per  cent. 

5.  In  the  matter  of  interest  during  construction,  engineering, 
and  inspection,  Mr.  Luqueer  thinks  $177,249  is  the  right  amount, 
while  Mr.  Wing's  tables  disclose  for  the  same  matters  $431,540: 
a  difference  of  $254,291,  equivalent  to  143  per  cent  excess  over 
Luqueer's  figures. 

The  practical  effect  upon  the  company  and  upon  consumers  of 
these  variations  in  the  unit  prices  should  be  carefully  noted. 

The  rule  of  law  as  laid  down  by  the  United  States  Supreme 
Court  is  that  a  return  upon  the  fair  value  of  less  than  six  per 
vent  per  annum  is,  if  enforced  by  the  public  service  commission, 
confiscation,  to  a  greater  or  less  extent,  of  the  property  of  the 
company.  It  seems,  therefore,  that  for  every  $100,000  of 
property  value,  the  company  is  entitled  to  a  return  from 
its  consumers  for  the  use  of  capital  of  $6,000.  It  so  hap- 
pens that  the  amount  of  gas  which  it  is  selling  annually  is  in  the 
neighborhood  of  600,000,000  cubic  feet.  One  cent  for  each  1,000 
cubic  feet  of  gas  sold  produces  a  return  of  $6,000;  hence  every 
variation  of  $100,000  in  the  value  of  the  property  of  the  company 
upon  which  it  is  entitled  to  a  return  of  six  per  cent  produces  a 
variation  of  almost  exactly  one  cent  per  thousand  cubic  feet  in 
price.  Applying  this  to  the  difference  between  the  total  cost  of 
labor  and  accessories  given  by  Luqueer  and  Wing,  namely  $258,- 
290,  we  find  that  this  difference  would  produce  a  variation  in 
price  to  the  consumer  of  two  and  fifty-eight  one-hundredths  cents 
per  1,000  cubic  feet,  and  upon  the  rock  excavation  a  variation  of 
fiftv-reven  hundredths  of  a  cent:  upon  the  two  matters  the  total 
variation  in  price  would  be  three  and  fifteen  one-hundredths  cents. 
Accordingly,  if  we  adopt  Mr.  Luqueer's  prices  for  labor  and  ac- 
(fessories,  and  rock  excavation,  the  price  of  gas  must  be  increased 
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over  that  which  would  be  proper  if  Wing's  unit  prices  were 
adopted,  the  sum  oi  three  and  liiteen  one-nundredUis  cents  per 
1,000  cubic  leet.  Upon  its  total  output  lor  1911,  this  would 
result  in  a  difference  to  the  company  per  annum  of  $20,000.  The 
company  sold  to  the  city  in  the  year  1911  about  131,000  cubic 
feet,  and  the  difference  to  the  city  arising  from  this  difference  in 
price  per  1,000  cubic  feet  would  have  been  $4,126.  If  we  capi- 
talize the  excess  cost  to  the  city  at  five  per  cent,  the  result  is  that 
the  city  would  be  obliged  to  pay  a  five  per  cent  return  upon 
$82,500. 

These  aggregates  are  so  startling  that  we  are  necessarily  re- 
quired to  examine  into  the  evidence  of  each  witness  to  ascertain 
how  he  justifies  himself.  Mr.  Luqueer  testifies  that  he  is  in  the 
employ  of  Humphreys  and  Glasgow,  consulting  engineers,  and 
has  been  since  1899 ;  that  he  is  secretary  and  director  of  the  com- 
pany ;  and  in  addition  to  that,  when  he  started  with  them  he  was 
consulting  engineer,  and  since  then  assistant  engineer.  It  does 
not  appear  that  he  has  ever  been  practically  engaged  in  field 
work.  He  prepared  most  of  the  tabular  statements  introduced  in 
evidence  by  the  company,  and  upon  the  question  of  cost  of  labor 
and  accessories  in  pipe  laying  he  says  at  page  221  of  the  evidence: 
"  I  then  obtain  the  cost  of  laying  and  other  materials,  then  cart- 
ing, and  add  to  that  the  cost  of  pipe  per  foot,  and  arrive  at  a 
total  cost,  to  which  I  add  10  per  cent  to  cover  contingencies,  tools, 
permits,  city  inspection  and  contingencies;  and  arrive  at  a  final 
price  per  foot  for  each  size  of  pipe."  Further  on  he  says  that 
the  statement  given  is  ^^  based  on  actual  figures  with  the  exception 
of  the  contingency  item  to  which  I  have  just  referred.  The 
various  materials  that  go  into  the  laying  of  pipe,  such  as  lead, 
etc.,  are  based  upon  what  they  could  supply  them  to  us  for.'^ 

The  foregoing  is  all  that  I  am  able  to  find  disclosing  how  Mr. 
Luqueer  makes  up  this  unit  price.  Mr.  Wine:  testifies  that  he  is 
a  civil  engineer  practicing  in  the  city  of  Buffalo  and  the  surround- 
ing country;  has  been  an  engineer  twenty-one  years,  and  is  a 
graduate  from  Cornell  University;  that  he  has  a  general  practice 
both  as  a  surveyor  and  as  a  contractor,  and  supervision  of  con- 
tracts, and  that  he  is  familiar  with  the  cost  of  laying  pipe.     He 
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was  asked,  at  page  1103 :  "  In  considering  the  question  of  putting 
the  mains  in  the  ground,  what  physical  situation  did  you 
assume  ?  "  To  this  he  answered :  **  I  assumed  a  situation  similar 
to  what  I  would  have  in  work  I  have  done  where  we  have  streets 
in  villages  that  are  unimpaired  by  excessive  traffic  and  where  the 
village  which  makes  the  contract  provides  every  convenience  and 
facility  for  you  to  operate  in  the  laying  of  your  system."  Ques- 
tion: "And  you  figure  in  the  actual  cost  on  that  basis?  Upon  the 
basis  of  what  it  is  actually  costing  you  now  in  present  systems  t " 
Answer :   "  Yes." 

He  further  says  that  the  figures  he  uses  are  on  the  basis  of 
what  it  is  costing  him  to  do  similar  work  at  the  present  time,  or 
as  of  the  1st  of  January,  1911.  He  says  that  he  did  not  take 
into  consideration  the  physical  obstacles  under  the  pavement 
which  exist  in  the  city  of  Buffalo,  referring  by  this  to  water 
pipes,  sewer  pipes,  and  the  like. 

It  will  be  seen  by  the  foregoing  somewhat  detailed  statement 
of  the  evidence  of  these  two  men  that  neither  of  them  gives  us 
any  assistance  in  determining  whether  the  conclusion  which  he 
haa  reached  as  to  the  proper  unit  price  is  correct  or  incorrect, 
beyond  his  bare  assertion  that  it  is  what  he  finds  costs  to  be. 

The  company,  in  the  investigation  of  1907,  discloses  how  it 
made  up  its  unit  price  of  twenty-one  cents  per  foot  for  labor  and 
accessories  in  the  laying  of  four-inch  pipe,  and  the  following  are 
the  details : 

Special  castings  2.6  cents 

Lead  and  cement 2 

Grading 1 

Tools 1.5 

Miscellaneous 2 

Excavating  and  backfilling 12 


Total 21  cents 


How  it  obtains  the  additional  ten  cents  per  foot  in  the  present 
investigation  we  have  no  information.  Such  astonishing  diver- 
erer.cics  as  those  noted  on  the  part  of  its  own  witnesses  naturally 
incitcH  tho  commission  to  pursue  its  investigation  into  the  aggre- 
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gate  unito  prices  for  labor  and  accessories  in  other  fields,  and  the 
following  are  some  of  the  results  of  such  investigation. 

First,  an  examination  was  made  of  its  files  or  estimates  sub- 
mitted by  gas  corporations  asking  for  capitalization  of  expendi- 
tures for  laying  mains.  A  company  of  large  experience,  careful 
methods,  and  correct  accounting  habits,  filed  in  the  year  1911  an 
estimate  for  construction  in  the  years  1912  and  1913,  of  17,500 
feet  of  four-inch  pipe,  at  an  estimated  cost  complete  of  forty 
cents  per  foot;  the  company's  estimate  in  this  case  of  four-inch 
pipe  complete  is  fifty-six  cents  per  foot,  a  difference  of  forty  per 
cent  A  further  estimate  was  contained  in  the  paper  examined 
for  8,900  feet  of  six-inch  pipe  at  fifty-six  cents  per  foot ;  the  esti- 
mate of  the  company  in  this  case  for  the  same  size  pipe  beirg 
seventy  cents  per  foot,  a  difference  of  twenty-five  per  cent.  Gen- 
erally speaking,  the  conditions  for  laying  are  apparently  the  same 
in  the  two  cities.  These  marked  differences  in  estimates  induced 
the  commission  to  examine  the  actual  costs  of  laying  of  two  large 
gas  companies  situate  in  different  cities  in  the  second  district 
A  careful  analysis  was  made  of  their  books,  and  the  following  is 
the  actual  cost  of  four-inch  pipe  complete  laid  in  the  city  which 
will  be  termed  "A"  during  the  years  given: 


Number  of 
fe'^t  laid 

Labor 
per  foot 

Material 
per  foot 

Tot«il 
per  foot 

38.615 

$0,188 

$0,251 

$0,439 

34.990 

.137 

.338 

.475 

22.  724 

.234 

.294 

.528 

1909 

1910 

1911 

The  following  shows  the  lengths  of  pipe  laid  in  city  "  B  "  dur- 
ing the  years  named,  with  the  labor  cost  per  foot  for  four-inch 
pipe: 

Number  of  Labor 

feet  laid  per  foot 

1C08 15 , 809    $0 . 174 

1910 59, 688      .165 

1911 25,627      .166 

The  labor  cost  for  different  jobs  in  city  "  B  "  for  four-inch  pipe, 
the  material  excavated  being  clay,  was  as  follows :  Seventeen  and 
one-tenth  cents,  seven  and  nine-tenths  cents,  fifteen  and  nineteen 
onc-hundredths  cents,  ten  and  eighty  one-hundredths  cents,  thirty- 
eight  and  fiftv-ninc  one-lnnidredths  cents. 
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The  following  table  is  a  statement  of  the  cost  complete  of  six- 
inch  pipe  in  city  "A"  for  the  years  named : 

Number  of  Labor  MateriaU  Total 

feet  laid  per  loot  per  loot  per  foot 

1900 63,265    $0,208    $0,351    $0,559 

1910 103,635      .18       .412      .592 

1911 74,432      .176      .393      .568 

The  following  is  the  labor  cost  per  foot  for  six-inch  pipe  in  city 

Number  of       Labor 
feet  laid        per  foot 

1908 316    $0 .  29 

1910 11,893      .234 

191 1 4, 535      .197 

The  labor  cost  per  foot  for  laying  six-inch  pipe  in  clay  in  city 
"B"  on  different  jobs  is  as  follows;  thirty-six  and  ninety-two 
one-hundredths  cents,  seventeen  and  forty-three  one-hundredths 
cents,  seventeen  and  forty  one-hundredths  cents,  thirty-five  and 
eighty  one-himdredths  cents. 

Attention  is  called  to  some  of  the  curious  and  anomalous  results 
disclosed  by  the  foregoing  tables.  The  labor  price  per  foot  in 
city  "A"  for  the  laying  of  four-inch  pipe  was  eighteen  and  eight- 
tenths  cents  in  1909,  thirteen  and  seven-tenths  cents  in  1910,  and 
twenty-three  and  four-tenths  cents  in  1911.  The  cost  per  foot  for 
labor  in  the  laying  of  six-inch  pipe  in  1909  was  twenty  and  eight- 
tenths  cents,  being  two  cents  more  than  the  cost  per  foot  for  four- 
inch  pipe.  The  labor  cost  for  six-inch  pipe  in  1910  was  eighteen 
cents,  being  four  and  three-tenths  cents  more  than  the  cost  of  four- 
inch  pipe.  The  labor  cost  for  six-inch  pipe  in  1911  was  seventeen 
and  five-tenths  cents,  as  against  twenty-three  and  four-tenths  cents 
cost  of  laying  four-inch  pipe,  thus  making  the  cost  of  labor  for 
laying  six-inch  pipe  five  and  nine-tenths  cents  less  than  the  cost  of 
laying  four-inch  pipe.  The  quantities  in  both  cases  were  very 
considerable,  being  22,724  feet  of  four-inch  pipe,  over  four  miles; 
and  74,432  feet  of  six-inch  pipe,  over  fourteen  miles. 

So  the  labor  cost  for  laying  four-inch  pipe  in  1911,  in  city  "A,'' 
was  twenty-three  and  four-tenths  cents,  as  against  sixteen  and  six- 
tenths  cents  in  citv  "  B  ".    In  1910,  in  city  "A,"  it  cost  thirteen 
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and  seyen-tenths  cents,  as  against  sixteen  and  five-tenths  cents  in 
city  "  B  ".  In  1910,  in  city  "A,"  the  labor  cost  of  laying  four- 
inch  pipe,  103,635  feet,  was  eighteen  cents,  as  against  a  labor  cost 
of  twenty-three  and  four-tenths  cents  for  laying  11,893  feet  in 
city  "  B  ". 

Further  analyses  of  other  cities  and  costs  would  neither  add  to 
nor  detract  from  the  force  of  the  foregoing.  Estimates  of  en- 
gineers are  necessarily  derived  from  actual  experience  in  practi- 
cal work.  Just  what  estimate  an  engineer  would  make  from  the 
foregoing  it  is  impossible  to  say :  doubtless  it  would  depend  largely 
upon  the  mental  characteristics  of  the  engineer. 

Since  in  guessing  at  reproduction  cost  the  tribunal  charged  with 
that  pleasure  is  compelled  to  depend  upon  estimates  of  engineers, 
the  commission,  after  studying  upon  actual  costs,  concluded  to  in- 
vestigate further  into  the  estimates  of  engineers  as  to  the  particular 
point  now  under  consideration,  namely  the  cost  of  labor  and  acces- 
sories in  laying  gas  mains,  including  therein  the  total  cost  of 
everything,  pipe  laid  complete,  except  the  cost  of  straight  pipe. 
It  accordingly  has  assembled  for  this  class  of  work  the  estimates 
of  seven  engineers:  three  of  them  witnesses  in  this  case;  three 
from  whom  estimates  have  been  obtained  by  the  commission  out- 
side of  the  evidence,  such  estimates  being  obtained  independently 
one  from  the  other  so  that  neither  knew  the  estimate  of  any  other ; 
and  one  the  estimate  of  an  engineer  employed  by  the  gas  company 
and  its  predecessors  for  many  years,  which  estimate  is  found  in  an 
affidavit  filed  by  the  company  in  March,  1900,  before  the  state 
board  of  tax  commissioners.  This  affidavit  was  put  in  evidence  in 
this  case  and  is  before  the  conmiission  for  what  it  is  worth.  In  it 
are  contained  sufficient  data  to  enable  the  commission  to  figure  out 
with  accuracy  the  imit  price  for  labor  and  accessories  which  must 
have  been  adopted  by  the  affiant. 

It  should  be  remarked  that  this  unit  price  per  foot  for  labor 
and  accessories  as  given  by  the  different  engineers  may  not  relate 
to  exactly  the  same  conditions  of  digging.  It  is  probably  true  that 
there  are  some  variations  in  the  minds  of  the  different  engineers, 
but  the  utmost  pains  has  been  taken  to  bring  them  to  exactly  the 
same  basis  so  far  as  possible;  and  the  variations,  if  any.  in  ♦Ik- 
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minds  of  the  engineers  as  to  this  point  are  no  greater  and  not  as 
great  as  will  appear  between  different  engineers  sworn  as  witnesses. 

A  table  of  details  is  given  by  the  opinion  at  this  point  as  to 
which  the  opinion  has  this  to  say: 

It  will  be  observed  that  the  unit  prices  per  foot  range  from 
eighteen  and  twenty-five  one-hundredths  cents  to  thirty-two  and 
eight-tenths  cents  for  three-inch  pipe ;  from  eighteen  and  seventy- 
five  one-hundredths  cents  to  thirty-three  and  eight-tenths  cents 
for  four-inch  pipe ;  from  twenty-one  and  five-tenths  cents  to  forty- 
five  and  eight-tenths  cents  for  six-inch  pipe ;  from  twenty-three  and 
four-tenths  cents  to  fifty-four  and  thirty-three  one-hundredths 
cents  for  eight-inch  pipe;  from  twenty-three  and  six-tenths  cents 
to  sixty-three  and  three-tenths  cents  for  ten-inch  pipe;  from 
twenty-nine  and  four-tenths  cents  to  one  hundred  and  sixteen 
and  three-tenths  cents  for  twelve-inch  pipe;  from  forty-four  and 
five-tenths  cents  to  one  hundred  and  sixty-three  and  two-tenths 
cents  for  sixteen-inch  pipe;  from  fifty-two  and  five-tenths  cents 
to  $2.04  for  twenty-inch  pipe;  and  from  seventy-eight  and  ninety- 
six  one-huiidredths  cents  to  $1.44  for  twenty-four-inch  pipe. 

The  remarkable  differences  disclosed  by  this  table  call  for  no 
comment.  They  did,  however,  excite  some  interest  as  to  how  such 
differences  could  occur,  and  accordingly  further  analysis  was  made 
of  the  details  of  prices  for  each  character  of  work  making  up  the 
total  of  labor  and  accessories.  The  following  table  is  an  analysis 
of  such  details  of  two  of  the  engineers  with  reference  to  the  mat- 
ter of  specials,  excavation  and  backfill,  and  hauling  pipe.  The 
sizes  of  pipe  are  given  in  each  case  and  the  unit  prices  used  by 
each  engineer  are  placed  in  columns  "A"  and  "  B  "  respectively. 

A"  6*  %'  10»  12*  16*  2T 

»       *       »      ^      *       »      /    ■  ^       »       ^      *       >         f       *■      .        *i       *       »     *      •      '» 

ABABA  BAB         A  B         A       B       A       B 

Specials 7      0       16        14      22  19      29        26      76  3S        1.10  48     1.36  68 

Kxcavation  and 

backfiU 7.5  23.6  9        31.8  10.5  33.4  10.5    33.6  14.5  35.117.4    4122.5     51.6 

HauUng  pipe. . .   1        5      1.6      7        2.3  8        3        10        3.8  30        5.8    48    8.4     70 

'  The  results  of  two  of  the  discrepancies  shown  in  the  foregoing 
table  are  worthy  of  attention.  The  difference  for  excavation  and 
backfill  on  four-inch  pipe  is  sixteen  and  six-tenths  cents  per  foot 
The  company  has  1,014,726  feet  of  four-inch  pipe,  and  accord- 
ingly the  difference  between  the  two  engineers  as  to  the  cost  of 
excavation  and  backfill  is  $103,370.  On  six-inch  pipe  the  difference 
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is  twenty-two  aiid  eight-tenths  cents  per  foot  The  length  of  six- 
inch  pipe  is  414,421  feet,  and  the  ditference  in  cost  between  the 
two  is  $91,488:  making  a  total  difference  for  these  two  sizes  of 
pipe  alone  of  $254,858.  This  would  make  a  difference  in  the  rate 
of  two  and  one-half  cents  per  1,000  cubic  feet,  and  hence  upon  an 
estimated  output  of  600,000,000  cubic  feet  would  make  a  dif- 
ference in  the  revenues  of  the  company  of  $15,000  a  year. 

Inquiry  into  actual  costs  and  engineers'  estimates  not  proving 
as  thoroughly  satisfactory  as  a  person  of  conscientious  mind  would 
require,  it  was  then  believed  that  possibly  reference  to  the  bids  of 
experienced  contractors  on  work  would  throw  some  light  upon  this 
question  of  unit  prices.  This  commission  has  occasion  to  pass 
upon  bids  of  very  many  contractors  for  various  classes  of  work  in 
grade  crossing  elimination  cases.  Reference  to  those  bids  was  then 
made  to  see  whetlier  there  was  any  common  opinion  among  con- 
tractors of  large  experien(*e  as  to  the  cost  of  plain  and  simple 
kinds  of  work  and  materials.  In  the  tables  which  follow  there 
should  be  no  comparison  between  bids  upon  different  works.  The 
comparison,  to  be  fair,  should  be  simply  between  the  highest  and 
lowest  bids  in  a  given  case,  since  the  conditions  in  the  different 
cases  may  differ  materially. 

The  following  table  shows  the  minimum  and  maximum  bids  in 
cents  for  structural  steel  used  in  bridge  work  and  the  percentage 
increase  of  maximum  over  the  minimum  bid: 


Min.  bid 
(cents) 

2.42 

1.97 

1.98 

2.43 

2.28 

2.15 

2.6 

2.17 

3.12 

4.2 

2.19 

2.60 

2.60 

2.80 


Max.  bid 

(cents) 

3.33 

Percent  npe 

inoron'-fi  of 
may  i  mum 
over  minimum 
bid 

37.6 

2.47  structural  steel 

26.4 

3.13  castiron  work 

68 

2.91 

15.6 

3.00 

29 

2.97 

38.1 

3.51 

35.0 

2.76 

26.7 

3.64 

16.6 

6.10 

46.2 

2.60 

18.7 

3.04 

21.6 

3.16 

21.0 

3.64 

26.4 
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Plain  mass  concrete  is  another  article  upon  which  it  might  be 
reasonable  to  expect  some  uniformity  of  imit  prices.  The  follow- 
ing table  shows  the  maximum  and  minimum  bids  submitted  in 
thirteen  different  cases.  The  prices  are  per  cubic  yard,  and  the 
difference  and  percentage  of  difference  are  stated. 


Maximum 

Minimum 

Difference 

Per  cent 
difference 

$12.00 

$8.50 

$3.50 

41.2 

10.00 

7.30 

2.70 

37.0 

17.00 

6.75 

10.25 

152.0 

6.75 

5.00 

1.75 

35.0 

8.00 

6.00 

2.00 

33.3 

11.30 

6.50 

4.80 

73.9 

7.50 

5.50 

2.00 

36.4 

7.00 

5.40 

1.60 

29.6 

9.00 

6.70 

2.30 

34.4 

7.50 

6.00 

1.50 

25.0 

7.75 

6.00 

1.75 

29.2 

9.60 

8.00 

1.60 

20.0 

10.00 

7.50 

2.50 

33.3 

The  following  table  discloses  the  difference  between  the  maxi- 
mum and  minimum  bids  for  six  cases  of  ordinary  brick  pavement 
per  square  yard,  the  specifications  being  the  same  in  each  case: 


Maximum 

Minimum 

Difference 

Percent 
increase 

$3.00 

$2.50 

$0.50 

20.0 

• 

3.25 

2.00 

1.25 

62.5 

5.00 

2.25 

2.75 

122.2 

2.25 

2.10 

.15 

7.1 

3.40 

2.00 

1.40 

70.0 

3.10 

2.72 

.38 

14.0 

The  following  table  discloses  the  bids  received  in  seven  cases  for 
common  earth  excavation  per  cubic  yard: 


Maximum 

Minimum 

Difference 

Percent 
difference 

$1.25 

$0.42 

$0.83 

197.4 

.75 

.35 

.40 

114.3 

1.50 

.48 

1.02 

212.7 

1.60 

.50 

1.10 

220.0 

.62 

.47 

.15 

31.9 

1.00 

.45 

.55 

122.2 

.90 

.63 

.27 

42.8 

The  following  table  shows  the  maximum  and  minimum  prices 
per  square  foot  in  five  cases  for  ordinary  concrete  sidewalk: 


Diffcrenoe 

Pot  cent 
increase 

$0.10 

66.7 

.19 

118.8 

.32 

246.1 

.05 

33.3 

.26 

185.8 

iximum 

and 

miniTnum  b: 

Differenoe 

Per  cent 
Sncroaae 

$0.35 

233 

.55 

220 

,30 

50 
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Manroum  Minimum 

$0.25  $0.15 

.35  .16 

.45  .13 

.20  .15 

.40  .14 


for  concrete  curbing  per  lineal  foot: 

Maximum  Minimum 

$0.50  $0.15 

.80  .25 

.00  .60 

We  have  gone  at  some  length  into  the  question  of  unit  prices 
because  of  its  tremendous  importance  in  the  valuation  of  property 
upon  the  theory  of  reproduction  cost.  We  have  shown  how  with 
the  enormous  quantities  involved  in  large  properties  small  varia- 
tions in  unit  prices  will  make  large  differences  in  aggregate  results, 
which  must  affect  materially  and  very  seriously  the  price  to  the 
public  and  the  return  to  the  company.  The  theory  of  reproduction 
cost  as  the  value  of  the  property  is  not  one  to  be  depended  upon. 
However  correct  or  incorrect  in  theory  reproduction  cost  as  repre- 
senting the  value  of  an  existing  property  may  be,  it  obviously  can 
not  be  used  so  as  to  produce  a  result  which  is  just  and  reasonable 
unless  both  the  quantities  and  unit  prices  are  reasonably  satis- 
factory. In  the  case  of  many  articles,  unit  prices  are  easily  ascer- 
tainabla  In  the  case  of  many  other  articles,  and  in  the  case  of 
labor  costs,  as  is  shown  above,  they  are  extremely  uncertain  and 
produce  results  which  are  so  discordant  as  to  be  amazing.  In 
this  case,  the  company  claims  the  total  value  of  its  street  mains 
to  be  $2,854,299,  and  the  total  value  of  its  services  $860,434 :  a 
total  of  $3,714,733.  This  total  value  is  based  on  the  theory  of 
reproduction  cost.  The  total  of  all  the  other  tangible  property  of 
the  company  is  claimed  by  it  as  only  $2,274,217,  as  against  this 
$3,714,733.  Of  this  total,  $1,306,564  is  for  the  matter  of  re-pav- 
ing over  mains  and  services,  over  $1,000,000  of  which  is  for  pav- 
ing performed  after  the  mains  and  services  were  laid.    Upon  the 
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reproduction  cost  theory  this  item  can  not  be  disregarded.  Dis- 
cussion of  this  matter  elsewhere  results  in  a  total  rejection  of  this 
claim  for  re-paving.  The  company  claims  the  reproduction  cost 
of  its  street  mains,  including  therein  structural  cost,  engineering, 
supervision,  and  interest,  to  be  the  sum  of  $1,849,324. 

The  foregoing  discussion  discloses  that  neither  the  evidence  in 
.he  case  nor  the  outside  investigations  undertaken  by  the  com- 
mission, nor  both  together,  can  afford  any  reasonable  or  satis- 
x'actory  solution  of  what  the  actual  reproduction  cost  of  these 
mains  would  be.  Any  attempt  to  fix  the  same  would  not  rise  above 
.lie  dignity  of  a  guess,  and  that  guess  would  be  clouded  and  con- 
tused by  the  evidence  before  us.  The  commission  must  decline  to 
make  such  a  guess.  It  has  no  evidence  as  to  the  general  character 
.Old  conditions  of  the  soil  to  be  encountered  in  making  excavations ; 
.here  is  nothing  to  show  how  much  clay,  how  much  loam,  how 
much  hardpan,  how  much  rock,  how  much  gravel,  would  be  en- 
countered in  the  laying  of  411  miles  of  pipe;  there  is  nothing  show- 
ing what  the  cost  of  labor  would  be.  No  engineer  sworn  before  us 
knows  anything  about  the  conditions  to  be  encountered  of  soil  or 
obstructions  in  the  streets.  The  actual  costs  referred  to  by  the 
engineers  sworn  in  the  case  are  costs  incurred  under  conditions 
which  may  or  may  not  be  the  same  as  those  in  the  streets  o£ 
Buffalo.  Actual  costs  when  obtained  in  other  cities  are  practically 
as  discrepant  as  the  estimates  of  engineers ;  and  in  fact  it  must  be 
that  actual  costs  are  discrepant  to  a  great  degree,  since  the  esti- 
mates of  engineers  are  necessarily  based  upon  actual  costs  which 
have  come  within  their  experience  and  observation.  All  of  the 
engineers  whose  estimates  are  given  are  straightforward,  com- 
petent men,  and  they  had  a  right  to  rely  upon  their  experience. 
Their  experiences  have  varied,  and  what  the  experience  would  be 
in  re-laying  411  miles  of  pipe  in  the  city  of  Buffalo  under  various 
conditions  of  traffic,  soil,  and  obstructions  under  the  surface  of  the 
soil,  no  man  knows  or  can  know  within  a  variation  of  hundreds  of 
thousands  of  dollars.  For  these  reasons,  the  commission  is  unable 
to  find  definitely  what  the  fair  and  reasonable  reproduction  cost 
of  these  mains  would  be. 
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Cost  of  Capital 

In  its  estimate  of  the  reproduction  cost  of  its  property  the  com- 
pany submits  an  item  for  cost  of  capital,  $1,088,175.  It  arrives 
at  this  tigure  in  the  following  manner.  The  sum  total  of  all  other 
reproduction  costs  of  the  property  is  $6,166,325.  It  assumes  that 
that  amount  of  money  would  be  required  to  reproduce  the  prop- 
erty, the  money  to  be  secured  by  the  issue  of  bonds.  It  assumes 
that  the  bonds  would  have  to  be  sold  at  eighty-five  per  cent  of  their 
face  or  par  valu'e.  In  order  to  produce  the  sum  of  $6,166,325  by 
the  sale  of  bonds  at  eighty-five,  bonds  to  the  amount  of  $7,254,500 
would  have  to  be  issued.  The  discount  of  fifteen  per  cent  would 
equal  the  sum  of  $1,088,175,  which  is  the  assumed  cost  of  capital. 

The  practical  results  of  an  allowance  of  this  item  as  a  part  of 
the  reproduction  cost  would  be  as  follows:  The  $1,088,175  being 
a  part  of  the  fair  value  of  the  company's  property  must  be  allowed, 
under  the  decision  in  the  Consolidated  Gas  case,  a  return  of  six 
per  cent  per  annum.  Anything  below  that  would  be  confiscation. 
This  six  per  cent  per  annum  would  be  $65,290.50.  Hence  the 
company's  revenues  would  be  swelled  by  that  amount. 

Upon  the  amount  of  gas  sold  at  the  present  time  this  would  in- 
volve an  increase  in  the  rate  per  1000  cubic  feet  of  approximately 
eight  and  eight-tenths  cents.  Upon  the  amount  which  is  sold  to 
the  city  of  Buffalo  the  gross  amount  each  year  would  be  approxi- 
mately $11,650. 

A  curious  result  of  this  method  of  obtaining  reproduction  cost 
should  not  be  overlooked.  The  assmnption  is  that  the  entire 
reproduction  cost  is  $7,254,500.  Upon  this  the  company  is  en- 
titled to  a  six  per  cent  return,  which  would  amount  annually  to 
the  sum  of  $435,270.  •  If  the  plant  were  constructed  entirely  with 
the  proceeds  of  bonds  according  to  the  assumption  given  above, 
and  such  bonds  bore  five  per  cent  interest,  as  is  a  further  element 
of  the  assumption,  the  annual  interest  charge  would  be  $362,725. 
This  produces  the  following  result: 

T^etums  paid  by  the  consumer  at  6  per  cent $435, 270 

Interest  paid  by  the  company  upon  capital 362, 725 

Ilxcess  retained  by  the  company $72,  545 
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This  is  one  per  cent  upon  $7,254,500,  and  to  produce  it  upon 
the  present  gas  sales  would  require  an  addition  to  the  rate  of 
approximately  twelve  cents  per  1000  cubic  feet. 

This  would  be  a  return  to  the  stockholders  of  the  company  with- 
out having  invested  a  dollar  in  the  property. 

Such  results  as  the  foregoing  would  seem  to  demand  that  good 
reasons  should  be  adduced  in  favor  of  this  item  for  cost  of  capital 
before  it  can  be  allowed.  The  only  reason  submitted  by  the 
company  in  favor  of  this  allowance  is  that  if  a  new  plant  identical 
in  all  respects  with  the  existing  plant  were  to  be  constructed,  it 
would  be  a  cost  which  would  have  to  be  borne  by  the  corporation 
or  its  stockholders. 

There  is  no  proof  that  any  such  cost  or  any  part  of  it  was  in- 
(Hirred  at  any  time  by  the  people  constructing  the  existing  plant, 
and  upon  a  fair  view  of  the  history  of  the  constituent  companies 
the  evidence  is  overwhelming  that  no  such  cost  was  ever  incur- 
red. The  evidence  is  also  conclusive  as  hereinbefore  set  forth  that 
the  parties  investing  their  capital  in  the  plants  of  the  constituent 
companies  have  been  abundantly  rewarded  for  all  the  capital  they 
actually  put  in.  There  is  no  proof  that  anyone  is  proposing  to 
reproduce  the  existing  plant;  and  it  is  certain  that  if  the  present 
plant  were  wiped  out  and  a  new  gas  plant  in  the  city  of  Buffalo 
were  to  be  constructed,  it  would  not  be  a  reproduction  of  the 
present  plant.  It  is  equally  certain  that  if  any  person  were  propos- 
ing to  purchase  the  present  plant,  this  item  of  cost  of  capital  would 
form  no  part  of  the  basis  of  the  offer.  This  follows  from  the 
fact  that  neither  of  the  parties  who  were  proposing  to  buy  the 
plant  in  1897  figured  into  their  estimate  of  value  any  such  sum. 
The  syndicate  represented  by  Dr.  Humphreys  was  ready  to  pay 
$4,600,000.  If  we  assume  that  $1,000,000  of  this  was  cost  of 
capital,  we  would  leave  all  the  other  aggregates  of  cost  at  that 
time  only  $3,500,000.  It  is  quite  clear  from  the  foregoing  figures 
submitted  that  cost  of  capital  did  not  cut  any  such  figure  in  1897 
as  it  does  now. 

It  is  true  that  in  authorizing  stock  and  bonds  for  the  constnir- 
tion  of  a  new  plant  a  reasonable  amount  for  the  cost  of  capital  is 
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allowed  by  the  way  of  discount  on  bonds,  by  this  commission.  It 
is  also  true  that  under  the  rules  laid  down  in  the  uniform  system 
of  accounts  prescribed  by  the  commission,  such  cost  of  capital  is 
to  be  amortized  from  earnings  during  the  term  of  the  bonds.  It 
is  an  actual  expense  incurred  by  the  company  for  which  it  must 
receive  a  return. 

In  the  present  case,  no  such  expense  has  been  incurred  by  the 
company,  and  that  it  should  be  permitted  to  receive  a  return  of 
$65,290  per  year  for  an  expense  which  it  never  incurred  is  not 
entirely  harmonious  with  our  ordinary  notions  of  justice  and 
reasonableness.  When  we  add  to  this  the  fact  that  the  persons  who 
put  in  the  capital  which  constructed  this  plant  received  more  than 
abundant  returns  thereon  —  returns  which  ran  as  high  as  fifteen 
to  seventeen  per  cent  per  year  —  and  then  add  to  that  capitsil 
actually  put  in  the  sum  of  $1,000,000  in  order  to  entitle  them  to 
further  returns  thereon,  we  have  something  which  would  seem  to 
demand  no  further  discussion. 

Legal  and  Oroanization  Expenses 

The  company  submits  as  a  part  of  the  reproduction  cost  of  its 
property  the  item  of  legal  and  organization  expenses,  $61,052. 
This  amount  is  reached  by  assuming  that  the  cost  of  all  the 
property  before  reaching  this  item  is  $6,105,273,  and  then  the 
legal  and  organization  expenses  are  assumed  to  be  one  per  cent 
of  this  sum,  or  $61,052.  There  is  no  proof  whatsoever  that  the 
legal  and  organization  expenses  of  the  new  company  would 
amount  to  this  sum.  There  is  no  proof  that  the  legal  and  organ- 
ization expenses  of  the  constituent  companies  amounted  to  any 
such  sum,  or  to  any  sum  which  is  not  fully  represented  in  the 
capital  stock  of  those  companies.  There  is  no  proof  of  the  re- 
organization expenses  which  were  incurred  in  the  consolidation 
of  the  cojnstituent  companies,  even  if  it  be  assumed  that  such  ex- 
penses were  a  proper  charge  to  capital  account.  Beyond  the  bare 
expression  of  opinion,  possibly,  that  this  is  a  fair  amount  as  com- 
pared with  actual  expenses  elsewhere,  without  proving  in  any 
respect  what  the  expenses  were  or  the  circumstances  under  which 
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the  services  were  performed,  there  is  nothing  to  justify  a  one 
per  cent  cliarge,  more  than  there  would  be  to  justify  a  2  per  cent 
charge  or  one-half  of  one  per  cent  charge.  It  is  possible  that  in 
some  view  of  this  case  an  item  should  be  allowed  for  organization 
expenses.  That  will  be  more  properly  discussed  in  connection 
with  such  items  generally  in  the  case  of  a  company  which  has 
been  long  in  existence,  and  reaping  great  profits  in  the  past,  as  is 
the  case  with  this  company.  The  item  as  it  stands  should  be 
disallowed,  without  however  at  this  time  passing  upon  the  ques- 
tion of  whether  some  amount  should  not  be  considered* 

Natural  Gas  Competition 

A  great  deal  has  been  said  in  this  case  regarding  the  effect 
upon  the  company  of  competition  in  the  sale  of  natural  gas  for 
illuminating  purposes.  The  material  facts  appear  to  be  substan- 
tially as  follows: 

Natural  gas  was  introduced  into  Buffalo  about  the  year  1888. 
The  franchise  granted  to  the  Natural  Gas  company  by  the  city 
prohibits  the  use  of  natural  gas  for  illuminating  purposes.  As  a 
matter  of  fact,  all  residents  of  the  city  of  Buffalo  taking  nat- 
ural gas  use  it  for  illuminating  if  they  so' desire.  It  comes  in 
direct  competition  with  the  manufactured  gas  supplied  by  the 
applicant  on  a  large  number  of  streets.  It  is  sold  at  thirty  cents 
per  1,000  cubic  feet  net,  and  makes  a  desirable  illuminant  when 
used  with  a  Welsbach  burner.  The  company  has  lost  many  con* 
sumers  by  reason  of  this  competition.  It  has,  however,  extended 
its  mains  since  1896  to  1910  a  distance  of  only  about  sixty-six 
miles,  and  this  presumably  in  the  outlying  districts  as  the  city 
has  grown. 

The  effect  upon  the  gas  output  of  the  company  and  its  revenues 
can  best  be  seen  by  the  following  figures:  In  1889  all  the  con- 
stituent companies  had  12,606  meters  in  use,  and  their  net  sales 
amounted  to  402,402,020  cubic  feet.  The  co*^ sumption  of  manu- 
factured gas  increased  steadily  from  that  time  on  until  1896, 
when  the  number  of  meters  in  use  of  all  the  constituent  companies 
was  17,906,  and  the  sales  amounted  to  633,540,816  cubic  feet 
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This  year  of  1896  showed  the  maximum  amount  of  sales  by  the 
throe  constituent  companies.  In  the  year  1897  there  was  a  drop 
of  some  19,000,000  cubic  feet  from  1896,  and  in  1898  the  sales 
amounted  to  561,709,985  cubic  feet;  and  in  the  year  1900  the 
lowest  point  was  reached  of  15,580  nieters  in  use  with  sales  of 
506,295,178  cubic  feet. 

There  is  nothing  in  the  evidence  which  shows  what  occasioned 
this  falling  off  at  that  time,  but  it  may  be  assumed  that  it  was 
owing  to  extensions  of  gas  mains  by  the  Natural  Gas  company. 
Nothing  else  has  been  brought  to  our  attention  which  would  ex- 
plain the  considerable  change.  From  that  time  on  there  has  been 
a  steady  increase  in  sales  until  in  the  year  ended  December  31, 
1910,  the  sales  amounted  to  633,515,753  cubic  feet. 

»  «  ie-  »  -x- 

The  total  sales  of  gas  in  1910  were  very  slightly  in  excess  of 
those  in  1896.  The  total  send-out  was  larger  owing  to  the  large 
amount  of  unaccounted  for  gas.  The  receipts  from  sales  were 
nearly  $13,000  less  in  1910  than  in  1896,  but  this  is  owing  to 
the  fact  that  in  the  latter  year  the  gas  sold  to  the  city  was  charge<l 
at  ninety-five  cents  per  1,000  cubic  feet,  and  in  1896  at  one 
dollar  per  1,000.  The  number  of  meters  in  service  had  increased 
from  17,651  in  1896,  to  20,123  in  1910. 

Practically,  therefore,  the  business  in  1910  was  of  the  same 
magnitude  as  that  of  1896.  The  report  of  the  company  for  the 
year  1911  shows  a  still  further  but  slight  increase. 

Working  Capital 

The  company  in  its  brief  and  in  all  of  its  calculations  assumes 
that  it  has  a  working  capital  of  $150,000  upon  which  it  is  en- 
titled to  a  return.  It  seems  to  be  necessary  to  call  attention  to 
the  fact  that  working  capital  consists  of  property  of  some  kind 
owned  and  used  by  the  company  in  its  business  which  is  not  else- 
where inventoried  and  appraised,  and  that  if  it  has  not  any  such 
property  there  can  be  nothing  in  the  nature  of  working  capital 
which  can  be  placed  in  the  inventory  and  upon  which  a  return 
can  be  based.    This  remark  is  necessary  in  view  of  the  fact  that 
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the  company's  exhibit  showing  how  it  arrives  at  the  sum  of 
$150,000  working  capital  concludes  as  follows: 

Amount  required  to  bring  net  working  capital  up  to  $150,000,  $110,510.65. 

The  witness  called  by  the  company  in  explanation  of  this  ex- 
hibit says,  among  other  things: 

In  other  wordft.  T  feel  that  we  should  have  free  as  liquid  capital  to  conduct 
this  business  not  less  than  $160,000,  and  if  we  do  not  have  it,  and  we  have 
not  at  the  present  time  because  we  have  exhausted  it,  aa  I  will  explain,  etc. 

He  again  says,  at  page  1063  of  the  evidence: 

We  have  used  up  practically  all  of  our  working  capitaL 

This  evidence  would  seem  to  dispose  of  the  question  of  work- 
ing capital  without  further  discussion,  but  a  few  other  facts 
should  properly  be  considered  in  this  connection.  The  exhibit 
placed  in  evidence  by  the  company  is  too  voluminous  to  quote  in 
full  at  this  place.     It  does,  however,  contain  the  following: 

Quick  assets  exceed  floating  debt,  $39,489.35. 

This  would  show  that  the  company  actually  has  practically 
$40,000  of  working  capital,  providing  the  statement  is  made  on 
the  correct  basis  and  embodies  correct  figures.  Also  it  contains  an 
inventory  of  stock,  materials,  and  supplies  on  hand,  showing  that 
all  are  inventoried  at  the  sum  of  $71,743.95.  Stock,  materials, 
and  supplies  on  hand  clearly  constitute  working  capital,  and  might 
very  well  be  treated  as  such  in  this  connection  but  for  the  fact 
that  upon  the  other  side  of  the  account  the  company  has  bills 
payable  amounting  to  $75,000,  and  it  charges  in  its  operating  ex- 
penses the  interest  upon  these  bills  payable  at  six  per  cent.  It  is 
clear  that  if  this  interest  is  allowed  in  operating  expenses  there 
can  be  no  allowance  for  the  stock,  materials,  and  supplies  as  work- 
ing capital.  If  the  latter  are  allowed  as  working  capital,  then  the 
interest  charged  in  operating  expenses  must  be  stricken  out  so 
that  the  matter  is,  as  the  witness  says,  ^'  six  of  one  and  half  a 
dozen  of  the  other."  It  will  be  simpler  to  leave  the  interest  in 
operating  expenses,  and  therefore  the  stock,  materials,  and  sup- 
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plies  can  not  be  treated  as  working  capital.  The  exhibit  is  not 
made  up,  however,  on  the  correct  basis.  The  quick  assets  exceed 
the  floating  debt  by  $39,489.35,  and  this  is  assumed  to  be  working 
capital.     The  assets,  however,  contain  the  following: 

Treasury  bonds  covering  plant  paid  for  from  working  capital,  $95,000  par 
value.    Market  price,  64:    $60,800. 

The  treasury  bonds  are  the  bonds  of  the  company  which  have 
never  been  issued  and  hence  are  not  an  asset  at  all.  The  state- 
ment quoted  shows  clearly  that  they  are  placed  in  the  exhibit 
representing  "  plant  paid  for  from  working  capital,"  and  hence 
the  amount  is  necessarily  included  in  some  other  place  in  prop- 
erty which  is  inventoried  and  allowed  for.  This  of  course  is  a 
fundamental  error,  since  nothing  should  appear  in  working  capi- 
tal which  is  inventoried  elsewhere.  As  a  conclusion  from  this, 
the  quick  assets  do  not  exceed  floating  debt  but  are  less  by  some 
$21,000. 

The  statement  is  also  faulty  in  principle  in  other  respects,  but 
it  is  unnecessary  to  go  into  it,  since  the  company  has  entirely 
failed  to  show  any  working  capital  in  use  except  stock,  materials, 
and  supplies  which  are  hereinbefore  discussed. 

In  this  connection  it  should  be  observed  that  the  balance  sheet  of 
the  company  for  the  year  ended  December  31,  1911,  discloses  that 
it  then  had  consumers'  deposits  to  the  amount  of  $78,390.57. 
This  is  not  held  separate  and  apart  as  a  trust  fund  but  is  repre- 
sented somewhere  in  its  floating  capital,  so  that  very  clearly  it  has 
a  working  capital  to  the  amount  of  these  deposits.  It  is  true  that 
it  is  liable  for  interest  upon  these  deposits,  but  that  interest  when 
paid  is  necessarily  charged  to  operating  expenses,  so  that  to  all 
practical  intents  and  purposes  it  has  this  amount  of  working  capi- 
tal on  hand. 

People's  Gas  Light  and  Coke  Company  Plant 

The  history  of  the  acquisition  of  this  plant  has  been  herein- 
before given  in  full.  The  company  values  this  plant  at  $558,- 
670.    The  following  is  a  statement  of  the  details  of  the  valuation: 
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Land $00,000  00 

Buildings 67.  824  58 

Manufacturing  apparatus  and  holders 287, 172  CO 

Mains 60. 715  89 

Services 3, 794  00 

Meters 1.  785  00 

Re-paving  over  mains 11, 255  00 

Sundry  intangibles 66. 123  53 


Total $558,670  00 


It  treats  this  plant  for  all  the  purposes  of  this  case  precisely  as 
though  it  were  the  owner,  whereas  the  city  claims  that  the  plant 
should  practically  be  thrown  out  of  consideration.  The  question 
involved  is  peculiar  and  exceedingly  difficult  of  solution  in  a 
just,  reasonable,  and  satisfactory  manner. 

The  property  is  not  owned  by  the  company.  It  is  owned  by  a 
corporation,  the  People's  Gas  Light  and  Coke  Company,  nearly  all 
of  whose  stock  and  bonds  are  owned  by  the  Buffalo  Gas  Com- 
pany. ThdC  company  is  a  lessee  of  the  property,  paying  as  rent 
the  taxes  and  the  up-keep.  Technically,  the  Buffalo  Gas  Com- 
pany might  be  treated  as  lessee  and  credited  in  the  expense  of 
operation  with  the  amount  of  rental  paid.  Since,  however,  the 
separate  corporate  identities  are  maintained  for  reasons  which 
have  no  particular  relation  to  the  merits  of  this  case,  it  is  prob- 
ably better  to  treat  the  situation  as  though  the  Buffalo  Gas  Com- 
pany owned  the  property  instead  of  owning  the  stock  and  bonds 
of  the  owner.  If  all  of  the  stock  were  owned  by  the  Buffalo  Gas 
Company  it  could  merge  the  People's  Gas  Light  and  Coke  Com- 
pany and  then  the  situation  would  be  exactly  what  the  com- 
pany now  claims  it  to  be.  A  mere  change  in  the  technical  rela- 
tions ought  not  to  make  any  change  in  the  merits,  and  does  not 
so  far  as  I  can  see. 

The  company  claims  that  the  plant  is  used  in  the  service  of 
the  public  and  is  a  necessary  integral  part  of  the  plant,  and  there- 
fore it  is  entitled  to  a  return  upon  its  fair  value.  On  the  other 
hand,  the  city  strenuously  urges  that  "  the  People's  plant  should 
not  be  saddled  on  the  consumers  of  gas  but  should  be  disregarded 
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in  ioto;  it  is  not  necessary  and  is  not  necessarily  used  in  its 
business." 

The  plant  is  located  upon  a  parcel  of  land  consisting  of  about 
six  and  one-half  acres  situate  in  the  northern  part  of  the  city  and 
about  three  and  one-half  miles  from  the  coal  gas  generating  sta- 
tion at  Genesee  street  The  followirg  is  a  list  of  the  buildings 
thereon,  with  the  depreciated  values  attached  to  them  by  Mr. 
Byers: 

Purifying  house   $23,  732  13 

Engine  room    4, 498  60 

Generating  and  boiler  room 20,  391  62 

OflSce  and  meter  room 16, 769  02 

House  near  Steel  company 689  63 

Foundalion  for  stack •  1, 658  00 

Fence 1,096  68 

Total $67,824  58 


There  is  a  storage  holder  of  the  capacity  of  1,750,000  cubic 
feet,  a  relief  holder  of  the  capacity  of  150,000  cubic  feet,  and  a 
carbureted  water  gas  set  with  accessories.  The  capacity  of  this 
water  gas  set  is  not  clear.  Mr.  Palmer,  the  company's  engineer, 
states  that  it  is  800,000  cubic  feet  per  day.  The  annual  report  of 
the  company  states  that  the  twenty-four-hour  capacity  is  1,600,- 
000  cubic  feet  with  coke  for  fuel,  and  2,000,000  cubic  feet  with 
coal  for  fuel.  It  is  probable  that  Mr.  Palmer  had  in  mind  a 
twelve-hour  day  in  stating  the  capacity  at  800,000. 

It  is  claimed  that  the  company  has  38,891  feet  of  mains,  valued 
by  the  company  at  $54,699.  The  greater  portion  of  these  mains 
are  large  size  trunk  mains  extending  from  the  generating  plant. 
There  are  17,944  feet  of  twelve-inch  main,  4267  feet  of  sixteen- 
inch  main,  2011  feet  of  twenty-foiir-inch  main,  and  only  3300 
feet  of  four-inch  main,  which  size  constitutes  so  large  a  propor- 
tion of  the  mains  of  the  Buffalo  Gas  Company.  It  is  claimed 
that  there  belong  with  this  plant  258  complete  services  of  the 
value  of  $3,794.  and  277  meters  of  the  value  of  $1,785. 

It  does  not  appear  what  use  was  made  of  this  plant,  if  any, 
subsequent  to  1898,  to  the  year  1906.     Since  that  time  there  has 
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been  some  use  of  it  made.  The  storage  holder  has  been  used  for 
the  storage  of  gas,  and  water  gas  has  been  generated  in  small 
quantities 

*  *  *  ♦  * 

The  cost  of  generating  this  gas  has  been  very  great  as  com- 
pared with  that  of  coal  gas.  The  figures  submitted  by  the  com- 
pany show  the  exact  cost  per  1000  feet  of  this  gas  in  the  holder. 
Applying  to  the  distribution  and  other  expenses  the  same  rate  as 
to  other  gas,  and  also  apportioning  the  maintenance  charge  paid 
for  the  up-keep  of  the  plant,  the  total  expense  of  operation  con- 
nected with  this  gas  is  eighty-five  and  seventy-one  one-hundredths 
cents  per  1,000  cubic  feet,  as  against  practically  fifty-six  cents 
for  the  entire  send-out  of  the  company. 

Water  gas  has  been  manufactured  very  intermittently. 

The  total  holder  capacity  owned  by  the  Buffalo  Gas  Com- 
pany is 

Genesee  street  plant 1, 337,  000 

Forest  avenue   1 ,  000,  000 

East  Ferry  street 500. 000 

Elk  stree  No.  3 525.  000 

ToUl 3,362,000 


The  holder  capacity  at  the  People's  works  is  1,750,000  cubic 
feet.  So  the  total  holder  capacity  of  the  company,  including  that 
of  the  People's  plant,  is  6,112,000  cubic  feet,  with  a  maximum 
daily  production  of  some  2,800,000  to  2,900,000  cubic  feet 

It  is  practically  conceded  that  the  plant  is  badly  located  from 
an  engineering  point  of  view.  The  holder  is  some  three  and  one- 
half  miles  from  the  generating  station  at  Genesee  street,  and  is 
only  about  half  a  mile  from  the  large  holder  with  1,000,000  feet 
capacity  at  Forest  avenue.  The  greater  portion  of  the  mains  ap- 
pear to  be  excessive  in  size  for  the  purposes  for  which  they  are 
used.  The  buildings  are  altogether  disproportionate  in  size  to 
any  use  required  of  tbem.  The  land  is  largely  in  excess  of  any 
amount  that  is  needed  for  holder  station,  and  a  personal  insj- 'ac- 
tion of  the  property  shows  that  comparatively  little  of  the  build- 
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ings  is  needed  for  the  generation  of  water  gas.  The  station  meter 
is  a  duplication. 

It  is,  however,  a  fact  that  a  water  gas  plant  of  small  capacity 
in  connection  with  a  plant  principally  generating  coal  gas  is  good 
practice,  and  that  such  a  water  gas  plant  serves  a  useful  purpose 
in  taking  care  of  the  peak  of  the  load  and  also  in  other  emergen- 
cies. It  is  testified  by  witnesses  for  the  company  that  the  com- 
pany could  not  have  dispensed  with  this  water  gas  plant  owing  to 
its  necessity  at  times  in  supplying  the  needed  amount  for  daily 
consumption. 

It  is  conceded,  however,  that  the  holder  capacity  of  the  com- 
pany, including  the  holder  at  Bradley  street,  is  excessive;  and  it 
is  not  satisfactorily  shown  that  the  holder  capacity  owned  by  the 
Buffalo  Gas  Company  is  not  equal  to  all  of  its  present  needs  and 
that  it  would  also  be  equal  to  some  increase  in  daily  consumption. 

There  can  be  no  question  that  the  water  gas  plant,  for  econ- 
omical and  proper  administration  and  cheapness  of  operation, 
should  be  placed  near  the  coal  gas  plant  in  conjunction  with  which 
it  is  to  bo  operated.  The  vacant  land  at  Genesee  street  is  suffi- 
cient for  the  accommodation  of  such  a  plant  and  for  the  relief 
holder  connected  therewith.  It  may  be  properly  assumed  that  the 
People's  plant  is  to  some  extent  in  the  public  service,  and  there- 
fore that  the  company  is  entitled  to  some  allowance  for  it. 

It  is  well  settled  in  our  judgment  that  no  allowance  need  be 
made  in  a  rat«  making  case  for  unnecessary  expenditures,  either 
in  construction  or  in  management.  Such  would  appear  to  be  the 
view  of  the  Supreme  Court  in  Eeagan  v.  Farmers'  Loan  &  Trust 
Company,  154  U.  S.  362;  Stanislaus  County  v.  San  Joaquin, 
etc.,  192  id.  201 ;  San  Diego  Water  Company  v.  San  Diego,  118 
Cal,  556,  and  other  cases  unnecessary  to  cite. 

Some  general  considerations  as  to  whether  the  company  should 
be  allowed  a  return  upon  the  full  reproduction  cost  of  this  prop- 
erty are  as  follows: 

At  the  time  of  the  purchase  in  1898  it  is  clear  that  those  rep- 
resenting the  Buffalo  Gas  Company  did  not  consider  the  People's 
plant  necessary  to  their  gas  making  and  distributing  operations. 
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They  had  at  that  time  two  or  three  generating  plants  of  their 
own,  and  of  sufficient  gas  making  capacity,  as  shown  by  the  fact 
that  they  have  demolished  the  generating  plants  of  the  Mutual 
and  Citizens  companies.  In  defending  their  purchase  before  the 
courts  there  is  no  statement  by  any  affiant  that  the  plant  was 
needed  in  their  business.  Their  holder  capacity  was  sufficient 
without  the  storage  holder  at  the  People's  plant,  as  is  shown  b; 
the  fact  that  two  of  the  holders  at  Elk  street  have  been  and  are 
entirely  disused  and  the  holder  of  the  Citizens  plant  has  been 
torn  down.  It  is  true  that  these  holders  are  differently  locatea 
with  reference  to  gas  consumption  than  that  at  Bradley  street,  but 
there  is  no  evidence  in  the  case  which  shows  that  the  holder  at 
Forest  avenue  is  not  entirely  sufficient  in  capacity  to  supply  the 
part  of  the  city  which  is  served  by  it ;  and  the  witnesses  for  the 
company  admit  that  it  is  bad  engineering  practice  to  have  the 
two  holders  so  near  together,  constituting,  as  they  do,  over  one- 
half  of  the  entire  holder  capacity  of  the  company. 

The  buildings  and  generating  plants  are  entirely  out  of  pro- 
portion to  the  use  which  has  ever  been  made  of  them  by  the 
company.  The  statistics  as  to  production  show  that  the  use  in 
generating  water  gas  is  extremely  small  as  compared  with  the 
total  output;  and  for  one  period  of  over  a  year  no  water  gas 
whatever  was  generated  at  this  plant.  There  can  be  in  my  judg^ 
ment  no  justification  of  the  expenditure  of  over  half  a  million 
dollars  for  the  purposes  which  are  served  by  the  People's  plant 

It  is  urged  that  the  company  was  required  to  purchase  this 
plant  in  self-protection,  and  therefore  that  it  should  be  allowed 
at  least  the  fair  value  of  the  plant.  This  brings  us  directly  to 
the  question  whether,  when  cut-throat  competition  is  threatened 
to  a  company,  it  has  a  right  to  protect  itself  against  such  compe- 
tition and  charge  the  expense  of  such  protection  up  to  the  public- 
If  such  competition  continued,  the  stockholders  of  the  company 
would  suffer  loss  by  a  reduction  in  their  dividends,  owing  either 
to  less -sales  or  smaller  prices,  or  both.  It  was  to  protect  their 
hoped  for  dividends  and  the  value  of  their  property  that  induced 
the  directors  of  the  Buffalo  Gas  Company  to  purchase  the  Peo- 
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pie's  plant  property  and  issue  securities  therefor  to  the  amount  of 
over  $2,250,000.  If  it  be  held  that  the  public  must  bear  the 
burden,  then  it  necessarily  follows  that  the  public  is  an  insurer 
of  the  company  against  all  loss  whatsoever,  and  that  the 
company  is  entitled  to  a  return  upon  its  property  of  a  reasonable 
amount  however  and  for  what  purpose  acquired,  and  that  the 
public  must  pay  it,  irrespective  of  any  other  consideration.  If  it 
be  held  that  the  plant  was  bought  merely  for  the  purpose  of  pro- 
tection of  dividends  and  the  public  is  charged  with  the  payment 
of  the  cost,  then  the  principal  clearly  is  that  the  people  of  Buffalo, 
without  any  opportunity  to  protect  themselves,  without  having 
had  any  opportunity  to  prevent  the  construction  of  the  Addicks 
plant,  must  bear  the  burden  of  its  construction,  and  not  reap  the 
benefits  of  the  lower  price  of  gas  to  them  which  would  follow 
from  an  active  competition.  In  other  words,  in  order  to  keep  up 
the  price  of  gas  and  thereby  maintain  its  dividends,  the  existing 
company  had  the  right  to  buy  up  the  competitor  which  was  offer- 
ing a  lower  price,  and  then  charge  the  cost  of  the  purchase  to  the 
public,  and  thus  increase  the  price  which  it  would  be  compelled 
to  pay  for  gas.  The  amount  for  which  the  company  seeks  to  have 
credit  in  this  case  is  $558,670.  This  makes  a  difference  in  the 
rate  of  five  and  one-half  cents  per  1000  cubic  feet  upon  the  basis 
of  the  present  consumption;  so  that  practically  the  question  is, 
shall  the  public  pay  five  cents  a  1000  cubic  feet  more  for  its  gas 
than  it  otherwise  would  if  the  gas  company  had  not  thought  fit  to 
buy  out  Addicks  and  his  plant  for  the  purpose  of  protecting  itself 
against  the  effects  of  competition. 

It  is  clear  that  the  public  should  be  required  to  pay  a  return 
only  upon  a  plant  which  is  suited  and  adapted  to  its  needs,  with 
of  course  a  reasonable  allowance  for  future  expansion  and  grovfth, 
which  is  just  as  important  for  the  public  as  it  is  for  the  com- 
pany; and  if  a  given  plant  is  not  suited  and  adapted  to  the  needs 
of  the  public  which  it  serves,  but  is  more  extensive  in  capacity 
than  is  reasonably  required  for  such  needs  and  reasonable  develop- 
ment in  the  future,  or  if  it  has  been  extravagantly  constructed, 
then  clearly,  and  upon  the  plainest  principles  of  equity  and  jus- 
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tice,  the  company  should  not  be  entitled  to  a  return  beyond  that 
which  would  be  demanded  upon  a  plant  properly  located,  economic- 
ally constructed,  and  suited  in  capacity  to  the  needs  for  which  it 
is  designed. 

There  is  no  direct  evidence  in  the  case  as  to  the  cost  of  an  ac- 
cessory water  gas  plant  sufficient  in  capacity  to  operate  success- 
fully in  conjunction  with  the  coal  gas  plant  in  taking  care  of  the 
peak  of  the  load  and  cases  of  emergency.  There  is,  however,  evi- 
dence as  to  costs,  and  evidence  as  to  requisite  capacity  of  such  an 
accessory  plant  sufficient  to  enable  a  fair  and  reasonable  judgment 
to  be  formed  as  accurate  and  perhaps  more  accurate  than  any  esti- 
mate in  the  case  as  to  the  cost  of  reproduction  new  of  the  exist- 
ing gas  plant.  Such  cost  will  vary  with  the  differing  conclusions 
which  may  fairly  be  reached  as  to  the  capacity  required.  The 
maximum  amount  may  be  placed  at  $150,000,  and  there  seems 
to  be  no  sufficient  reason  for  attempting  to  whittle  the  sum  below 
this ;  while  on  the  other  hand  we  can  find  no  reason  for  making  it 
larger  in  view  of  the  law  as  we  understand  it  laid  down  in  the 
cases  above  cited. 

Reasonable  Value  of  the  Company's  Property 

In  the  case  of  Willcox  v.  Consolidated  Gas  Company,  212  U.  S. 
19,  the  Supreme  Court  of  the  United  States  declared  that  in  rate 
cases  "  there  must  be  a  fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  is  being  used  for  the  public."  This 
was  the  emmciation  of  the  rule  which  had  been  laid  down  by  the 
same  court  in  the  previous  cases  which  were  recited  by  it  and  to 
which  further  reference  is  unnecessary.  Whether  the  rule  should 
have  been  laid  down  in  this  language  may  be  a  question  for  de- 
bate. There  certainly  may  be  advanced  considerations  which 
would  t^nd  to  modify  the  rule  materially,  and  which  might,  if 
there  were  a  tribunal  properly  authorized  so  to  do,  shake  its 
authority  materially:  but  at  present  the  rule  has  the  force  of  law 
and  must  be  observed. 

This  brings  us  to  the  question  which,  under  the  rule  stated,  is 
the  paramount  one  in  this  case:   What  is  the  reasonable  value  of 
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the  property  used  by  the  company  in  the  public  service?  An 
infinite  amount  of  discussion  has  taken  place  in  the  opinions  of 
courts  and  commissions  and  in  the  writings  of  those  interested  in 
the  subject  as  to  what  is  the  test  of  value,  and  by  what  rule, 
theory,  or  evidence  it  can  be  determined  in  the  case  of  properties 
used  in  the  public  service. 

In  the  case  of  the  Westchester  Street  Railroad  Company  this 
commission  pointed  out  the  dangers  arising  from  the  use  of  the 
term  "  value  "  in  different  senses,  and  also  called  attention  to  the 
fact  that  value  merely  expresses  the  circumstance  of  a  thing  ex- 
changing in  a  certain  ratio  for  some  other  thing.  The  value  of 
any  article  in  economics  means  its  power  of  commanding  other 
articles  in  exchange.  It  means  simply  the  rate  at  which  ths 
article  will  exchange  for  other  articles.  The  rate  at  which  it  will 
exchange  for  other  articles  depends  entirely  upon  the  mind  of  the 
purchaser,  of  the  one  who  desires  to  obtain  the  article  in  question. 
To  ascertain  the  value  of  an  article  is  to  ascertain  how  much  a 
prospective  purchaser  would  part  with  in  order  to  obtain  its  pos- 
session and  ownership.  As  was  said  in  the  Westchester  case,  value 
is  nothing  intrinsic  in  things,  but  simply  the  temporary  measure 
of  the  general  average  desire  for  them  at  the  moment  It  is 
subjective,  inherent  in  the  mind  which  conceives  it,  and  not  in 
the  object  of  which  it  is  conceived.  The  qualities  of  an  object 
make  it  an  object  of  desirability  to  those  who  have  it  not  and  who 
can  not  acquire  it  without  parting  with  something  which  they 
have  in  exchange  therefor.  The  terms  on  which  the  exchange  is 
made  constitute  the  ratio  of  exchange.  This  ratio  is  ultimately 
fixed  by  demand,  and  demand  is  determined  by  the  intensity  of 
desire. 

The  necessity  for  fixing  the  reasonable  value  of  properties  used 
in  the  public  service  has  therefore  brought  numerous  theories  as 
to  the  method  to  be  employed.  There  are  several  leading  theories 
as  to  method,  with  considerable  variations  as  to  detail  in  each 
method.  The  principal  method  which  is  employed  at  the  present 
time,  and  which  seems  to  be  gaining  favor  rapidly,  is  what  is 
known  as  the  cost  of  reproduction  new  theory:  the  one  upon 
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which  this  case  has  been  tried.  Others  are  the  original  cost 
theory,  the  cost  of  duplicating  the  service  theory,  and  what  has 
been  termed  the  continuous  property  theory. 

it  is  a  question  whether  any  of  these  theories  can  be  applied 
alone  to  a  given  case  and  produce  a  result  of  substantial  justice 
and  equity.  It  certainly  requires  examination  as  to  whether  any 
one  of  them  takes  into  consideration  all  the  evidence  which  neces- 
sarily determines  value  and  gives  them  their  appropriate  weight 
and  consequence.  It  will  be  useful  to  consider  the  practical  work- 
ing of  these  theories  with  reference  to  the  present  case  and  in  the 
light  of  facts  hereinbefore  developed. 

Since  the  cost  of  reproduction  new  is  the  theory  upon  which  the 
case  has  been  tried  by  the  parties,  it  will  be  well  to  consider  that 
first.  It  has  to  some  extent  been  considered  with  reference  to  its 
practical  application  in  the  discussion  of  particular  items.  An  ob- 
jection to  this  theory  is  the  practical  impossibility  in  many  cases 
of  ascertaining  with  any  reasonable  degree  of  accuracy  the  cost  of 
reproduction  new.  The  cost  of  reproduction  new  depends  upon  a 
large  number  of  uncertain  and  variable  factors.  It  depends  upon 
the  efficiency  of  labor,  the  cost  of  materials,  the  wisdom  and  judg- 
ment of  the  superintendents,  weather  conditions  obtaining  during 
the  process  of  construction,  unforeseen  delays  from  accidents 
which  may  and  will  arise  in  every  case,  and  upon  special  condi- 
tions which  can  not  be  known  or  foreseen  in  large  numbers  of 
cases.  One  special  condition  which  it  is  impossible  to  determine 
in  this  case  is  the  character  of  the  soil  iu  which  pipes  must  be 
laid.  This  character  of  soil  necessarily  affects,  as  has  been 
shown,  to  a  very  large  extent  the  total  cost  of  reproduction,  and 
the  differences  would  amount  to  a  very  large  sum,  as  has  been 
shown  by  the  figures  which  are  given.  Estimates  of  engineers, 
estimates  of  contractors,  and  actual  experience  afford  no  criterion 
by  which  the  cost  of  reproduction  new  can  be  determined  in  many 
cases,  since  none  of  them  can  possibly  take  into  consideration  all 
of  the  factors  which  would  influenco  such  cost. 

Another  element  in  the  case  of  reproduction  new  which  is  ex- 
ceedingly variable  is  the  cost  of  materials.  It  is  difficult  to  take 
proper  account  of  such  fluctuations  and  apply  them  justly  and 
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equiiauiy  in  anj  given  case.  As  has  been  snown,  tne  price  oi 
casuron  pipe  lor  mains  fluctuates  enormously.  The  price  in  one 
year  is  rarely  the  price  in  either  the  preceding  or  succeeding  year. 
A  valuation  made  in  the  case  of  this  company  in  1907  would 
produce  vastly  diii'erent  results  from  a  valuation  made  in  1912, 
owing  to  the  different  prices  of  pipe,  and  yet  there  can  scarcely 
be  any  disagreement  upon  the  proposition  that  the  price  of  gas  in 
1907  and  1912  should  be  substantially  the  same.  A  condition  of 
things  which  permits  the  public  to  appeal  to  this  commission  to 
fix  the  rate  in  times  of  financial  distress,  when  materials  are  low 
and  labor  is  cheap,  and  thereby  obtain  a  low  rate  which  shall  ob- 
tain permanently  or  substantially  so;  and  on  the  other  hand, 
which  permits  the  company  to  appeal  to  the  commission  to  fix  a 
rate  in  times  when  labor  is  high  and  materials  are  dear,  and 
thereby  to  fix  a  higher  rate  to  continue  with  substantial  perma- 
nency, is  intolerable.  If  this  commission  were  to  fix  the  price  of 
iron  pipe  upon  the  prices  now  prevailing,  next  year  they  may  be 
fifty  per  cent  higher.  Justice  would  require  that  the  rate  go  up 
if  the  cost  of  reproduction  new  is  to  prevail ;  while  on  the  other 
hand,  if  pipe  gets  lower  the  rates  should  be  lower.  This  would 
require  a  constant  juggling  with  prices  in  order  to  carry  out  what 
would  be  deemed  substantial  justice. 

The  third  objection  to  the  cost  of  reproduction  new  is  that  it 
calls  for  the  reproduction  of  an  article  which,  it  might  be  said, 
nobody  would  ever  reproduce  It  would  demand  the  valuing  of 
obsolescent  machinery  and  appliances.  A  prospective  purchaser 
of  a  property,  in  determining  what  he  could  afford  to  pay  for  it, 
obviously  would  not  take  into  account  so  much  the  cost  of  repro- 
ducing the  property  as  the  cost  of  reproducing  the  service.  New 
inventions  and  new  improvements  might  make  it  possible  for  the 
prospective  purchaser  to  produce  a  plant  which  would  render  pre- 
cisely the  same  service  at  one-half  the  cost  which  would  be  re- 
quired to  reproduce  new  a  plant  which  would  duplicate  the  exist- 
ing plant. 

Suppose  it  were  possible  to  produce  a  main  equally  efficient  for 
the  transmission  of  gas  with  an  iron  main,  at  a  cost  of  five  dol- 
lars a  ton  instead  of  twenty-five  dollars  a  ton*    No  one  in  pur- 
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chasing  an  iron  main  laid  in  the  ground  would  then  pay  for  it  at 
the  rate  of  twenty-five  dollars  per  ton,  and  would  only  assume  a 
cost  of  five  dollars  per  ton;  and  yet  upon  the  cost  of  reproduction 
new  theory,  the  valuation  would  have  to  be  given  to  it  by  the 
commission  of  twenty-five  dollars  per  ton,  the  cost  of  the  iron 
pipe.  A  fundamental  objection  to  the  theory  is  that  it  puts  upon 
the  public  the  burden  of  paying  a  return  upon  obsolescent,  ineffi- 
cient machinery  which  may  happen  to  be  in  service  at  the  time 
of  the  valuation. 

Another  serious  objection  to  this  theory,  and  one  which  in  some 
cases  is  insuperable,  is  that  it  does  not  take  into  consideration 
elements  which  can  be  of  controlling  force  in  determining  value. 
This  case  affords  a  most  excellent  illustration  of  this  proposition. 
If  cost  of  reproduction  new  is  to  obtain,  it  leaves  out  of  view  en- 
tirely the  effect  of  the  competition  of  natural  gas  and  of  electric 
light.  It  proceeds  upon  the  assumption  that  the  company  is  fairly 
and  reasonably  entitled  to  charge  precisely  the  same  rate  as  it 
would  be  entitled  to  charge  if  natural  gas  and  electricity  were  not 
supplied  to  the  people  of  Buffalo  for  the  purpose  of  affording 
light,  heat,  and  power.  It  is  assumed  that  the  reasonable  value 
of  the  property  is  the  cost  of  reproduction  new.  If  this  be  so, 
the  element  of  competition  by  other  agencies  which  can  give  ser- 
vice in  producing  light  cuts  no  figure  whatsoever.  Now,  no  per- 
son will  contend  for  a  moment  that  the  existence  of  natural  gas 
in  Buffalo  does  not  seriously  and  to  a  very  large  extent  affect  the 
value  of  the  property  of  the  Buffalo  Gas  Company.  It  appears 
that  in  street  after  street  where  the  company  was  supplying  gas 
in  considerable  quantities  to  consumers,  upon  the  laying  of 
natural  gas  mains  it  lost  every  customer,  the  consumer  going  at 
once  for  natural  gas.  The  cost  of  the  plant  of  the  Buffalo  Gas 
Company  is  of  no  interest  to  the  consumer.  The  point  with  him 
is  upon  what  terms  he  can  obtain  a  satisfactory  lighting  service. 
It  is  the  service  that  he  is  payino:  for,  and  not  the  plant;  and  if 
he  can  get  his  house  lighted  with  gas  at  thirty  cents  per  1.000  he 
will  not  pay  one  dollar  per  1,000,  other  things  beins:  equal. 

The  competition  of  electricity  has  had  a  serious  effect  upon  the 
value  of  gas  properties,  and  would  have  ruined  many  had  not  new 
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uses  for  gas  come  into  vogue.  Formerly  it  was  used  chiefly  for 
lighting.  Xow  the  larger  consumption  in  many  places  is  for 
heating,  cooking,  and  the  like.  It  is  a  common  remark,  whether 
true  or  not,  that  the  purchasers  of  the  three  gas  plants  in  1897 
failed  to  take  into  proper  consideration  the  effect  of  the  competi- 
tion of  natural  gas  upon  the  value  of  the  property  they  were  pur- 
chasing. The  natural  gas  plant  in  Buffalo  is  an  exceedingly 
profitable  property.  If,  however,  the  Buffalo  Gas  Company  could 
devise  some  means  by  which  it  could  deliver  gas  into  its  mains  at 
live  cents  per  1,000,  it  would  take  the  business,  and  the  value  of  the 
Iroquois  Natural  Gas  Company's  property  would  instantly  fall 
off.  The  cost  of  reproduction  new  theory  entirely  ignores  this 
element,  which  has  more  potency  in  determining  the  value  of  the 
property  of  the  Buffalo  Gas  Company,  perhaps,  than  any  other 
one  which  can  properly  be  considered. 

The  present  consumption  of  gas  furnished  by  the  company  is 
approximately  600,000,000  cubic  feet  per  year.  If  upon  the 
theory  of  cost  of  reproduction  new  the  value  of  the  plant  should 
be  fixed  at  $5,000,000,  that  would  demand  upon  a  six  per  cent 
return  earnings  to  the  amount  of  $300,000  per  year  in  order  to 
afford  a  fair  return  upon  the  value  of  the  property.  Upon  the 
actual  production  of  600,000,000  cubic  feet  per  year,  this  would 
require  the  consumer  to  pay  fifty  cents  per  1,000  cubic  feet;  and 
this  would  be  the  sum  which  we  would  be  obliged  to  fix  in  this 
case  if  we  found  the  value  of  the  property  to  be  as  stated.  Sup- 
pose for  a  moment  that  the.  Iroquoi?^  Natural  Gas  Company  should 
extend  its  mains  into  every  street  now  occupied  by  the  mains  of 
the  Buffalo  Gas  Company  with  the  same  effect  which  like  exten- 
sions have  had  in  the  past,  and  the  consumption  should  fall  off 
during  the  year  1913  one-half,  so  that  the  total  amount  of  gas 
sold  by  the  company  would  be  only  300,000,000  cubic  feet:  the 
company  would  be  entitled  to  precisely  the  same  return,  upon  this 
theory,  upon  its  property,  and  hence  it  would  be  fair  and  reason- 
able that  the  consumers  of  manufactured  gas  taking  300,000,000 
cubic  feet  should  pay  the  $300,000  return,  or  one  dollar  per  1,000 
cubic  feet.  This  added  to  the  cost  of  production  shown  by  the 
Dept.  Rep.  Vol.  IV  20 
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company  would  make  the  price  of  gas  about  one  dollar  and  fifty- 
eight  cents  per  1,000  cubic  feet. 

It  is  unnecessary  to  enlarge  further  upon  whether  or  not  this 
theory  is  reasonable  as  applied  to  this  case.  If  the  commission 
were  to  fix  the  price  under  such  circumstances  at  one  dollar  and 
fifty-eight  cents,  it  would  be  a  most  laughable  performance,  since 
the  consumers  would  not  take  gas  at  that  price  and  the  company 
would  simply  lose  all  the  business  it  had.  I  entertain  no  doubt 
whatsoever  that  the  foregoing  considerations  conclusively  dispose 
of  the  contention  that  this  case  must  be  disposed  of  solely  upon 
the  theory  of  cost  of  reproduction  new. 

Another  consideration  against  the  application  of  this  theory  is 
that  it  requires  the  use  of  certain  percentages  for  engineering, 
superintendence,  and  the  like,  which  are  purely  theoretical  as 
applied  to  the  existing  plant  for  the  reason  that  they  were  never 
incurred  by  the  company.  If  a  new  plant  were  to  be  constructed 
as  an  entirety,  and  all  to  be  put  in  operation  on  a  given  day,  it 
is  unquestionable  that  there  would  be  engineering  charges  and 
superintendence  charges  which  would  necessarily  be  reckoned  as 
a  part  of  the  cost.  We  need  not  pause  to  consider  whether  there 
should  be  a  percentage  allowed  for  this,  or  whether  there  should 
be  an  attempt  made  to  ascertain  the  actual  cost  of  considering  the 
number  of  engineers  and  superintendents  and  their  probable 
salary,  or  whether  some  other  method  of  reaching  a  conclusion 
as  to  the  cost  should  be  taken.  The  fact  remains  that  in  this  case 
there  is  no  claim  that  in  all  the  extensions  and  improvements 
which  have  been  undertaken  for  years  there  has  been  any  such 
charge  made  to  or  paid  by  the  company.  All  the  cost  of  engine?r- 
ing  and  superintendence,  so  far  as  it  is  disclosed  to  us,  has  been 
taken  care  of  in  precisely  the  way  that  it  is  usually  taken  care 
of  by  an  existing  company:  namely,  the  engineers  and  superin- 
tendents have  been  employees  of  the  company  upon  a  salary,  and 
the  salary  has  been  charged  to  operating  exDcnses,  and  the  operat- 
iner  expenses  have  been  paid  by  the  public.  The  plant  of  the 
Buffalo  Gas  Company  is  a  srowth.  It  hwd  a  small  beo^inu^'nqr  in 
1848,  and  has  grown  with  the  growth  of  the  city.    A  few  miles  of 
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mains  have  been  laid  each  year,  and  probably  there  have  been 
but  very  few  years  in  the  past  sixty  in  which  there  has  not  been 
an  extension  of  the  mains.  All  of  this  has  been  done  presump- 
tively under  the  direction  and  superintendence  of  necessary  em- 
ployees of  the  company  who  have  been  paid  their  salaries  which 
have  been  charged  to  operating  expenses,  and  therefore  the  pub- 
lic has  paid  for  this  engineering  and  suporintendenca  Upon  the 
theory  claimed  by  the  company  in  this  case,  the  engineering  and 
superintendence  amounts  to  hundreds  of  thousands  of  dollars. 
To  assume  that  the  sum,  whatever  it  may  be,  is  something  upon 
which  the  company  is  entitled  to  a  six  per  cent  return,  is  to 
assume  a  thing  which  is  unjust  and  unreasonable  in  the  extreme. 
It  would  make  the  public  in  Buffalo  pay  a  return  in  perpetuity 
for  that  which  has  already  been  paid  for  by  previous  consumers. 
That  this  would  be  an  injustice  was  clearly  recognized  by  the 
witness  Luqueer  in  one  case,  and  it  is  so  obviously  just  as  to 
require  no  further  discussion. 

We  must  hold,  therefore,  in  the  light  of  the  foregoing  con* 
siderations,  that  the  determination  of  the  rate  for  gas  to  be  fixed 
by  us  does  not  depend  exclusively  upon  the  cost  of  reproduction 
new  of  the  existing  plant.  If  it  were  made  to  depend  upon  this, 
there  would  be  further  injustice.  Some  portions  of  the  plant 
which  are  actually  in  use  are  obsolete,  although  performing  ac- 
ceptable service  at  the  present  time.  This  is  conceded,  in  fact,  by 
the  president  of  the  company  in  his  evidence.  He  admits  that 
the  progress  of  the  art  has  brought  both  better  and  more  satis- 
factory appliances  which  are  in  use  at  the  present  time.  The 
existing  generating  plant  was  all  constructed  substantially  many 
years  since.  The  case  of  the  rectangular  condensers,  which  was 
the  subject  of  sharp  controversy  upon  the  hearings,  is  a  fair  illus- 
tration. The  value  involved  is  too  small  to  permit  of  very  ex- 
tensive consideration,  but  the  principle  obtains.  The  rectangular 
condensers  are  not  in  use;  they  are  obsolete,  and  no  one  would 
think  of  reconstructing  them  or  of  using  them  if  building  a  new 
plant.  It  appears  from  the  evidence  that  improvements  have 
been  made  in  the  construction  of  purifiers.     The  surface  con- 
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deusers  and  the  tower  scrubber  are  other  examples  illustrating  the 
same  principle. 

As  before  pointed  out,  the  cost  of  duplicating  the  service,  and 
not  of  reproducing  the  plant,  is  the  fair  test  of  value;  or  rather, 
to  put  it  in  strictly  accurate  language,  it  is  the  fair  test  of  what 
would  operate  upon  the  purchaser's  mind  were  he  desiring  to 
acquire  the  property. 

We  may  turn  now  to  the  original  cost  theory.  Theoretically,  this 
has  great  attractions.  Assume  the  case  of  a  town  having  no  gas 
service  whatsoever,  and  that  a  gas  plant  thoroughly  equipped, 
economically  constructed,  and  in  every  way  efficient,  should  be 
constructed  for  sen^ice.  Obviously,  the  fair  rate  of  return  should 
be  based  upon  the  money  put  into  the  plant;  that  is  to  say,  the 
original  cost.  Everyone  would  recognize  the  justice  of  this;  and 
the  rate  would  continue  upon  this  basis  undisturbed  for  long  series 
of  years.  There  are,  however,  many  difficulties  which  would  arise 
if  this  theory  were  adopted.  The  first  one  is  a  practical  diffisulty 
which  is  to  a  large  extent  insurmountable.  In  the  case  of  many 
existing  plants  there  is  no  practical  way  of  ascertaining  the  orig- 
inal cost  with  accuracy.  This  is  absolutely  true  in  the  present 
case.  There  are  no  records  available,  at  least  none  known  to  the 
commission,  which  show  what  the  cost  was.  According  to  the 
evidence  submitted,  the  books  of  the  various  companies  were  kept 
upon  different  theories,  and  did  not,  back  in  1896,  afford  any 
proper  indication  of  the  cost.  In  addition  to  that,  unless  the  cost 
of  each  item  could  be  ascertained,  it  would  be  impossible  to  reach 
a  conclusion  in  this  case,  for  the  reason  that  much  of  the  plant 
which  was  originally  constructed  has  been  destroyed.  The  gener- 
ating plant  and  holder  of  the  Citizens  company  have  been  entirely 
destroyed.  The  generating  plant  of  the  Mutual  company  has  also 
been  demolished.  The  consolidation  of  the  companies  has  prob- 
ably rendered  useless  much  piping  which  was  necessary  for  their 
original  operation.  The  review  hereinbefore  given  of  the  probable 
cost  of  the  constituent  properties  is,  however,  as  reliable  and  satis- 
factory as  the  evidence  concerning  the  reproduction  cost  of  much 
of  the  property.    It  is  sufficient  to  say  that  while  we  may  approxi- 
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mate  the  original  cost  in  this  case,  we  can  not  determine  it.  While 
we  may  approximate  the  reproduction  cost,  we  can  not  deter- 
mine it. 

There  is  another  element  which  really  determines  the  value  of 
property  when  it  is  properly  considered  as  a  ratio  of  exchange,  and 
it  is  impossible  to  consider  value  anything  else.  That  element  is 
earning  power.  Generally  and  broadly  speaking,  in  the  case  of 
all  properties  which  are  used  in  producing  a  service  which  is  sold^ 
the  value  of  the  property  depends  upon  the  value  of  the  service, 
and  not  the  value  of  the  service  upon  the  value  of  the  property.  A 
prospective  purchaser  of  a  gas  plant  would  give  nothing  for  it  ex 
cept  because  of  its  earning  power,  present  and  prospective  If  we 
could  conceive  of  the  entire  population  of  Buffalo  moving  away 
and  leaving  the  site  of  the  city  barren  of  inhabitants,  the  plant  of 
the  Buffalo  Gas  Company  would  have  no  value  other  than  junk 
value.  If  we  could  conceive  of  all  of  the  people  of  the  city  refus- 
ing to  purchase  gas,  the  same  result  would  follow.  If  we  could 
conceive  of  one-half  of  the  present  customers  refusing  to  take  gas 
further,  the  same  result  would  follow.  And  these  results  would 
follow  simply  and  solely  because  the  oamiug  power  of  the  plant 
is  diminished.  It  is  not  the  plant  which  the  company  has  to  sell, 
it  is  light  and  heat:  or  in  other  words,  service.  If  the  demand 
for  the  service  is  large,  and  the  price  the  consumer  of  the  service 
is  willing  to  pay  rather  than  forego  the  service  is  liberal,  the 
value  of  the  instrument  yielding  the  service  is  necessarily  greater 
than  it  would  be  if  the  demand  for  the  service  is  small  and  the 
price  obtained  meager. 

If  this  consideration  is  valid,  we  must  unquestionably  in  this 
case  take  into  consideration,  in  fixing  the  value  of  the  plant,  the 
existence  of  the  electric  light  and  natural  gas  competition.  This 
is  so  plain  a  business  proposition  that  it  really  should  require  no 
discussion.  There  is  no  association  of  good  busincj^s  men  having 
the  requisite  capital  who  would  give  the  same  price  for  this  prop- 
erty —  in  other  words,  place  the  same  value  upon  it  —  as  they 
would  if  natural  gas  were  not  a  competitor  and  if  electricity  were 
not  a  competitor. 

These  considerations  bring  us  back  to  the  rule  laid  down  in 
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Smyth  V.  Ames,  169  U.  S.  468.    In  that  case  the  court  said  what 
has  been  quoted  thousands  of  times,  namely: 

We  hold,  however,  that  the  basis  of  all  calculations  as  to  the  reasonableness 
of  rates  to  be  charged  by  a  corporation  maintaining  a  highway  under  legis- 
lative sanction  must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public.  And  in  order  to  ascertain  that  value  the 
original  cost  of  construction,  the  amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its  bonds  and  stocks,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable  earning  capacity 
of  the  property  under  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  consideration  and  are 
to  be  given  such  weight  as  may  be  just  and  right  in  each  case.  We  do  not 
say  that  there  may  not  be  other  matters  to  be  regarded  in  estimating  the 
value  of  the  property.  What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  convenience. 

This  rule  authorizes,  if  it  does  not  require,  us  to  consider 
every  element  which  has  been  hereinbefore  discussed  and  all 
others  which  may  have  a  fair  bearing  in  determining  the  value. 
The  difficulty  which  has  puzzled  many  and  which  will  continue 
to  puzzle  others  until  there  has  been  an  authoritative  determina- 
tion concerning  value,  is  that  in  rate  cases  the  earning  power  may 
depend  upon  the  rate.  If  the  value  depends  upon  the  earning 
power,  how  is  it  possible  to  make  the  earning  power  depend  upon 
the  value  ?  Which  is  the  antecedent  and  which  is  the  consequent, 
is  the  question.  Upon  this  subject  it  should  be  frankly  recog- 
nized, that  in  fixing  the  rate  the  commission  does  determine  to  a 
certain  extent  the  value  of  the  property,  and  this  necessarily. 
This  is  the  clear  assumption  in  the  decisions  of  the  United  States 
Supreme  Court  which  hold  that  the  rate  can  not  be  reduced  so  as 
to  bring  the  rate  of  return  below  six  per  cent  upon  the  assumed 
value  of  the  property,  because  putting  it  lower  than  that  would 
amount  to  confiscation.  This  question  means  nothing  less  than 
that  a  rate  of  return  of  less  than  six  per  cent  would  lower  the 
value  of  the  property.  If  putting  the  rate  at  three  per  cent  con- 
fiscates or  destroys  ono-half  the  value  of  the  property,  putting  the 
rate  at  twelve  per  cent  would  double  the  value  of  the  property 
over  that  if  the  rate  of  return  were  six  per  cent,  assuming  that 
the  consumption  would  remain  the  same  at  the  increased  price. 
If  the  commission  were  to  fix  the  jate  of  return  in  this  case  at 
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fifty-eight  cents  per  1000  cubic  feet,  assuming  that  to  be  the 
operating  cost  as  claimed  by  the  company,  is  it  not  true  that  the 
value  of  the  property  would  be  entirely  destroyed  and  lost  and 
that  no  purchaser  would  give  anything  for  it  with  that  rate; 
while  on  the  other  hand,  if  the  commission  were  to  fix  the  rate  at 
one  dollar  and  thirty-five  cents  per  1000  cubic  feet,  which  is  de- 
manded by  the  contention  of  the  company  and  by  the  application 
of  the  cost  of  reproduction  new  theory,  and  the  consumers  were 
obliged  to  take  it  at  that  price,  would  not  the  value  of  the  prop- 
erty be  very  much  greater  than  what  it  is  at  present  with  gas 
selling  at  one  dollar  per  1000  cubic  feet  to  the  consumer  and  at  a 
lesser  sum  to  the  city?  I  repeat,  that  a  re-examination  of  the 
question  of  what  the  value  is  and  how  it.  is  to  be  ascertained  in 
the  fixing  of  rates  by  public  service  commissions  is  imperatively 
demanded  and  must  sooner  or  later  come. 

If  the  foregoing  discussion  proceeds  upon  the  right  lines,  it  is 
apparent  that  the  value  of  this  property  must  be  fixed  like  that 
of  any  other,  as  a  matter  of  judgment  and  not  as  a  matter  of 
mathematical  deduction.  The  same  course  precisely  must  be 
taken  as  is  taken  by  those  giving  evidence  upon  the  value  of  land. 
Ifo  one  can  say  positively  that  a  given  piece  of  land  has  an  exact 
value  in  dollars  and  cent^.  One  can  only  compare  it  with  sales  of 
land  in  the  vicinity  and  the  general  trend  of  prices  and  the  prob- 
abilities of  someone  desiring  to  purchase  the  parcel  in  question 
within  a  reasonable  time,  the  facilities  which  it  offers  for  par- 
ticular kinds  of  business,  the  character  of  the  neighborhood  in 
which  it  is  situated  fitting  it  for  residence,  for  business,  for 
manufacturing  purposes,  and  the  like.  A  thousand  things  enter 
into  the  estimate,  and  no  one  can  assign  an  exact  mathematical 
value  to  any  one  element.  His  final  conclusion  is  reached  as  an 
act  of  judgment  and  not  as  an  act  of  reasoning.  *!Xo  one  in 
reaching  such  a  conclusion,  whether  he  values  the  land  by  the  foot 
frontage,  by  the  square  foot,  or  by  the  acre,  can  demonstrate  the 
correctress  of  his  conclusion  as  to  his  unit  price,  because  that  is 
a  conclusion  which  he  reaches  without  the  use  of  pencil  and 
solely  by  the  exercise  of  his  faculties. 
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Men  constantly  differ  as  to  the  value  of  particular  things 
which  are  in  themselves  units  and  not  an  aggregation  of  units. 
If  one  can  ascertain  correctly  the  value  of  a  unit  in  an  article 
which  consists  of  an  aggregation  of  units,  the  process  of  ascer- 
taining the  value  of  the  entire  article  is  easy ;  but  as  shown  in  the 
analysis  of  the  cost  of  laying  pipe,  the  differences  come  from  the 
different  unit  prices  adopted.  For  some  articles  there  is  no 
ascertainable  unit  price.  In  the  case  of  a  horse,  one  man  places 
one  valuation  upon  it;  and  another,  other.  The  judgment  of  each 
as  to  that  value  is  made  up  by  considering  a  large  number  of 
characteristics  of  the  horse:  his  age,  size,  color,  soundness,  dis- 
position, and  the  like;  and  yet  to  none  of  these  elements  which 
finally  determine  his  judgment  can  he  assign  a  definite  value. 
It  is  the  aggregation  of  them  all  in  the  horse  which  finally  de- 
termines from  his  general  experience  the  sum  which  he  thinks 
the  horse  to  be  worth. 

The  assigning  in  this  case  of  the  proper  weight  to  original 
cost,  cost  of  reproduction  new,  effect  of  competition,  and  the  like, 
is  an  act  of  judgment  and  nothing  more. 

The  foregoing  considerations  point  with  almost  irresistible 
force  to  the  conclusion  that  what  is  called  the  fixing  of  the  value 
of  the  property  in  the  public  service  for  the  purpose  of  rate 
making,  is  not  a  fixing  of  value  in  any  proper  sense  of  that  word 
as  it  is  correctly  used  in  our  language.  It  is  a  determination  of 
what  under  all  the  facts  and  circumstances  of  the  case  is  a  just 
and  equitable  amount  upon  which  the  return  allowed  to  the  cor- 
poration is  to  be  computed.  If  the  time  the  determination  is 
made  happens  to  be  at  or  near  the  time  the  plant  is  put  in  opera- 
tion, the  investment  or  original  cost  may  be  the  predominant 
factor.  If  the  time  of  determination  is  remote  from  the  time  of 
investment,  the  factor  of  appreciation  or  diminution  in  values 
arising  from  changes  in  costs  of  labor  and  materials  may  enter 
largely  into  the  result.  If  the  plant  is  unreasonably  dispropor- 
tionate in  size  to  the  service  required  of  it,  the  cost  of  reproduc- 
tion new  can  not  be  the  sole  test.  If  the  actual  investment  has 
been  reckless  and  extravagant,  the  owners  should  bear  the  loss  and 
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not  the  public.  If  the  general  scale  of  prices  and  values  in  the 
community  has  been  increased  or  diminished  since  the  plant  was 
built,  the  owners  may  be  fairly  called  upon  to  share  the  general 
diminution;  and  on  the  other  hand,  may  justly  demand  a  share 
in  the  general  appreciation  to  which  the  existence  of  their  prop- 
erty has,  it  may  fairly  be  assumed,  contributed  at  least  its  pro- 
portionate share. 

The  problem  arising  from  the  competition  of  natural  gas  has 
been  largely  discussed  in  this  case  and  demands  attention  at  this 
point.  The  general  facts  from  which  that  problem  arises  have 
been  hereinbefore  stated.  The  first  observation  which  should  1)0 
made  upon  this  point  is  that  we  are  called  upon  to  note  (1)  that 
such  competition  does  not  affect  the  original  cost;  (2)  that  it 
does  not  affect  the  cost  of  reproduction  new;  (3)  that  it  does 
not  affect  the  physical  deterioration;  and  (4)  that  it  does  not 
affect  any  of  the  elements  upon  which  the  determination  is  to  be 
based  as  they  are  enumerated  in  Smyth  v.  Ames,  except  the 
market  value  of  the  company's  stock  and  bonds,  and  probable 
earning  capacity  under  particular  rates  prescribed  by  statute. 

The  second  observation  is  that  the  existence  of  such  competi- 
tion does  affect  most  materially  (1)  the  exchange  value  of  the 
plant,  t.  e.  the  price  it  would  sell  for  in  the  market,  since  it  would 
be  assumed  in  any  such  sale  to  have  a  most  material  bearing 
upon  the  prospective  earning  power;  and  (2)  the  rate  which  the 
company  could  charge  upon  its  own  determination,  since  the 
competitive  condition  could  not  be  disregarded  in  considering 
how  to  retain  as  well  as  to  add  to  the  demand  for  the  company's 
service.  These  latter  considerations  are  beyond  the  province  of 
the  commission  if  it  is  to  be  restricted  to  cost  of  reproduction  new 
or  to  original  investment  cost  in  fixing  the  amount  upon  which 
the  return  is  to  be  had.  Exchange  value,  which  depends  upon 
the  rate  charged  for  service,  can  not  logically  be  taken  into  con- 
^ideration  when  the  rate  itself  is  in  controversy.  The  moment 
we  attempt  so  to  do,  reasoning  in  a  circle  begins. 

In  the  light  of  these  observations  it  is  difficult  to  see  where 
natural  gas  competition  cuts  any  figure  in  fixing  the  amount  upon 
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which  a  return  is  to  be  allowed.  What  influence,  if  any,  it 
should  have  in  fixing  the  rate  of  return  is  entirely  another  ques- 
tion. 

Upon  this  question  of  rate  of  return  there  are  several  import- 
ant but  conflicting  considerations.  First,  one  element  of  great 
weight  is  the  risk  involved  to  those  investing  in  the  business. 
Clearly,  the  greater  the  risk  the  greater  must  and  should  be  the 
attractions  offered  by  the  profits  to  be  gained.  Hence  it  is 
elementary  in  these  matters,  the  greater  the  risk  the  greater 
should  be  the  return.  This  principle  is  basic  in  business  opera- 
tions. On  the  other  hand,  when  the  forces  of  competition  come 
in  play  practically,  the  principle  tends  to  be  negative.  If  the 
price  is  made  commensurate  with  the  risk  which  is  involved  be- 
cause of  the  competition  with  a  company  which  has  the  advantage 
of  a  less  cost  of  production  or  operation,  such  greater  price 
operates  to  throw  business  to  the  already  favored  competitor,  and 
the  result  tends  to  a  compulsory  lower  price  as  a  necessity  in  the 
effort  to  retain  existing  customers.  Again,  the  public  has  never 
undertaken  to  guarantee  a  fixed  return,  nor  indeed  any  return, 
to  investors  in  a  public  service.  It  is  good  public  policy  to  make 
the  returns  in  such  a  service  as  secure  as  the  nature  of  the  case 
will  admit,  to  the  end  that  the  returns  may  be  reduced  to  the  low- 
est reasonabe  point  and  thus  the  rate  be  as  low  as  is  possibly  con- 
sistent with  justice.  But  some  risks  the  investor  must  always 
take.  He  must  always  have  in  mind  the  competition  of  a  new 
and  superior  service  produced  at  a  less  cost  which  will  secure  all 
the  custom.  Carriers  by  wagon  simply  have  to  drop  out  of  busi- 
ness when  confronted  with  the  competition  of  canals  and  rail- 
roads. There  is  some  difficulty  in  appreciating  the  equity  which 
makes  it  just  that  a  consumer  on  street  A  should  pay  an  addi- 
tional price  for  his  manufactured  gas  because  the  company  has 
lost  a  customer  on  street  B  who  has  gone  over  to  the  use  of  natural 
gas  at  a  third  the  price  for  which  manufactured  gas  can  be 
afforded.  If  the  consumer  on  street  A  were  seeking  to  have  the 
company  supplying  manufactured  gas  extend  its  service  by  the 
investment  of  new  capital  which  would  be  exposed  to  the  natural 
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as  competition,  he  would  have  to  recognize  the  risk  and  pay  the 
requisite  price.  This  difficulty  is  mot  in  Buffalo  in  the  case  of 
private  consumers  who  demand  extensions  of  the  company's  mains 
which  involve  a  possible  or  probable  enlargement  of  its  generat- 
mg  plant.  The  risk  in  such  extensions  has  been  great  in  the 
past.  It  would  seem  to  be  great  in  the  future.  But  that  precise 
phase  of  the  situation  is  not  before  us  now.  The  only  customer 
to  be  considered  directly  is  the  municipality  itself.  It  is  not 
seeking  or  requiring  an  investment  of  additional  capital  by  the 
company.  It  is  requiring  service  from  capital  which  was  sub- 
stantially all  invested  before  the  natural  gas  competition  reached 
anything  like  itH  present  intensity  of  risk.  Should  the  city  bear 
the  loss  involved,  whatever  it  may  be,  by  paying  an  increased 
rate;  or  should  the  company  be  the  sufferer? 

One  considt'ration  can  not  practically  be  overlooked,  and  that 
is  that  too  great  a  price  will  drive  customers  of  the  company  to 
other  sources  of  heat  and  illumination.  When  the  company  itself 
appeals  to  us  to  fix  the  rate,  this  would  seem  to  be  legitimate 
matter  for  our  reflection,  whatever  the  case  might  be  were  con- 
sumers seeking  to  obtain  a  lower  rate. 

Another  consideration  which  can  not  be  lost  sight  of  is  that 
the  company  itself,  by  formal  written  contract,  furnished  gas  for 
five  years  at  rates  varying  from  seventy-nine  cents  to  seventy-five 
cents  per  1,000.  What  induced  it  to  do  this  has  not  been  dis- 
closed. Brief  comment  will  dispose  of  this  fact  so  far  as  it  has 
any  proper  relation  to  our  decision.  The  operating  cost  per 
thousand  is  claimed  by  the  company  to  have  been  about  fifty-eight 
and  one-half  cents,  and  this  without  a  proper  allowance  for  de- 
preciation. Its  evidence  in  this  behalf  is  not  particularly  criti- 
cised by  the  city.  If  an  addition  of  three  and  one-half  cents  be 
made  for  amortization  purposes,  amounting  in  the  aggregate  to 
only  about  $22,000,  operating  costs  would  be  sixty-two  cents  per 
1,000.  With  a  selling  price  of  seventy-five  cents  this  would  leave 
thirteen  cents  for  return  on  capital.  On  the  total  output  of 
633,000,000  cubic  feet,  the  gross  return  to  capital  would  be  $82,- 
290,  which  capitalized  at  six  per  cent  would  amount  to  less  than 
$1,400,000.     Whatever  conclusions  may  be  reached    as    to    the 
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amount  upon  which  the  return  should  be  computed,  it  is  clear 
from  the  review  of  the  facts  hereinbefore  contained  that  this  sum 
is  absolutely  out  of  line,  and  that  we  can  not  consider  the  price 
of  seventy-five  cents  as  a  factor  which  should  substantially  in- 
fluence our  judgment.  If  the  company,  with  its  eyes  open  or 
not,  from  motives  of  policy,  choso  to  accept  that  sum,  it  had  the 
undoubted  right  so  to  do  and  pocket  tlie  return  which  it  gave. 
We  are  not  at  liberty  to  act  upon  such  considerations  in  fixing  the 
price  as  is  the  company.  It  can,  if  it  so  desire,  make  a  rate  which 
will  afford  less  than  a  six  per  cent  return  upon  the  fair  value  of 
the  property  in  service.    It  would  seem  that  we  can  not  so  do. 

Cost  of  Operation 

The  company  has  submitted  evidence  showing  the  amount  of 
gas  sold  by  it  each  year,  beginning  with  the  year  ended  Septem- 
ber e30,  1907,  and  ending  with  the  year  ended  December  30, 
1910;  and  also  showing  the  cost  of  operation  and  taxes  paid  dur- 
ing the  same  period.  Operating  costs  have  not  been  particularly 
questioned  by  the  city  except  in  one  particular  presently  to  be 
adverted  to,  and  the  average  cost  including  taxes  for  the  period 
covereil  appears  by  such  evidence  to  have  been  fifty-eight  and 
fifty-five  one  hundredths  cents  per  1,000  cubic  feet.  Full 
analysis  has  been  made  of  the  cost  of  each  step  in  the  process  of 
manufacture  and  distribution  and  it  does  not  appear  that  these 
operating  costs  are  open  to  serious  criticism  in  any  detail.  On 
some  matters  there  is  perhaps  an  opportunity  for  discussion  but 
the  amount  in  such  cases  is  too  small  to  engage  detailed  atten- 
tion. As  the  plant  is  and  must  be  operated  there  will  necessarily 
be  an  operating  cost  including  taxes  of  from  fifty-five  to  fifty- 
nine  cents  per  1,000  cubic  feet,  fluctuating  from  year  to  year  and 
not  capable  of  being  exactly  predetermined  for  any  considerable 
time.  Taxes  alone  to  the  amoimt  of  over  ten  cents  per  1,000 
cubic  feet  enter  into  this  operating  expense,  and  just  what  thev 
will  be  in  the  future  is  not  for  this  commission  to  guess.  It  is 
useless  to  attempt  to  conjecture  more  closely  than  this  the  operat- 
ing cost  per  thousand  feet. 
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Unaccocxtkd  fok  Gas 

The  serious  criticism  made  by  the  city  upon  the  operating  ex- 
penses is  that  the  amount  of  unaccounted  lor  gas  is  excessive. 
The  percentage  of  the  total  amount  of  gas  manufactured  in  1910 
which  was  unaccounted  for  was  fourteen  and  thirty-seven  one 
hundredths.  This  translated  into  terms  of  cost  added  in  that 
year  three  and  ninety-four  one  hundredths  cents  to  the  cost  of 
each  1,000  cubic  feet  of  gas  sold. 

On  the  other  hand,  the  company  claims  that  the  amount  of 
u:: accounted  for  gas  was  not  abnormally  large  under  all  the  cir- 
cumstances of  the  case  and  did  not  show  that  the  condition  of  its 
mains  was  such  as  to  permit  of  a  waste  and  leakage  beyond  that 
allowable  in  good  practice. 

The  controversy  between  the  parties  lies  largely  in  the  difiFer- 
ei:ce  in  methods  used  in  interpreting  conccde<l  facts.  The  city 
shows  by  the  statistics  of  other  companies  that  fourteen  per  cent 
unaccounted  for  is  excessive.  The  company's  answer  is  that  a 
percentage  test  is  wholly  delusive;  that  so  far  as  unaccounted  for 
gas  depends  upon  leakage  which  is  coiicededly  the  chief  cause, 
that  would  be  the  same  whether  a  large  or  small  amount  of  gas 
is  transported  through  the  mains;  that  if  in  the  year  1910  it 
had  sold  only  one-half  the  amount  which  it  did  sell,  or  double 
that  amount,  the  leakage  would  have  been  the  same  in  either  case 
while  the  percentage  would  have  varied  with  the  amoimt ;  that  the 
amount  which  it  was  able  to  sell  owing  to  natural  gas  competi- 
tion was  abnormally  small  per  mile  of  main,  and  this  of  course 
produced  a  large  percentage  of  loss  when  compared  with  other 
cities  selling  from  two  to  four  times  as  much  gas  per  mile  of  main. 

It  will  serve  no  useful  purpose  to  review  all  the  evidence  and 
arguments  upon  this  matter.  In  general,  we  think  the  company 
has  sustained  its  contention  that  there  is  but  little  in  the  matter  of 
unaccounted  for  gas  which  should  influence  our  determination  as 
to  the  rate. 

The  City's  Coke  Oven  Theory 

The  corporation  counsel  in  his  brief  uses  the  following  language : 

So  far  as  the  actual  operation  of  the  plant  that  exists  in  Buffalo  and  so 
far  as  the  proof  in  this  proceeding  shows,  I  am  inclined  to  believe  that  the 
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position  taken  by  the  gas  company  lb  tenable:  that  is,  the  city  is  not 
prepared  to  say  that  it  docs  not  cost  the  Buffalo  company  to  put  gas  in  the 
holder  the  sum  per  thousand  cubic  feet  as  shown  by  it,  but  the  city  does  say 
and  most  emphatically,  that  it  is  not  necessary,  for  the  Buffalo  company  to 
have  it  cost  tiiat  figure. 

The  justification  offered  for  this  statement  is  the  evidence  of  the 
witness  Forrest  regarding  the  operations  of  the  Citizens  Gas  Com- 
pany of  Indianapolis.  The  commission  has  found  itself  imable  to 
adopt  the  theory  of  the  learned  corporation  counsel,  and  believes 
that  the  cost  of  operation  allowed  in  this  case  must  be  the  actual 
cost  with  the  plant  constructed  and  operated  as  it  is.  It  is  true 
that  the  plant  is  constructed  and  operated  in  accordance  with 
universal  practice  where  the  production  and  sale  of  manufactured 
gas  is  the  main  intent  and  purpose  of  the  business.  The  generating 
plant  is  in  reasonable  condition,  is  operated  efficiently  and  in 
accordance  with  approved  practice.  Kow  it  is  claimed  that  if  in- 
stead of  being  the  principal  product  gas  is  made  a  byproduct  and 
coke  the  chief  product,  the  gas  can  be  made  and  put  into  the  holder 
for  nothing,  and  the  entire  expense  now  involved  in  manufacture 
can  be  eliminated  and  therefore  all  such  expense  should  be  dis- 
allowed in  this  case.  The  whole  point  is  that  with  coke  as  the 
chief  product  the  gas  can  be  manufactured  and  put  in  the  holder 
for  nolhing. 

Whether  this  be  true  depends  upon  the  results  attained  in  the 
coke  business.  It  is  claimed  that  such  is  the  result  in  Indianapolis, 
but  the  evidence  shows  clearly  as  we  understand  it  that  whether 
such  results  could  be  attained  in  Buffalo  would  depend  upon  a 
number  of  factors  which  are  more  or  less  uncertain.  In  other 
words,  the  coke  business  like  all  others  has  its  risks  and  uncer- 
tainties. It  would  serve  no  good  purpose  to  speculate  as  to  the 
precise  results  which  could  be  made  to  flow  from  the  building  of  a 
coke  oven  in  Buffalo.  The  evidence  of  the  witness  who  had  con- 
sidered and  figured  upon  the  proposition  discloses  just  what  is  said 
above :  namely,  that  what  would  happen  in  a  financial  way  depends 
upon  factors  relating  to  the  coke  business  and  not  to  the  gas  busi- 
ness if  gas  is  to  be  put  into  the  holder  for  nothing. 

If  the  coke  oven  theory  is  to  be  adopted  by  the  commission,  the 
power  of  the  commission  extends  to  forcing  the  company  to  go 
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into  the  coke  business  as  its  principal  business,  using  the  gas 
derived  therefrom  as  a  by-product  only.  New  and  improved  proc- 
esses of  manufacture  may,  under  proper  circumstances,  be  insisted 
upon  by  the  commission,  but  such  is  not  this  case.  It  is  not  a  new 
and  cheaper  process  of  manufacture  which  is  demanded,  but  en- 
trance upon  a  new  business  with  its  attendant  investment  and 
risks.  It  is  upon  this  point  that  we  part  company  with  the  views 
of  the  learned  corporation  counsel.  He  cites  no  authority  in  sup- 
port of  his  views,  and  knowing  his  diligence  we  must  assume  there 
is  none.  The  matter  seems  to  be  wholly  open  to  reason,  and  in  this 
we  feel  that  it  is  beyond  the  province  of  this  commission  to  put 
the  Buffalo  Gas  Company  into  bankruptcy  if  it  will  not  or  can  not 
go  into  the  coke  business.  It  makes  and  sells  coke  now,  it  is  true, 
but  that  and  the  residuals  are  only  byproducts  incidental  to  its 
main  business  of  manufacturing  gas.  They  reduce  the  expense 
of  manufacturing  gas  very  greatly  and  the  public  gets  the  benefit. 
The  whole  theory  of  the  matter  is  changed  by  the  view  presented 
to  us,  and  with  such  change  we  are  unable  to  agree. 

Genkral  Conclusions 
'     We  have  now  discussed  in  detail  most  of  the  principal  matters 
in  controversy  and  the  results  of  that  discussion  may  be  briefly 
summarized : 

1.  We  have  no  data  before  us  from  which  we  can  accurately 
determine  the  original  ccst  of  the  complainant's  property  used  in 
the  public  service. 

2.  We  can  not  determine  from  the  evidence  with  reasonable 
accuracy  the  cost  of  reproduction  new  of  that  property. 

3.  There  is  no  means  of  ascertaining  the  actual  present  condition 
of  the  street  mains  which  constitute  the  larger  part  of  such  prop- 
erty if  such  present  condition  is  material  in  determining  what  if 
any  depreciation  should  be  deducted  from  the  cost  of  reproduction 
new. 

4.  There  is  no  evidence  sufficient  to  establish  the  probable  life 
of  the  street  mains;  nor  is  there  any  evidence  justifying  a  finding 
.IS  to  how  long  the  mains  now  in  the  ground  have  been  laid. 

It  is  clear  some  of  them  have  been  laid  a  long  time;  that  most 
of  them  were  laid  before  1897 ;  that  their  present  condition  de- 
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pends  largely  upon  the  character  of  the  soil  in  which  they  are  laid 
which  is  shown  to  vary  materially  in  different  localities;  that  pipe 
laid  in  comparatively  recent  years  is  in  some  cases  not  in  as  good 
condition  as  other  pipe  that  was  laid  many  years  previously. 

If  the  cost  of  reproduction  new  were  to  be  taken  as  the  basis 
upon  which  the  rate  is  to  be  computed,  we  would  likely  be  com- 
pelled to  deduct  therefrom  the  accrued  depreciation  in  obedience  to 
the  rule  laid  down  by  the  United  States  Supreme  Court  in  Knox- 
ville  V.  Knoxville  Water  Company,  212  U.  S.  1,  whether  we  con- 
sidered that  rule  economically  sound  or  otherwise.  The  uncer- 
tainties in  this  case  as  to  original  cost  and  cost  of  reproduction 
new,  as  well  as  to  the  actual  condition  of  the  physical  property, 
make  a  discussion  of  the  proper  handling  of  depreciation  in  a 
rate  case  entirely  academic.  It  is  clear  that  the  treatment  of  de- 
preciation in  any  given  case  depends  upon  facts  which  are  not  clear 
in  this  case,  and  to  lay  down  principles  which  can  not  be  applied 
would  serve  no  useful  end.  Our  views  on  this  important  question 
which  was  much  discussed  during  the  hearings  will  be  more  appro- 
priate in  other  cases  before  us  in  which  the  facts  are  more  clearly 
ascertainable. 

We  have  considered  all  the  obtainable  facts  with  reference  to 
original  cost,  cost  of  reproduction  new  of  the  property  used  in  the 
public  service,  the  probable  earning  power  of  the  plant  under  par^ 
ticular  rates,  the  amount  and  market  value  of  the  stocks  and  bonds 
outstanding,  the  amount  of  the  reasonable  investment  required  to 
produce  the  service  afforded  by  the  company,  the  history  of  the 
company  and  its  rates  and  returns  in  the  past,  the  difference  in 
the  rate  which  it  may  be  claimed  should  obtain  between  the  city  as 
a  very  large  consumer  and  the  general  consumers  whose  individual 
consumption  is  comparatively  small,  the  rate  heretofore  voluntarily 
accorded  by  the  company  to  the  city  —  in  short,  every  element 
which  could  reasonably  be  weighed  in  determining  what  is  a  just 
and  reasonable  rate  to  the  municipality,  and  our  judgment  based 
upon  the  entire  situation  is  that  ninety  cents  per  l^OOO  cubic  feet 
furnished  the  city  will  afford  a  just  and  reasonable  return  to  the 
company  upon  the  fair  value  of  its  property  in  the  public  serA'ice 
so  far  as  that  branch  of  the  business  is  conterned.    If  there  should 
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be  a  smaller  rate  to  the  city  than  to  the  private  consumer,  the 
difference  would  necessarily  appear  in  the  rate  of  return  and  not  in 
the  rate  base  or  fair  value. 

This  conclusion,  it  must  be  clearly  understood,  is  a  judgment 
upon  the  whole  situation ;  and  while  figures  may  be  given  showing, 
for  instance,  how  cost  of  reproduction  new  less  depreciation  would 
work,  such  figures  must  not  be  construed  as  definite  findings.  We 
adhere  to  the  conclusions  as  to  details  hereinbefore  stated. 

Thus  we  may  assume  the  structural  cost  of  the  mains  substan- 
tially as  claimed  by  the  company,  add  thereto  a  percentage  for 
engineering  and  interest  during  construction,  and  deduct  from  the 
*^ggregate  a  not  unreasonable  percentage  for  depreciation,  as 
follows : 

Structural  cost  as  per  table  giveii $1, 499. 822 

Payement  actually  laid 174,900 

Rock  excavation  claimed Ill,  639 

Total  structural  cost $1,786,259 

Engin.  and  int.  during  construction,  10  per  cent 178,625 

Total $1,984,884 

Less  30  per  cent  depreciation 589, 465 

Reproduction  cost,  less  depreciation $1 « 375 ,419 


Assembling  these  figures  with  those  heretofore  suggested  for 
other  matters,  we  obtain  the  following  table: 


Item 


Structural 
cost 


Land 

Buildings 

MfR.  app 

Holders 

Mains 

Serviect 

Curb-cocka.  etc 

Meters 

OflRcefur 

Stable  eqot . . . . 
Tools  uia  imp. 


$259,054 

204.132 

265,000 

307,700 

1,786.259 

133.215 

22.822 

145.920 

7,300 

13,499 

10.042 


$3,154,893 


Per 

ceot 

Amount 

of  per 

cent 

6 
10 
10 
10 
10 
10 
10 
10 

$15,543 
20.413 
26.500 
30.770 

178. 62o 

13.321 

2.282 

14,592 

Total 
cost 


$274,597 

224.54.^ 

20 ',500 

338.470 

1.964. 884 

146.536 

25.104 

160.512 

7.30f) 

13.49P 

10.04J 


Per 

cent 

of  dep. 


2: 

2! 

3' 

2( 

10 

20 


$3,456,989 


Amount 
of  dep. 


$22,233 

72.875 
84.617 
589.465 
29,307 
2,510 
32.1C2 


Department 
value 


$274,597 

202,312 

218,625 

253,853 

1.375.419 

117.229 

22.594 

128.410 

7,300 

13,499 

10.042 


$2,628,870 
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Second  column  shows  per  cent,  assumed  for  Interest  during  construction  and 
engineering.     Depreciation  on  buildings  is  that  given  by  company's  witness,  Byers. 

Adding  practically  five  per  cent  to  cover  contingencies  would 
bring  the  amount  for  the  plant  of  the  company  up  to  $2,750,000 ; 
reproduce  service  People's  plant,  $150,000:  total  investment, 
$2,900,000. 

At  six  per  cent,  this  amount  would  produce  a  return  of 
$174,000.  The  sales  in  1910  were  633,000,000  cubic  feet,  and 
a  rate  of  twenty-seven  and  five-tenths  cents  on  this  number  of 
thousand  cubic  feet  would  yield  substantially  this  return.  In 
addition  to  this  there  must  be  an  allowance  in  the  rate  to  cover 
depreciation.  Assuming  the  depreciable  property  to  amount  to 
$2,500,000,  and  the  average  life  of  the  whole  to  be  thirty-five 
years,  an  allowance  of  five  and  three-tenths  cents  per  1,000  would 
be  required.    The  ninety  cents  would  then  be  made  up  as  follows : 

Operating  expense  per  M  cu.  ft $0,572 

Return  on  capital 0 .275 

Depreciation 0 .  053 

Total $0,900 


On  the  whole,  this  has  been  an  exceedingly  unsatisfactory  case 
with  which  to  deal,  involving  as  it  does  so  many  elements  of 
doubt  and  uncertainty.  We  are,  however,  unable  to  satisfy  our- 
selves that  a  less  rate  than  ninety  cents  would  do  substantial 
justice,  and  that  amount  will  accordingly  be  used  in  the  order  to 
be  issued. 

Sagub,  Commissioner  (Concurring). —  I  concur  in  the  fore- 
going decision,  that  under  all  the  conditions  of  this  case,  and  as  a 
matter  of  business  judgment,  ninety  cents  is  a  fair  rate  for  the 
gas  to  be  furnished  to  the  city ;  and  believe  that  this  rate  should 
be  accepted  by  both  parties,  without  question. 

It  should,  however,  be  clearly  understood  that  the  figures  given 
in  the  illustration  included  under  general  conclusions  in  the  last 
portion  of  the  report  are  intended  only  to  show  that  ninety  cents 
is  the  minimum  rate  which  can  be  fairly  fixed  under  any  view 
of  the  case.    It  is  my  opinion  that  a  value  for  rate  making  pur- 
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poses  considerably  above  the  figures  stated  in  the  illustration  has 
been  proved.  It  is  also  clear  to  me  that  six  per  cent  is  a  lower 
rate  of  return  than  the  commission  can  justly  assume  as  fair  to 
the  company  under  the  competitive  conditions  which  exist  in 
Buffalo  and  with  the  consequent  business  risk  involved* 


In  the  Matter  of  the  Application  of  the  International  Railway 
Company,  under  Section  55  of  the  Public  Service  Commissions 
Law,  for  Authority  to  Execute  a  Mortgage  or  Deed  of  Trust 
and  Issue  Bonds  Thereunder. 

Case  No.  3109;  Application  No.  1. 

(Public  Service  Commission,  Second  District,  November  13,  1013.) 

Transfer  of  applications  to  a  separate  proceeding  for  leave  to  issue  bonds  under 
refunding  mortgage. 

The  original  petition  herein  was  filed  on  the  4th  day  of  September, 
1912,  and  an  order  was  entered  on  the  5th  day  of  December.  Subsequent 
petitions  were  filed  he/ein  on  the  2d  and  26th  days  of  May,  the  18th  day 
of  June  and  the  6th  day  of  September,  1013,  all  of  which  said  petitions 
related  to  expenditures  to  be  made  by  the  company  subsequent  to 
December  31,  1912. 

Upon  the  said  petitions  so  filed,  orders  were  entered  by  the 
commission  on  the  13th  and  28th  days  of  May,  the  23d  day  of 
June,  the  19th  day  of  August  and  11th  day  of  September,  1913, 
all  of  which  said  orders  related  to  expenditures  subsequent  to 
December  31, 1912,  and  all  of  which  said  matters  should  have  been 
handled  as  a  separate  and  distinct  proceeding. 

By  the  Commission. —  Now,  therefore,  after  due  deliberation, 
Ordered  (1)  That  the  petitions  and  papers  appurtenant  thereto, 
dated  the  2d  and  26th  day  of  May,  1913,  the  18th  day  of  June, 
and  the  6th  day  of  September,  1913,  be  and  they  hereby  are 
transferred  to  a  separate  proceeding  with  reference  to  the  Inter^ 
national  Railway  Company :  to  wit.  In  the  matter  of  the  applica- 
tion of  the  International  Railway  Company  for  leave  to  issue 
bonds  under  i-ts  refunding  and  improvement  mortgage. 

Ordered  (2)  That  the  orders  of  the  conmiission  entered  herein 
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on  the  thirteenth  and  twenty-eighth  (two)  days  of  May,  the 
twenty-third  day  of  June,  the  nineteenth  day  of  August,  and 
eleventh  day  of  September,  be  and  they  hereby  are,  with  papers 
appurtenant  thereto,  transferred  to  a  separate  proceeding  with 
reference  to  the  International  Railway  Company:  to  wit,  In  the 
matter  of  the  application  of  the  International  Railway  Company 
for  leave  to  issue  bonds  under  its  refunding  and  improvement 
mortgage. 


In  the  Matter  of  the  Application  of  the  Internationai,  Rail- 
way Company,  Under  Section  55  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Execute  a  Mortgage  or  Deed 
of  Trust  and  Issue  Bonds  Thereunder. 

Case  No.  3109 ;  Application  No.  2. 

(Public  Service  Commission,  Second  District,  November  13,  1913.) 

£zpenditiire8  for  additions  and  betterments. 

In  this  matter  the  commission  entered  i^n  order  on  the  5th  day  of 
December,  1912,  authorizing  the  International  Railway  Comfmny  to  issue 
certain  bonds  for  various  purposes  specified  therein,  among  which,  in 
ordering  clause  6,  subdivision  b,  was:  For  expenditures  for  additions 
and  betterments  for  the  five  months  from  August  1  to  December  31, 
1012,  $700,000. 

It  appears  from  the  petition  of  the  company  filed  in  a  separate 
proceeding  (Case  No.  3949)  that  of  said  amount  there  remained 
unexpended  the  sum  of  $199,831.76,  which  the  said  company, 
in  said  separate  proceeding,  asked  permission  to  apply  upon  cer- 
tain expenditures  for  additions  and  betterments  made  and  to  be 
made  during  the  calendar  year  1913. 

By  the  Commission. —  Now,  therefore,  after  due  deliberation, 
it  is 

Ordered  (1)  That  of  the  proceeds  derived  from  the  sale  of 
bonds  to  the  par  value  of  $700,000,  which  by  the  commission's 
order  dated  December  5,  1912,  were  to  be  only  for  additions  and 
betterments  made  during  the  five  months  August  1  to  December 
31,  1912,  there  is  hereby  authorized  to  be  applied  againflt  the 


Matteb  of  Beed  Bros.  &  Co.  325 

Public  Service  Commission,  Second  District. 

purposes  specified  in  the  commission's  order  made  or  to  be  made 
in  said  separate  application  of  the  International  Bailway  Com- 
pany (Case  3949)  the  said  sum  of  $199,831.76. 

Ordered  (2)  That  no  further  report  shall  be  required  herein 
of  the  expenditure  of  said  $199,831.76  but  that  the  accounting 
for  said  proceeds  shall  be  made  in  accordance  with  the  provisions 
of  the  order  made  or  to  be  made  in  said  separate  proceeding. 


In  the  Matter  of  the  Joint  Petition  of  Beed  Bros.  &  Company 
and  John  N.  Lockwood,  Under  Section  70  of  the  Public  Ser- 
vice Commissions  Law,  for  consent  to  the  transfer  of  franchise, 
Works  and  System  of  a  Natural  Gas  Plant  in  the  City  of 
Lackawanna  to  the  Iroquois  Natural  Qas  Company,  and 

In  the  Matter  of  the  Petition  of  Iroquois  Natural  Gas  Com- 
pany for  Consent  to  Acquire  the  Franchise,  Works  and  Sysr 
tem  of  Beed  Bros.  &  Company  and  John  N.  Lockwood  of  a 
Natural  Gas  Plant  in  what  is  now  the  City  of  Lackawanna. 

Cases  3911  and  3912. 

(Pablic  Service  Commission,  Second  District,  Kovember  18,  1013.) 

Where  customers  would  be  better  served  by  the  change  of  ownership  of  the 
plant* 

The  purchasing  company  having  a  more  complete  and  extensive  plant 
than  the  selling  company  is  in  better  position  to  serve  its  customers. 

A  joint  petition  of  Eeed  Bros.  &  Company  and  John  N. 
Lockwood  having  been  heretofore  duly  presented  to  this  com- 
mission, which  petition  is  verified  October  14,  1913,  and  an  order 
having  been  duly  made  appointing  a  hearing  upon  said  petition, 
and  a  notice  thereof  to  be  published  in  the  Lackawanna  Journal 
on  the  30th  day  of  October,  1913,  which  publication  was  duly 
had;  and  a  like  rotice  having  been  duly  served  before  the  said 
hearing,  upon  Stephen  T.  Lockwood,  Attorney,  Reed  Bros.  & 
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Company,  John  N.  Lockwood,  Robert  H.  Reed,  Mayor  of  Lacka- 
wanna, and  John  J.  Moneghan,  City  Clerk  of  Lackawanna;  and 
a  hearing  upon  said  petition,  pursuant  to  the  said  order  and 
notice,  having  been  duly  held  at  the  city  of  BuflFalo,  N.  Y.,  on  the 
7th  day  of  November,  1913,  at  ten  o'clock  a.  m.,  before  Commis- 
sioner Hodson,  of  this  commission;  and  upon  said  hearing  Mr. 
Stephen  T.  Lockwood  having  duly  appeared  as  the  attorney  for 
all  of  the  petitioners ;  Honorable  Daniel  J.  Kenefick,  of  the  firm 
of  Kenefick,  Cooke,  Mitchell  &  Bass  and  Honorable  Robert  H. 
Reed,  Mayor  of  the  city  of  Lackawanna,  having  also  appeared; 
and  such  proofs  and  proceedings  having  been  thereupon  had, 
which  show  that  the  said  petitioners  now  own  in  different  shares 
and  interest  the  franchises,  property,  mains,  pipes,  connections 
and  equipments  of  a  natural  gas  plant  or  system,  in  the  city  of 
Lackawanna,  Erie  county,  N.  Y.,  together  with  three  non-pro- 
ducing gas  wells  and  certain  real  property  owned  by  the  said 
petitioners,  and  a  lease  for  gas  territory  in  the  said  city  of 
Lackawanna,  all  of  which  property,  equipments,  mains,  real 
property  and  leases  are  specifically  mentioned  and  described  in 
Exhibit  D  attached  to  the  petition,  and  received  as  an  exhibit 
upon  the  said  hearing;  and  that  the  said  petitioners  Reed  Bros. 
&  Co.  and  John  N.  Lockwood  are  desirous  of  selling  all  of  said 
described  property  and  franchises  to  the  said  Iroquois  Natural 
Gaa  Company  for  the  sum  of  $6,000  cash,  which  amount  the 
said  Iroquois  Natural  Gas  Company  is  ready  and  willing  to  pay 
therefor;  and  it  satisfactorily  appearing  to  this  commission  that 
it  will  be  advantageous  to  all  of  said  petitioners  to  make  such 
transfer,  and  that  the  present  customers  of  the  said  plant,  as  the 
same  is  owned  and  operated  by  the  said  petitioners,  would  be 
better  and  more  satisfactorily  served  by  the  said  Iroquois  Natural 
Gas  Company,  because  of  the  more  extensive  and  complete  plant 
which  is  now  in  operation  by  the  latter,  in  the  city  of  Buffalo, 
which  is  intended  to  be  connected  with  said  plant  in  the  city  of 
Lackawanna ; 

Bt  the  Commission. —  Now,  after  due  deliberation,  it  is 
Ordered,  That  permission  and  approval  of  this  commission  be 
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and  the  same  hereby  is  granted  to  the  said  petitioners,  Reed 
Bros.  &  Co.  and  John  N.  Lockwood,  to  sell,  for  the  sum  of 
$6,000  cash,  and  to  the  said  Iroquois  Natural  Gas  Company  to 
purchase  and  acquire  and  pay  the  said  sum  of  $6,000  cai*h  for 
all  the  franchises,  property,  mains,  pipes,  connections  and  ^^^P" 
ments  of  the  natural  gas  plant  or  system  of  the  petitioners  in 
the  city  of  Lackawanna,  Erie  county,  N.  Y.,  together  with  the 
said  three  non-producing  gas  wells  and  certain  real  property 
owned  by  the  said  Eeed  Bros.  &  Co.  and  John  N.  Lockwood,  and 
a  lease  for  certain  gas  territory  in  the  said  city  of  Lackawanna, 
all  of  which  is  specifically  mentioned  and  described  in  said  Ex- 
hibit D,  which  is  filed  with  the  papers  herein  as  an  exhibit  in 
this  case ;  and  the  said  Reed  Bros.  &  Co.  and  John  N.  Lockwood 
are,  and  each  of  them  hereby  is,  authorized  to  make,  execute  and 
deliver  to  the  said  Iroquois  Natural  Gas  Company  any  and  all 
transfers,  assignments  and  conveyances  for  said  franchise,  plant, 
system  and  property,  as  may  be  necessary  upon  receiving  the  said 
payment  of  $6,000  cash. 


In  the  Matter  of  the  Proceeding,  Under  Section  51  of  the  Pub- 
lic Service  Commissions  Law,  Instituted  by  the  Public  Service 
Commission,  Second  District,  as  to  the  Proposed  Discontinu- 
ance of  Passenger  Trains  by  the  Erie  Railroad  Company, 
between  Jamestown  and  Buffalo. 

Case  No.  3980. 

(Public  Serrice  CommisBion,  Second  District,  Noyember  18,  1918.) 

Appointing  a  public  hearing  aa  to  discontinuance  of  certain  trains. 

The  Erie  Kailroad  Company  proposes  to  discontinue  the  operation  of 
its  passenger  trains  Nos.  515  and  No.  516,  between  Jamestown  and 
Buffalo;  said  train  No.  516  now  leaving  Jamestown  for  Buffalo  at  eight 
twenty- five  a.  m.,  and  said  train  No.  515  now  leaving  Buffalo  for 
Jamestown  at  four  five  p.  m. 

It  appearing  to  this  commission  that  with  these  trains  discon- 
tinued it  may  be  that  said  Erie  Baiboad  Company  may  not  be 
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running  a  sufficient  number  of  trains  reasonably  to  accommodate 
the  passenger  traffic  between  said  points ; 

By  the  Commission. —  Ordered,  That  a  hearing  be  and 
hereby  is  appointed  to  be  held  at  the  offices  of  the  commission, 
704  Iroquois  Building,  in  the  city  of  Buffalo,  N.  Y.,  on  Satur- 
day, November  22,  1913,  at  eleven  o'clock  in  the  forenoon,  at 
which  time  and  place  an  inquiry  will  be  made  as  to  such 
threatened  discontinuance  of  trains,  and  the  necessity  for  the 
continuance  of  such  trains ;  and  that  the  said  Erie  Railroad  Com- 
pany is  hereby  made  respondent  in  these  proceedings,  and 
previous  notice  of  such  hearing  shall  be  served  upon  said  com- 
pany, and  upon  the  city  of  Jamestown. 


In  the  Matter  of  the  Application  of  The  New  Yobk  Centkai* 
AND  Hudson  River  Railroad  Company  for  Leave  to  Execute 
and  Deliver  an  Agreement  and  Supplemental  Indenture  As- 
suming, and  Extending  the  Lien  of  The  New  York  Central 
and  Hudson  River  Railroad  Company's  three  and  one-half 
per  cent  Gold  Bond  Mortgage  dated  June  1,  1897. 

(Public  Service  Commission,  Second  District,  November  19,  1913.) 

Giving  the  consent  of  the  commission  to  the  request  made  by  the  said 
railroad. 

The  New  York  Central  and  Hudson  River  Railroad  Company  having 
on  May  16,  1913,  filed  with  this  commission  its  petition  praying  that 
the  commission  give  its  authorization  for  the  execution  by  that  company 
of  an  agreement  and  supplemental  indenture  assuming,  and  extending 
the  lien  of  the  New  York  Central  and  Hudson  River  Railroad  Company's 
three  and  one-half  per  cent  gold  bond  mortgage  dated  June  1,  1897,  in 
the  form  to  be  thereafter  approved  by  the  commission,  and  filed  with  the 
commission  a  draft  of  such  mortgage,  and  subsequently  a  revised  draft 
thereof  bearing  date  November  6,  1913,  and  a  hearing  on  the  petition 
was  held  by  the  commission  in  the  city  of  Albany  on  June  10,  1913, 
and  in  the  city  of  New  York  on  June  24,  1913. 
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By  the  Commission. —  Now,  upon  the  aforesaid  petition, 
papers  filed  and  evidence  at  the  hearings  and,  after  due  delibera- 
tion, it  is 

Ordered,  That  the  consent  of  this  commission  be  and  it  hereby 
is  given  that  the  New  York  Central  and  Hudson  River  Railroad 
Company  may  enter  into  and  execute  and  deliver  an  agreement 
and  supplemental  indenture  assuming,  and  extending  the  lien  of, 
the  New  York  Central  and  Hudson  River  Railroad  Company's 
three  and  one-half  per  cent  gold  bond  mortgage  dated  June  1, 
1897,  substantially  in  the  form  of  the  revised  draft  thereof, 
which  draft  is  dated  November  6,  1913,  now  on  file  in  the  office 
of  the  commission,  and  that  the  secretary  of  this  commission  be 
directed  to  execute  any  and  all  certificates  in  relation  to  this 
consent  which  may  be  required  by  law. 


In  the  Matter  of  the  Application  of  the  International  Rail- 
way Company,  Pursuant  to  the  Provisions  of  Section  55  of 
the  Public  Service  Commissions  Law,  for  Leave  to  Issue  Bonds 
Under  its  Refunding  and  Improvement  Mortgage. 

Case  No.  3949. 

(Public  Serrice  Commission,  Second  District,  November  17,  1913.) 

Order  tmiting  all  previona  applications  in  one  proceeding. 

Authorization  of  a  bond  isuse  of  $1,111,000  for  use  for  betterments 
and  refunding. 

In  this  matter  petitions  were  originally  filed  dated  the  2d  ar.d 
26th  days  of  May,  1913,  the  13th  day  of  June,  1913,  and  the 
6th  day  of  September,  1913,  pursuant  to  which  or<i?ers  were 
entered  the  13th  and  28th  days  of  May,  1913,  the  23d  day  of 
June,  1913,  the  19th  day  of  August,  1913,  and  the  11th  day  of 
September,  1913,  which  were  filed  with  proceedings  with  refer- 
ence to  this  company  in  Case  No.  3109.  Said  proceeding  was 
originally  limited  to  refunding  bonds  and  other  matters  which 
concluded  as  of  December  31,  1912.  It  is  therefore  desirable 
that  all  matters  relating  to  issues  of  bonds  to  give  proceeds  to  be 
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applied  subsequent  to  December  31,  1912,  shall  be  handled  in  a 
separate  proceeding. 

Subsequent  to  the  foregoing,  there  was  filed  herein  by  the  com- 
pany a  further  petition  reciting  all  the  proceedings  previously 
had,  dated  the  1st  day  of  K'ovember,  1913.  In  order  that  the 
proceedings  might  be  simplified,  at  the  request  of  the  commis- 
sion an  amended  petition  has  been  filed  herein,  dated  tlie  13  th 
day  of  November,  1913.  In  order  that  all  the  matters  relating 
to  issu^  of  bonds  and  expenditure  of  the  proceeds  thereof  for  the 
year  1913  may  be  contained  in  a  single  proceeding,  it  is  desir- 
able that  all  of  the  orders  which  have  been  heretofore  entered 
herein  shall  be  superseded  and  their  substance  embodied  in  a  new 
order  incorporating  the  entire  matter. 

By  the  Commission. — Now,  therefore,  after  due  deliberation, 
it  is 

Ordered  (1)  That  orders  entered  herein  on  the  13th  and  26th 
(2)  days  of  May,  the  23d  day  of  June,  the  19th  day  of  August 
and  the  11th  day  of  September,  1913,  be  and  they  hereby  are 
superseded  by  the  following  authorization  which  is  hereby  sub- 
stituted therefor,  anything  done  under  and  in  conformity  with 
the  provisions  of  said  orders  hereby  superseded  being  hereby  ap- 
proved and  confirmed: 

That  the  International  Railway  Company  be  and  it  hereby  is, 
pursuant  to  the  provisions  of  section  55  of  the  Public  Service 
Commissions  Law,  authorized  to  issue  $1,111,000  par  value  of  Its 
five  per  cent  fifty  year  gold  mortgage  bonds  under  a  certain  in- 
denture given  to  the  Bankers  Trust  Company,  as  trustee,  dated 
the  1st  day  of  November,  1912,  to  secure  an  authorized  issue  of 
$G0, 000,000  par  value  five  per  cent  fifty  year  gold  mortgage 
bonds. 

Ordered  (2)  That  said  bonds  of  the  total  par  value  of  $1,111,- 
000  shall  be  sold  for  not  less  than  eighty-eight  per  cent  of  their 
par  value  and  accrued  interest  to  give  net  proceeds  of  $977,680. 

Ordered  (3)  That  said  bonds  of  a  total  par  value  of  $1,111,- 
000  so  authorized,  or  the  proceeds  thereof,  shall  be  used  for  the 
following  purposes  and  no  others  whatsoever: 
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a.  For  additions  and  betterments  alleged  to  have  been  made  to  September  1, 
1913,  as  follows: 

January  1  to  March  31,  1913 $438, 952  86 

April  and  May,  1913 215,138  30 

June 82,194  25 

July 72,689  28 

August 65, 118  66 


$873,993  26 


b.  For  refunding  of  car  trust  certificates: 

February $12,000  00 

June 30,000  00 

August 13,000  00 


55,000  00 


Total  expenditures  alleged  to  have  been  made  for 
additions  and  betterments  and  refunding  to  Septem- 
ber   1,   1913 .....; ^28,993  26 

less  unexpended  balance  from  bonds  authorized  in  Case 

3109  to  be  applied  against  forgoing  expenditures 199,831  70 

Net  proceeds  required  of  bonds  herein  authorized. ...       $729, 161  49 

c  For  additions  and  betterments  made  and  to 
be  made  from  September  1  to  December 
31,  1913,  set  forth  in  Schedule  B  annexed 
to  the  petition  herein,  dated  the  13th  day 
of  November,  1913 .-       $352,221  00 

d.  For  expenditures  to  retire  car  trust  certifi- 
cates issued  under  agreement  dated  June 
16,  1906,  maturing  December.  16,  1913 ....         30, 000  00 


TotAl  proceeds  required $1,111,382  49 

In  so  far  as  the  same  may  be  applicable  providing  that 
such  bonds  shall  be  applied  on  such  new  construction 
summarized  in  subdivisions  "  a  "  and  "  c  "  hereof  only 
in  so  far  as  the  same  is  properly  chargeable  to  fixed 
capital  as  defined  in  the  Uniform  System  of  Accounts 
for  Street  Railroad  Corporations  adopted  by  this  Com- 
mission and  that  there  shall  not  be  expended  for  any 
of  such  purposes  a  sum  in  excess  of  the  amount  set 
opposite  such  purpose;  and  it  further  being  provided 
that  there  shall  be  no  charges  to  fixed  capital  on 
account  of  engineering  in  connection  with  such  con- 
struction except  in  so  far  as  such  engineering  shall 
not  be  performed  by  the  regular  employees  and  officers 

of  the  company.  i  ni  nno  00 

Less  par  value  of  bonds  authorized i,iii,uuii  uu 

'^    ^    f                                                        ...                $382  49 
Amount   unprovided   for - 
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Ordered  (4)  That,  if  any  of  the  proposed  expenditures  for 
any  of  the  purposes  set  forth  in  the  next  preceding  paragraph 
hereof  properly  chargeable  to  fixed  capital  as  detailed  in 
Schedule  "  B  "  annexed  to  the  petition  herein  shall  cost  less  than 
the  amount  set  opposite  thereto,  no  portion  of  the  said  amount 
over  the  actual  cost  thereof  so  chargeable  shall  be  used  for  any 
purpose  or  purposes  whatsoever  without  the  further  order  of  the 
commission. 

Ordered  (5)  That  if  the  said  bonds  of  a  total  par  value  of 
$1,111,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $1,111,- 
000  no  portion  of  the  proceeds  of  such  sale  in  excess  of  the  last 
aforesaid  sum  shall  be  used  for  any  purpose  or  purposes  whatso- 
ever without  the  further  order  of  the  commission. 

Ordered  (6)  That  none  of  the  said  bonds  herein  authorized 
shall  be  hypothecated  or  pledged  as  collateral  by  the  International 
Railway  Company  without  the  further  order  of  the  commission. 

Ordered  (7)  That  the  company  shall  for  each  three  months' 
period  ending  March  thirty-first,  June  thirtieth,  September 
thirtieth  and  December  thirty-first,  file  not  more  than  fifteen  days 
from  the  end  of  such  periods  respectively  a  verified  report  showing : 

a.  What,  if  any,  bonds  have  been  sold  or  disposed  of  during  such  periods  in 

accordance  with  the  authority  contained  herein,  and  the  date  of  such 
sale  or  disposition. 

b.  To  whom  such  bonds  were  sold. 

c.  What  proceeds  were  realized  from  such  sale. 

d.  Any  other  terms  and  conditions  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds  shall  have 
been  sold  or  disposed  of  in  accordance  with  the  authority  contained  herein. 

Ordered  (8)  That  the  company  shall  for  each  six  months' 
period  ending  June  thirtieth  and  December  thirty-first,  file  not 
more  than  thirty  days  from  the  end  of  such  periods  respectively 
a  verified  report  showing  the  amount  expended  during  such  periods 
of  the  proceeds  of  the  $1,111,000  herein  authorized  for  each  of 
the  purposes  specified  herein,  and  stating  to  what  account  or  ac- 
counts such,  expenditures  for  each  of  the  said  purposes  have  been 
charged  in  the  books  of  account  of  the  company  under  the  uniform 
system  of  accounts  for  street  railroad  corporations  prescribed  by 
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the  commission,  giving  all  the  details  of  any  credits  to  fixed 
capital  in  connection  with  such  expenditures ;  and  provided  further 
that  the  said  company  shall  include  in  said  report  a  completa 
statement  of  the*  expenditure  of  all  the  pivceeds  of  bonds  herein 
authorized  to  be  expended  for  fixed  capital  purposes  from  Jan- 
uary 1  to  December  31,  1913,  including  the  expenditure  of  $109,- 
831.76  remaining  unexpended  from  the  proceeds  of  bonds  herein 
authorized  in  a  separate  proceeding  with  reference  to  the  Inter- 
national Railway  Company  (Case  3109),  and  that  such  report 
so  made  shall  show  separately  expenditures  for  the  six  months' 
periods  ending  respectively  June  30  and  December  31,  1913. 

Ordered  (9)  That  in  the  opinion  of  the  commission  the  money 
to  be  procured  by  the  issue  of  said  bonds  herein  authorized  is 
reasonably  required  for  the  purposes  specified  herein  and  that 
such  purposes  are  not  in  whole  or  in  part  reasonably  chargeable 
to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Application  of  International  Railway 
Company  for  Leave  to  Issue  Bonds,  etc. 

Case  No.  3967. 

(Pnblic  Service  Commission,  Second  District,  November  18,  1913.) 

Order  in  connection  with  isane  of  certain  tonds. 

Authorization  of  a  bond  issue  of  $635,000  under  a  mortgage  given  to 
the  Bankers'  Trust  Company  as  trustee,  for  proposed  expenditures  to 
retire  certificates. 

The  petition  herein  was  filed  on  the  13  th  day  of  November, 
1913,  and  the  methods  pursued  by  the  company  in  preparing  the 
details  of  Schedule  A  appended  thereto  have  been  inquired  into 
by  the  chief  of  the  division  of  capitalization  of  this  commission, 
who  advises  that  the  company  has  endeavored  to  follow  the  rules 
provided  in  the  uniform  system  of  accounts  for  street  railroad 
corporations  in  computing  the  net  increase  in  fixed  capital  in 
connection  with  it?  proposed  expenditures  from  January  1  to 
December  31,  1914.     It  appears  from  the  said  petition  that  the 
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company  desires  authority  to  issue  bonds  of  a  par  valufe  equal  to 
the  proposed  expeditures  to  be  made  during  said  period. 

By  the  Commission. —  Now,  therefore,  after  due  deliberation, 
it  is 

Ordered  (1)  That  the  International  Railway  Company  be  and 
it  hereby  is,  pursuant  to  the  provisions  of  section  55  of  the  Public 
Service  Commissions  Law,  authorized  to  issue  $635,000  per  value 
of  its  five  per  cent  fifty  year  gold  mortgage  bonds  under  a  certain 
indenture  given  to  the  Bankers  Trust  Company,  as  trustee,  dated 
the  1st  day  of  November,  1912,  to  secure  an  authorized  issue  of 
$60,000,000  par  value  five  per  cent  fifty  year  gold  mortgage  bonds. 

Ordered  (2)  That  said  bonds  of  the  total  par  value  of  $635,000 
shall  be  sold  for  not  less  than  eighty-eight  per  cent  of  their  par 
value  and  accrued  interest  to  give  net  proceeds  of  $558,800. 

Ordered  (3)  That  the  said  bonds  of  the  total  par  value  of 
$635,000  so  authorized  or  the  proceeds  thereof  shall  be  used  for 
the  following  purposes,  and  no  others  whatsoever: 

(a)  For  proposed  expenditures  from  January  1  to  December 

31,  1914,  for  fixed  capital  as  set  forth  in  detail  in 
Schedule  A  of  the  petition  herein,  dated  the  13th  day 
of  November,  1913 $549,992  00 

(b)  For  expenditures  to  retire  car  trust  certifi- 

cates issued  under  agreement  dated  June 

16,  1906,  maturing  June  15,  1914 $30,000  00 

and  December  15,  1914 30. 000  00 


$60,000  00 


(c)  For  expenditures  to  retire 
car  trust  certificates  issued 
under  agreement  dated  Au- 
gust   21,    1907,    maturing 

March  1,  1914 $12.  000  00 

and  September  1,  1914 13.000  00 


25. 000  00 


Total  .  . 86,000  00 


Total  proceeds  required $634. 992  00 

Par  value  of  bonds  herein  authorized 635, 000  00 

Excess  of  par  value  over  proceeds  requited $8  00 
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In  80  far  as  the  same  may  be  applicable  providing  that  such 
bonds  shall  be  applied  on  such  new  construction  summarized  in 
subdivision  (a)  hereof  only  in  so  far  as  the  same  is  properly 
chargeable  to  fixed  capital  as  defined  in  the  uniform  system  of 
accounts  for  street  railroad  corporations  adopted  by  this  com- 
mission and  that  there  shall  not  be  expended  for  any  of  such  pur- 
poses a  sum  in  excess  of  the  amount  set  opposito  such  purpose; 
and  it  further  being  provided  that  there  shall  be  no  charges  to  fixed 
capital  on  account  of  engineering  in  connection  with  such  con- 
struction except  in  so  far  as  such  engineering  shall  not  be  per- 
formed by  the  regular  employees  and  officers  of  the  company. 

Ordered  (4)  That  if  any  of  the  proposed  expenditures  for  any 
of  the  purposes  set  forth  in  the  next  preceding  paragraph  hereof 
properly  chargeable  to  fixed  capital  as  detailed  in  Schedule  "A'' 
annexed  to  the  petition  herein  shall  cost  less  than  the  amount  set 
opposite  thereto,  no  portion  of  the  said  amount  over  the  actual 
cost  thereof  so  chargeable  shall  be  used  for  any  purpose  or  pur- 
poses whatsoever  without  the  further  order  of  the  commission. 

Ordered  (5)  That  if  the  said  bonds  of  a  total  par  value  of 
$635,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $635,000 
no  portion  of  the  proceeds  of  such  sale  in  excess  of  the  last 
aforesaid  sum  shall  be  used  for  any  purpose  or  purposes  whatso- 
ever without  the  further  order  of  the  commission. 

Ordered  (6)  That  none  of  the  said  bonds  herein  authorized 
shall  be  hypothecated  or  pledged  as  collateral  by  the  International 
Eailway  Company  without  the  further  order  of  the  commission. 

Ordered  (7)  That  the  company  shall  for  each  three  months' 
period  ending  March  thirty-first,  June  thirtieth,  September 
thirtieth  and  December  thirty-first,  file  not  more  than  fifteen  days 
from  the  end  of  such  periods  respectively  a  verified  report 
showing: 

a.  What,  if  any,  bonds  have  been  sold  or  disposed  of  during  such  periods 

in  accordance  with  the  authority  contained  herein,  and  the  date  of  such 
sale  or  disposition. 

b.  To  whom  such  bonds  were  sold. 

c  What  proceeds  were  reaMzed  from  such  sale, 
d.  Any  other  terms  and  conditions  of  such  sale. 
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Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  in  accordance  with  the  au- 
thority contained  herein. 

Ordered  (8)  That  the  company  shall  for  each  six  months' 
period  ending  June  thirtieth  and  December  thirty-first,  file  not 
more  than  thirty  days  from  the  end  of  such  periods  respectively 
a  verified  report  showing  the  amount  expended  during  such  periods 
of  the  proceeds  of  the  $635,000  herein  authorized  for  each  of  the 
purposes  specified  herein,  and  stating  to  what  account  or  accounts 
such  expenditures  for  each  of  the  said  purposes  have  been  charged 
in  the  books  of  account  of  the  company  under  the  uniform  system 
of  accounts  for  street  railroad  corporations  prescribed  by  the  com- 
mission, giving  all  the  details  of  any  credits  to  fixed  capital  in 
connection  with  such  expenditures. 

Ordered  (9)  That  in  the  opinion  of  the  commission  the  money 
to  be  procured  by  the  issue  of  said  bonds  herein  authorized  is 
reasonably  required  for  the  purposes  specified  herein  and  that  such 
purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to 
operating  expenses  or  to  income. 


In  the  Matter  of  the  Application  of  the  International  Railway 
Company,  under  Section  55  of  the  Public  Service  Commissions 
Law,  for  Authority  to  Execute  a  Mortgage  or  Deed  of  Trust 
and  Issue  Bonds  Thereunder. 

Case  ^o.  3109. 

(Public  Ser\Ice  Commission,  Second  District,  November  18,  1913.) 

Order  in  reference  to  a  bond  iasne  to  retire  underlying  and  prior  Uen  bends. 

Authorization  to  issue  $630,000  in  bonds  at  five  per  cent  to  pay  out- 
standing bonds.    Price  at  sale. 

By  order  entered  herein  on  the  5th  day  of  December,  1912,  the 
International  Railway  Company  was  authorized  to  issue  bonds 
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of  a  total  par  value  of  $12,651^500  to  retire  and  refund  underlying 
and  prior  lien  bonds  as  follows: 

Name  Date  of  maturi^  Par  value 

First  mortgage  five  per  cent  —  Niagara  Falls 
and  Park  River  Railway  Company Jan.       2,  1914  $600,000 

First  mortgage  —  Lockport  and  Ollcott July       1,  1920  800, 000 

First  mortgage  gold  coupon  bonds  of  the  Buf- 
falo and  Niagara  Falls  Electric  Railway...  July       1,  1035  760,000 

Second  mortgage  sinking  fund  gold  bonds,  Buf- 
falo and  Niagara  Falls  Electric  Railway July       1^  1921  66, 000 

Five  per  cent  gold  mortgage  bonds  of  the  Buf- 
falo, Bellevue  and  Lancaster  Railway  Co..  June      .1,  1927  215,000 

Five  per  cent  flrst  mortgage  gold  bonds  of  the 
Niagara  Falls,  Suspension  Bridge  and  Clif- 
ton Suspension  Bridge  Company Jan.       1,  1928  300,000 

Five  per  cent  first  mortgage  gold  bonds  of  the 
Lewiston  Connecting  Bridge  Company  and 
Queenston  Heights  Bridge  Company Oct.        1,  1928  126,000 

Five  per  cent  first  consolidated  gold  mortgage   . 
bonds,  Buffalo  Railway  Company Feb.       1,  1931  4, 999,500 

Six  per  cent  collateral  gold  debentures  of  the 
Buffalo  Railway  Company April      1,  1917  1, 000  000 

First  mortgage  gold  coupon  bonds,  Buffalo  and 
Lockport  Railway  Company July       1,  1938  500, 000 

First  mortgage  five  per  cent  gold  bonds,  Buf- 
falo Traction  Company Dec.        1,  1948  673,000 

Five  per  cent  flrst  mortgage  gold  bonds  of  the 
CroBstown  Street  Railway  Company  of  Buf- 
falo   May       1,  1032  2,624, 000 

Total  . $12,651,600 


Said  order  of  December  5,  1912,  and  ordering  clause  3  thereof, 
provided,  except  as  to  $1,000,000,  par  value,  to  refund  the  six  per 
cent  collateral  gold  debentures  of  the  Buffalo  Railway  Company, 
dated  April  1,  1897,  and  due  April  1, 1917,  contained  in  the  above 
list,  and  the  second  mortgage  bonds  of  the  Buffalo  and  Niagara 
Falls  Electric  Railway  Company,  maturing  December  31,  1912, 
of  a  total  par  value  of  $10,000,  to  refund  which  bonds  were 
authorized  in  said  order  at  ninety-two  per  cent  of  par  and  accrued 
interest,  that  all  of  such  bonds  of  a  total  par  value  of  $12,651,500 
were  to  be  sold  at  not  less  than  par  value  and  accrued  interest 

Deft.  Rep.  Vol.  IV  22 
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It  now  appears,  by  the  petition  of  the  International  Railway 
Company,  dated  the  13  th  day  of  November,  1913,  that  of  the 
prior  lien  and  underlying  bonds  of  the  said  company  heretofore 
recited,  there  will  be  due  and  payable  the  following: 

Name  Date  of  maturity  Par  valiw 

Buffalo  and  Niagara  Falls  Electric  Railroad 
Company  second  mortgage  bonds Dec.      81,  1&13  $10,000 

Buffalo  and  Niagara  Falls  Electric  Railroad 
Company  second  mortgage  bonds Dec.      31,  1914  10, 000 

Niagara  FaUs  and  Park  River  Railroad  Com- 
pany •  , Jan.       2,  1914  600,000 

$620, 000 


It  further  appears  from  said  petition  that  the  International 
Railway  Company  is  unable  in  the  present  condition  of  the  bond 
market  to  dispose  of  bonds  with  which  to  make  such  refunding  at 
a  higher  price  than  eighty-eight  per  cent  of  their  par  value. 

By  the  Commission, —  Now,  therefore,  after  due  deliberation, 
it  is. 

Ordered  (1)  That  the  International  Eailway  Company  be  and 
it  hereby  is,  pursuant  to  the  provisions  of  section  55  of  the  Public 
Service  Commissions  Law,  authorized  to  issue  $620,000  par  value 
of  its  five  per  cent  refunding  and  improvement  fifty  year  gold 
mortgage  bonds  under  a  certain  indenture  given  to  the  Bankers 
Trust  Company,  dated  the  1st  day  of  November,  1912,  to  secure 
an  authorized  issue  of  $60,000,000  par  value  five  per  cent  fifty 
year  gold  mortgage  bonds. 

Ordered  (2)  That  the  said  bonds  of  a  total  par  value  of  $620,000 
or  the  proceeds  thereof,  shall  be  used  solely  and  exclusively  for 
the  purpose  of  paying  and  discharging  the  underlying  and  prior 
lien  bonds  of  a  total  par  value  of  $620,000  aforesaid,  and  shall  be 
sold  at  not  less  than  eighty-eight  per  cent  of  their  par  value 
and  accrued  interest,  and  the  remaining  moneys  or  cash  necessary 
to  secure  the  exchange,  retirement  and  cancellation  of  the  aforesaid 
underlying  bonds  shall  be  provided  from  other  moneys  in  the 
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treasury  of  the  corporation,  not  secured  by  or  obtained  with  an 
issuance  of  stocks  and  bonds. 

Ordered  (3)  That  if  the  said  bonds  of  a  total  par  value  of 
$620,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $620,000, 
no  portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  afore- 
said sum  shall  be  used  for  any  purpose  or  purposes  whatsoever 
without  the  further  order  of  the  commission. 

Ordered  (4)  That  none  of  the  said  bonds  herein  authorized 
shall  be  hypothecated  or  pledged  as  collateral  by  the  International 
Eailway  Company  without  the  further  order  of  the  commission. 

Ordered  (5)  That  the  company  shall  for  each  three  months' 
period  ending  March  thirty-first,  June  thirtieth,  September 
thirtieth  and  December  thirty-first,  file  not  more  than  fifteen  days 
from  the  end  of  such  periods  respectively  a  verified  report  showing: 

a.  What,  if  any,  bonds  have  been  sold  or  disposed  of  during  such  periods 

in  accordance  with  the  authority  contained  herein,  and  the  date  of  such 
sale  or  disposition; 

b.  To  whom  such  bonds  were  sold; 

c.  What  proceeds  were  realized  from  such  sale; 

d.  Any  other  terms  and  conditions  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds  shall  have 
been  sold  or  disposed  of  in  accordance  with  the  authority  contained  herein. 

Ordered  (6)  That  the  company  shall  for  each  six  montW 
period  ending  June  thirtieth  and  December  thirty-first,  file  not 
more  than  thirty  days  from  the  end  of  such  periods  respectively 
a  verified  report  showing  the  amount  expended  during  such  periods 
of  the  proceeds  of  the  bonds  herein  authorized  for  each  of  the 
purposes  specified  herein,  and  stating  to  what  account  or  accounts 
such  expenditures  for  each  of  the  said  purposes  have  been  charged 
in  the  books  of  account  of  the  company  under  the  uniform  system 
of  accounts  for  street  railroad  corporations. 

Ordered  (7)  That  in  the  opinion  of  the  commission  the  money 
to  be  procured  by  the  issue  of  said  bonds  herein  authorized  is 
reasonably  required  for  the  purposes  specified  herein  and  that 
such  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to 
operating  expenses  or  to  income. 
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In  the  Matter  of  the  Application  of  Subsckibers  of  the  Moun- 
tain Home  Telephone  Company  in  the  Towns  of  Malone, 
Burke,  Chateaugay,  Bellmont,  Constable,  Westville,  Fort 
Covington,  Bombay,  Moire,  Brushton,  Brandon  and  Bangor, 
Franklin  County,  New  York,  to  the  Public  Service  Commis- 
sion, Second  District,  for  an  Order  Requiring  the  Mountain 
Home  Telephone  Company  to  Discontinue  Certain  Toll 
Charges  and  for  More  EflScient  Service  —  Embracing  Com- 
plaint of  Subscribers  of  Malone  and  Fort  Covington  Exchange, 
and  Complaint  of  Subscribers  of  Chateaugay  Exchange. 

Case  No.  3833. 

(Public  Service  Commission,  Second  District,  November  18,  1913.) 

Stipulation  for  refunding  amoimta  collected  as  toll  rates  from  subscribers. 

Proceeding  closed  upon  this  understanding,  by  virtue  of  the  stipulation 
herein. 

It  appears  by  stipulation  filed  with  the  commission  in  this  pro- 
ceeding on  November  17,  1913,  signed  by  Messrs.  Moore  and 
Cooney  and  Thomas  J.  Fitzpatrick,  attorneys  for  complainants, 
and  by  Mr.  Howard  Hendrickson,  attorney  for  respondent,  and 
dated  the  14th  day  of  November,  1913,  that  the  respondent  shall 
withdraw  the  toll  rates  now  being  charged  between  localities  be- 
tween which  no  toll  rates  were  charged  prior  to  the  first  day  of 
March,  1913,  and  will  refund  to  its  various  patrons  all  amounts 
collected  by  respondent  from  such  toll  rates  and  in  accordaneo 
therewith  that  the  complaint  may  be  dismissed.     It  is,  therefore, 

By  the  Commission. —  Ordered,  That  this  proceeding  be  and 
is  hereby  closed  upon  the  records  of  this  commission. 
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In  the  Matter  of  the  Petition  of  Welcome  and  Jordan,  of 
Schenectady,  Under  Chapter  495  of  the  Laws  of  1913,  for  a 
Certificate  of  Convenience  and  Necessity,  to  Operate  a  Stage 
Route  or  Bus  Line  Over  State  Boad  Between  Schenectady^ 
New  York,  and  the  State  Line  near  Pittsfield,  Massachusetts. 

Case  No.  3727. 

(Public  Service  Commission,  Second  District,  November  10,  1013.) 

The  objections  of  the  owner  of  a  private  toll  bridge  overruled  at  such  a  bridge 
is  not  under  the  jurisdiction  of  the  commiEsion. 

The  size  and  weight  of  vehicles  operated  over  state  highways  will  not 
be  passed  upon  by  the  public  service  commission  because  such  vehicles 
are  subject  to  the  reasonable  regulations  of  the  state  commission  of 
highways. 

The  above  named  petitioners,  presented  their  petition  to  the 
commission,  asking  for  a  certificate  of  convenience  and  necessity 
for  the  operation  of  a  stage  route  or  auto  bus  line  over  certain 
state  highways  described  in  said  petition,  under  and  pursuant  to 
chapter  495  of  the  Laws  of  1913.  A  hearing  was  duly  held  on 
the  13th  day  of  August,  1913,  at  the  capitol  in  the  city  of  Albany, 
before  Commissioners  Hodson  and  Douglas,  pursuant  to  an  order 
duly  made  and  said  hearing  was  duly  adjourned  to  the  20th  day 
of  August,  1913,  at  which  time  Commissioners  Sague  and 
Douglas  presided. 

Upon  such  hearings  the  said  petitioners,  duly  appeared  by  Mr. 
Del  B.  Salmon,  of  counsel;  and  Mr.  John  P.  Taylor  also  ap- 
peared for  the  United  Transportation  Company;  Frederic  T. 
Grant  appeared  for  the  Rutland  Railroad  Company;  and  Mr. 
Randall  J.  LeBoeuf  (by  Mr.  Gilbert  V.  Schenck)  appeared  for 
the  Albany  Southern  Railroad  Company;  Mr.  Samuel  J.  Tilden 
appeared  as  an  interested  citizen;  Mr.  Frank  A.  Herman,  repre- 
senting the  state  commission  of  highways;  Mr.  D.  J.  Bedell  ap- 
peared as  county  superintendent  of  highways  of  Albany  county; 
Mr.  G.  W,  Whitbeck  appeared  as  the  superintendent  of  highwavt 
of  the  town  of  Nassau,  Rensselaer  county;  Mr.  H.  W.  Gresrier 
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appeared  as  the  county  superintendent  of  highways  of  Schenec- 
tady county;  and  Mr.  Lester  J.  Bashford  appeared  as  county 
superintendent  of  highways  of  Columbia  county. 

By  the  Commission. —  The  said  counsel  for  said  Albany 
Southern  Railway  having  made  certain  objections  to  the  opera- 
tion of  said  auto  busses  upon  and  across  the  bridge  spanning  the 
Hudson  river,  and  owned  and  operated  by  the  said  railroad  com- 
pany ;  and  certain  others  of  said  interested  parties  who  appeared 
also  objecting  to  the  operation  of  the  auto  busses  proposed  by  the 
said  petitioners,  because  of  their  size  and  great  weight,  and  the 
danger  of  the  same  passing  over  the  state  highways  constituting 
the  said  proposed  route  and  some  of  the  bridges  of  the  towns  con- 
necting the  said  highways;  and  such  proofs  having  been  taken 
and  proceedings  had  on  said  hearing,  whereby  it  satisfactorily 
appears  that  the  said  petitioners  have  operated  an  auto  bus  line 
since  May  21,  1913,  over  and  upon  certain  portions  of  the  route 
proposed  by  them  herein;  and  it  further  appearing  that  the  entire 
route  proposed  by  the  petitionei-s  herein  runs  over  county  high- 
ways from  the  city  of  Schenectady  to  the  city  of  Albany,  and 
after  crossing  the  Hudson  river  runs  from  the  city  of  Rensselaer 
upon  a  state  road,  known  as  route  No.  1,  to  the  village  of  East 
Green  bush,  and  thence  continues  over  certain  county  highways 
through  Schodack  Center  to  the  village  of  Nassau,  and  from  said 
village  of  Nassau  continues  over  a  state  highway  known  as  No. 
21,  through  the  village  of  Brainerd  to  the  village  of  West 
Lebanon,  and  thence  on  to  the  village  of  Mt.  Lebanon  and  to 
the  State  Line  over  other  state,  county  or  town  highways ;  and  it 
further  satisfactorily  appearing  that  the  inhabitants  of  the  said 
cities,  villages  and  hamlets,  as  well  as  the  territory  through  which 
the  said  proposed  route  passes,  would  bo  accommodated  by  the 
operation  of  the  said  stage  route  or  bus  line  over  the  said  route, 
which  includes  the  said  state  highways;  it  is  therefore 

Ordered  (1)  That  the  objections  of  the  said  Albany  Southern 
Railroad  Company  be  overruled,  for  the  reason  that  their  said 
bridge  as  used  for  vehicles  is  a  private  toll  enterprise,  which  is 


Whitehead  Bbos.  Co.  v.  X.  Y.  C.  &  H.  R.  R  R  Co.      343 


Public  Service  Commission,  Second  District. 


not  subject  to  the  jurisdiction  of  this  commission  and  the  said 
further  objections  to  the  size  and  weight  of  said  automobles  are 
also  overruled,  for  the  reason  that  the  said  petitioners,  in  the 
operation  of  the  said  stage  route  or  auto  bus  line,  must  comply 
with  all  reasonable  regulations  of  the  state  commission  of  high* 
ways,  with  reference  to  the  use  of  said  state  roads. 

Ordered  (2)  That  this  certificate  of  convenience  and  neces- 
sity, for  the  operation  of  the  stage  route  by  auto  busses,  over  and 
upon  the  said  route,  herein  above  described,  between  the  said 
city  of  Schenectady  through  the  said  cities,  villages  and  hamlets 
of  Albany,  Rensselaer,  East  Greenbush,  Schodack  Center,  Nas- 
sau, Brainerd  and  West  Lebanon,  which  includes  said  state  high- 
way route  No.  1  and  said  state  highway  route  No.  21,  and  said 
state  highway  roads  Nos.  536,  949,  179,  385,  176  and  1105,  be 
and  the  same  hereby  is  granted  and  issued  to  the  said  petitioners, 
Welcome  &  Jordan,  a  co-partnership  with  its  principal  business 
office  at  No.  405  Hulett  street,  Schenectady,  N.  Y.,  which  said 
stage  route  or  bus  line  is  herein  authorized,  proscribed  and  de- 
fined, pursuant  to  the  provisions  of  chapter  495  of  the  Laws  of 
1913. 

Ordered  (3)  That  this  certificate  of  convenience  and  neces- 
sity is  hereby  granted  and  issued  to  the  said  petitioner,  subject 
to  all  the  rules  and  regulations  which  shall  be  duly  made  and 
promulgated  by  the  state  commission  of  highways,  pursuant  to 
the  Highway  Law  of  the  state  of  New  York,  relating  to  the  use  of 
state  and  county  highways. 


In  the  Matter  of  Whitehead  Brothers  Company,  Complain- 
ant, V.  The  New  York  Central  and  Hudson  Eiver  Rail- 
road Company,  Respondent. 

C.C.  No.  9445. 

(Public  Service  CommisBion,  Second  District,  November  21,  1913.) 

Freight  tariff  —  amount  found  excessive. 

In  transporting  moulding  sand  from  Niskayuna  to  Schenectady  defend- 
ant charged  more  than  the  established  rate  aggregated. 
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By  the  Commission. —  On  April  16  and  17,  1913,  two  car- 
loads of  moulding  sand  of  aggregate  weight  154,000  pounds  were 
forwarded  from  Niskayuna,  N.  Y.,  over  the  New  York  Central 
and  Hudson  River  Railroad,  to  Schenectady,  N.  Y.,  for  the 
transportation  of  which  respondent,  the  New  York  Central  and 
Hudson  River  Railroad  Company,  collected  from  the  consignee 
the  sum  of  fifty-three  dollars  and  ninety  cents  based  upon  effective 
sixth  class  rate  of  three  and  one-half  cents  per  100  pounds  under 
authority  of  respondent's  freight  tariff  (P.  S.  C. —  2  N.  Y. — 
No.  7323),  effective  February  1,  1910.  It  appears  the  charge 
was  subsequently  borne  by  complainant.  Whitehead  Brothers 
Company,  consignor.  It  appears  that  for  some  time  previous  to 
July  31,  1912,  the  rate  on  carload  shipments  of  moulding  sand 
from  Niskayuna  to  Schenectady  was  thirty  cents  per  ton  of 
2,000  pounds  under  authority  of  respondent's  freight  tariff  (P. 
S.  C— 2  N.  Y.— No.  9523),  effective  December  16,  1911, 
which  tariff  was  cancelled  by  the  issuance  of  respondent's  freight 
tariff  (P.  S.  C— 2  N.  Y.— No.  10272),  effective  July  31, 
1912.  Respondent  states  that  through  inadvertence  said  last 
named  tariff  did  not  contain  authority  for  the  continuation  of 
the  commodity  rate  of  thirty  cents  per  ton  of  2,000  pounds  apply- 
ing from  and  to  said  named  points  and  the  result  of  which  was 
to  change  the  charge  for  the  movement  to  the  class  rate  basis; 
that  as  soon  as  its  attention  was  called  to  the  error  it  re-estab- 
lished a  rate  of  thirty  cents  per  ton  of  2,000  pounds  upon  sand, 
carloads^  applying  from  Nickayuna  to  Schenectady,  as  shown  by 
Supplement  No.  4  to  its  said  freight  tariff  (P.  S.  C. —  2  N.  Y. 
—  No.  10272),  effective  June  23,  1913,  and  which  last  named 
rate  is  now  in  force.  Upon  claim  of  complainant  and  admission 
of  respondent,  it  appears  that  said  rate  of  three  and  one-half 
cents  per  hundred  pounds  was  excessive,  and  upon  respondent's 
further  admission  that  said  lower  rate  of  thirty  cents  per  ton  of 
2,000  pounds,  which  was  re-established  June  23,  1913,  would  be 
a  just  and  reasonable  charge  applied  to  the  shipments  in  question, 
and  it  appearing  to  the  commission  under  all  the  facts  and  cir- 
cumstances that  reparation  to  the  extent  of  the  difference  be- 
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tween  fifty-three  dollars  and  ninety  cents  the  amount  collected 
upon  said  shipments,  and  twenty-three  dollars  and  ten  cents  the 
sum  produced  by  a  rate  of  thirty  cents  per  ton  of  2,000  pounds, 
upon  an  aggregate  weight  of  154,000  pounds,  that  is  to  say 
thirty  dollars  and  eighty  cents  should  be  allowed  to  complainant 
upon  said  shipn^nts. 

Resolved,  That  complainant,  Whitehead  Brothers  Company,  is 
entitled  to  recover  from  respondent,  the  New  York  Central  and 
Hudson  River  Railroad  Company,  the  sum  of  thirty  dollars  and 
eighty  cents  as  reparation  for  and  on  account  of  exaction  by  re- 
spondent of  said  unjust  and  unreasonable  charge  of  fifty-three 
dollars  and  ninety  cents  for  transportation  of  the  shipments  as 
aforesaid* 


In  the  Matter  of  the  Raquette  Lake  Supply  CoMPAinr,  Com- 
plainant V.  The  New  York  Central  and  Hudson  River  Rail- 
BOAD  Company,  Respondent. 

C.C.  No.  9139. 

(Pnblio  Service  CommiBsion,  Second  District,  November  21,  1013.) 

Frelglit  rate  from  White  Lake,  N.  Y.,  to  Raquette  Lake,  N.  Y. 

The  complainant  had  requested  a  commodity  rate  and  same  had  been 
establiahed  but  this  freight  had  moved  before  rate  became  operative. 

Deoker,  Commissioner. —  On  or  about  January  8,  1913,  one 
carload  of  cord  wood  of  weight  40,000  pounds  and  comprising 
12  cords  was  forwarded  from  White  Lake,  N.  Y.,  over 
the  New  York  Central  and  Hudson  River  Railroad,  to  Carter, 
N,  Y,,  and  thence  over  the  Raquette  Lake  Railway  (operated  by 
the  New  York  Central  and  Hudson  River  Railroad  Company), 
to  Raquette  Lake,  N.  Y.  This  shipment  was  subject  to  a  sixth 
class  rate  of  six  cents  per  100  pounds  applying  from  White 
Lake  to  Carter,  under  authority  of  the  New  York  Central  and 
Hudson  River  Railroad  Company  freight  tariff  (P.  S.  C. —  2 
N.  Y. —  No.  6721),  effective  October  1,  1909,  and  sixth  class 
rate  of  eight  cents  per  100  pounds  applying  from  Carter  to 
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Raquette  Lake^  under  authority  of  the  New  York  Central  and 
Hudson  River  Railroad  Company  freight  tariff  (P.  S.  C. —  2  N. 
Y. —  No.  7067),  effective  December  3,  1909,  or  through  by  com- 
bination fourteen  cents  per  100  pounds,  and  the  transportation 
charge  in  accordance  therewith  was  assessed  at  fifty-six  dollars. 
It  appears  that  prior  to  the  movement  of  this  traflSc  complainant, 
Raquette  Lake  Supply  Company,  consignee,  had  requested  the 
establishment  of  a  commodity  rate  on  cord  wood  from  and  to  said 
points,  and  in  accordance  therewith  respondent  had  quoted  a  rate 
of  one  dollar  and  fifteen  cents  per  cord,  minimum  of  twelve  cords, 
applying  from  White  Lake  via  Carter  to  Raquette  Lake,  but 
which  rate  and  minimum  quantity  did  not  become  effective  until 
February  26,  1913,  under  authority  of  respondent's  freight  tariff 
(P.  S.  C. —  2  N.  Y. —  No.  11056),  and  which  rate  and  mini- 
mum quantity  are  now  in  force.  Complainant  paid  to  respond- 
ent a  transportation  charge  based  upon  the  inapplicable  rate  of 
one  dollar  and  fifteen  cents  per  cord,  minimum  twelve  cords,  or 
the  sum  of  thirteen  dollars  and  eighty  cents,  and  there  is,  there- 
fore, outstanding  a  charge  against  complainant  to  the  amount  of 
forty-two  dollars  and  twenty  cents.  Respondent  filed  with  the 
commission  application  for  authority  to  adjust  the  outstanding 
charge  upon  the  basis  of  the  lower  rate.  It  appears  to  the  com- 
mission upon  the  aforesaid  statement  of  facts,  including  claim  of 
complainant  and  admission  of  respondent,  that  said  combination 
rate  of  fourteen  cents  per  100  pounds  sought  to  be  applied  to 
said  shipment  was  excessive  and  unjust,  and  respondent's  further 
admission  that  said  reduced  rate  of  one  dollar  and  fifteen  cents 
per  cord  in  connection  with  a  minimum  of  twelve  cords,  which 
was  made  effective  Febiniary  26,  1913,  would  be  a  just  and  rea- 
sonable charge  applied  to  the  shipment  in  question,  that  the  relief 
sought  should  be  granted  to  complainant.    It  is,  therefore. 

Resolved,  That  complainant,  Raquette  Lake  Supply  Company, 
is  entitled  to  have  the  outstanding  charge  upon  shipment  as  afore- 
said adjusted  by  respondent,  the  New  York  Central  and  Hudson 
River  Railroad  Company,  upon  the  basis  of  said  reduced  rate  of 
one  dollar  and  fifteei?  cents  per  cord,  minimum  twelve  cords, 
which  respondent  admits  would  be    just    and    reasonable,    and 
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which  will  result  in  an  aggregate  charge  of  thirteen  dollars  and 
eighty  cents  instead  of  on  the  basis  of  said  excessive  rate  of 
fourteen  cents  per  100  pounds  in  effect  on  the  date  said  ship- 
ments moved. 


In  the  Matter  of  the  Application  of  the  Buffalo,  Rochester  and 
Pittsburgh  Railway  Company  for  Approval  of  Equipment 
Agreement  and  for  Authority  to  Issue  Bonds  Thereimder  Pur- 
suant to  the  Provisions  of  Section  55  of  the  Public  Service 
Commissions  Law. 

Case  No.  3924. 

(Public  Service  Commission,  Second  District,  November  20,  1013.) 

Authority  to  issue  a  portion  of  $2,000,000  aggregate,  granted. 

Provisions  as  to  how  said  bonds  are  to  be  secured,  under  the  equip- 
ment agreement,  and  directions  as  to  what  fund  they  are  to  be  charged  — 
Series  H  to  the  amount  of  $358,720.20. 

Application  was  made  by  the  Buffalo,  Rochester  and  Pittsburgh 
Railway  Company  by  petition  filed  the  17th  day  of  October,  1913, 
under  section  55  of  the  Public  Service  Commissions  Law  for  an 
order  authorizing  the  Buffalo,  Rochester  and  Pittsburgh  Railway 
Company  to  execute  its  equipment  agreement.  Series  "  H,"  cover- 
ing an  authorized  issue  of  bonds  of  par  value  of  $2,000,000. 

By  the  Commission. — An  examination  having  been  made  by 
the  division  of  capitalization  of  the  commission  into  the  matter  and 
Ihe  commission  having  secured  such  further  information  as  it 
deemed  necessary  from  the  counsel  and  auditor  of  the  company. 

Now,  therefore,  after  due  deliberation,  it  is 

Ordered  (1)  That  the  Buffalo,  Rochester  and  Pittsburgh 
Railway  Company  be  and  it  hereby  is  authorized,  pursuant  to 
the  provisions  of  section  55  of  the  Public  Service  Commissions 
Law,  to  enter  into  the  proposed  arrangement  as  set  forth  in  said 
petition  for  the  acquisition  of  the  new  equipment  hereinafter 
specified  including  the  execution  of  a  certain  indenture  desig 
nated  as  equipment  agreement,  series  "  H,"  dated  July  1,  1913, 
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between  the  Guaranty  Trust  Company  of  New  York,  trustee, 
and  the  petitioner  herein,  which  said  indenture  provides  for  an 
issue  of  equipment  bonds,  series  "  H  "  of  an  aggregate  par  value 
of  $2,000,000  which  are  to  be  paid  in  equal  annual  installments 
on  the  1st  of  January  each  year  commencing  January  1,  1915, 
and  ending  January  1,  1930,  which  said  equipment  bonds  are  to 
be  secured  by  a  lien,  in  accordance  with  the  terms  of  said  in- 
denture, upon  the  equipment  to  be  acquired  with  the  proceeds  of 
said  bonds,  ten  per  cent  of  the  cost  of  the  same  to  be  paid  by  the 
railway  company  in  cash  and  only  ninety  per  cent  to  be  paid  with 
the  proceeds  of  the  bonds  hereinafter  authorized. 

Ordered  (2)  That  the  Buffalo,  Rochester  and  Pittsburgh  Rail- 
way Company  be  and  it  hereby  is,  pursuant  to  the  provisions  of 
section  55  of  the  Public  Service  Commissions  Law,  authorized  to 
issue  so  many  of  the  five  per  cent  series  "  H  "  equipment  bonds 
pursuant  to  said  agreement  at  such  price  as  may  be  hereafter 
fixed  so  as  to  provide  a  total  sum  of  $358,729,20,  being  ninety 
per  cent  of  $398,588,  the  total  cost  of  the  equinment  to  be  pur- 
chased as  hereinafter  specified,  provided  that  none  of  such  bonds 
shall  be  sold  until  the  proposed  sale  price  thereof  shall  have  been 
reported  to  and  approved  by  the  commission. 

Ordered  (3)  That  said  bonds,  of  a  total  par  value  to  be  here- 
after fixed,  so  authorized  or  the  proceeds  thereof  to  the  amount  of 
$358,729.20  shall  be  used  for  the  following  purposes  and  no 
others  whatsoever:  To  purchase  and  acquire  from  the  company 
the  following  equipment: 

With  the  Pullman  Company: 
I  combination  baggage  and  mail  car,  No.  33.         $11,950  00 

1  straight  baggage  car,  No.  27 10, 400  00 

4  combination   baggage    and    passenger    cars, 

Nos,  71  to  74,  inclusive 52,800  00 

2  cafe  cars,  Nos.  206  and  207 46,000  00 

$121, 150  00 

With  the  American  Locomotive  Company: 
12  Mikado  type  locomotives,  Nos.  416  to  427,  both  inclusive.  •        277,438  00 

Total  cost  of  equipment $398,588  00 

Less  ten  per  cent 39.  858  SO 

$358,729  20 
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Ordered  (4)  That  if  any  of  the  proposed  expenditures  for 
any  of  the  purposes  set  forth  in  the  next  preceding  paragraph 
hereof  properly  chargeable  to  additions  and  betterments  shall 
cost  less  than  the  amount  set  opposite  thereto  no  portion  of  the 
£aid  amount  over  the  actual  cost  thereof  so  chargeable  shall  be 
used  for  any  purpose  or  purposes  whatsoever  without  the  further 
order  of  the  commission. 

Ordered  (5)  That  if  the  said  equipment  bonds,  series  "H," 
of  a  total  par  value  to  be  hereafter  fixed,  herein  authorized  shall 
bo  sold  at  such  price  as  will  enable  the  company  to  realize  more 
tl:an  $358,729.20  no  portion  of  the  proceeds  of  such  sale  in  excess 
of  the  last  aforesaid  sum  shall  be  used  for  any  purpose  or  pur- 
poses whatsoever  without  the  further  order  of  the  commission. 

Ordered  (6)  That  none  of  the  said  equipment  bonds,  series 
"  H  "  herein  authorized  shall  be  hypothecated  or  pledged  as  col- 
lateral by  the  Buffalo,  Rochester  and  Pittsburgh  Railway  Com- 
pany without  the  further  order  of  the.  commission. 

Ordered  (7)  That  the  company  shall  for  each  three  months' 
period  ending  March  thirty-first,  June  thirtieth,  September 
thirtieth  and  December  thirty-first,  file  not  more  than  fifteen 
days  from  the  end  of  such  periods  respectively  a  verified  report 
showing  — 

(a)  What,  if  any,  equipment  bonds  have  been  sold  or  disposed  of  daring  such 

periods  in  accordance  with  the  authority  contained  herein,  and  the 
date  of  such  sale  or  disposition; 

(b)  To  whom  such  equipment  bonds  were  sold; 

(c)  What  proceeds  were  realized  from  such  sale; 

(d)  Any  other  terms  and  conditions  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  r»f  said  equipment  bonds 
shall  have  been  sold  or  disposed  of  in  accordance  with  the  authority  contained 
herein. 

Ordered  (8)  That  the  company  shall  for  each  six  months' 
period  ending  June  thirtieth  and  December  thirty-first,  file  not 
more  than  thirty  days  from  the  end  of  such  periods  respectively 
a  verified  report  showing  the  amount  expended  during  such 
periods  of  the  proceeds  of  the  equipment  bonds  herein  authorized 
for  each  of  the  purposes  specified  herein,  and  stating  to  what 
account  or  accounts  such  expenditures  for  each  of  said  purposes 
have  been  charged  in  the  books  of  account  of  the  company  under 
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the  classification  of  additions  and  betterments  for  steam  railroad 
corporations  prescribed  by  the  interstate  commerce  commission 
and  adopted  by  this  commission. 

Ordered  (9)  That  in  the  opinion  of  the  conunission  the  money 
to  be  procured  by  the  issue  of  said  equipment  bonds  herein  au- 
thorized is  reasonably  required  for  the  purposes  specified  herein 
and  that  such  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Application  of  the  Empire  Gas  and  Elec- 
tric Company  for  an  order  pursuant  to  the  provisions  of  sec- 
tion 69  of  the  Public  Service  Commissions  Law,  authorizing 
and  approving  the  issue  of  $7,000  in  amount  of  its  Joint  First 
and  Refunding  Thirty-Year  Five  Per  Cent  Gold  Bonds. 

Case  No.  3889. 

(Public  Service  Commission,  Second  District,  November  18,  1918.) 

Correction  of  mistake  in  issue  of  bonds. 

Confirmation  of  action  of  the  petitioning  company  in  issuing  $7,000 
of  securities. 

The  petition  herein  was  filed  the  7th  day  of  October,  1913,  and 
it  appears  that  due  to  a  misunderstanding  of  the  order  of  the 
commission  entered  the  13th  day  of  July,  1912,  the  petitioner 
herein  has  issued  $7,000  par  value  of  its  joint  first  and  refunding 
bonds  to  refund  a  like  amount  of  first  mortgage  three  per  cent 
sirking  fund  bonds  of  the  Auburn  Gas  Company. 

Subsequently  an  examination  of  the  fixed  capital  account  of  the 
company  was  made,  and  it  appeared  from  said  examination  that 
the  said  $7,000  of  bonds  had  been  issued  without  authority  a  de- 
duction was  made  from  the  total  expenditures  of  fixed  capital  to 
December  31,  1911,  of  $7,000,  and  it  was  stated  in  said  report 
that  the  company  should  make  application  to  the  commission  for 
ratification  of  the  $7,000  of  bonds  which  had  been  issued  as 
aforesaid. 
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By  the  Commission. — Now,  therefore,  after  due  deliberation, 
be  it  and  it  hereby  is 

Ordered,  (1)  That  the  action  of  the  Empire  Gas  and  Electric 
Company  in  issuing  $7,000  of  bonds  be  and  it  hereby  is,  pursuant 
to  the  provisions  of  section  69  of  the  Public  Service  Commissions 
Law,  authorized,  ratified  and  confirmed. 


In  the  Matter  of  the  Petition  of  Glens  Falls-Bolton  Auto 
Stage  Line,  under  Chapter  495  of  the  Laws  of  1913,  for  a 
certificate  of  convenience  and  necessity,  to  operate  a  stage  route 
or  bus  line  over  State  highways  between  Glens  Falls  and  Lake 
George,  in  the  village  of  Lake  George,  and  between  Lake  George 
and  Bolton. 

Case  No.  3885. 

(Public  Service  CommiBBion,  Second  District,  November  19,  1013.) 

Permission  granted  subject  to  aU  the  rules  and  regulations  to  be  made  by  the 
state  commission  of  highways. 

The  convenience  of  the  territory  to  be  served  taken  into  consideration. 

The  above  named  petitioner,  having  duly  presented  its  petition 
to  this  commission,  asking  for  the  operation  of  a  stage  route  or 
auto  bus  line  over  certain  state  highways  described  in  said  peti- 
tion, under  and  pursuant  to  chapter  495  of  the  Laws  of  1913; 
and  a  hearing  having  been  duly  held,  by  this  commission,  before 
Commissioners  Hodson  and  Douglas,  in  the  city  of  Albany,  on  the 
28th  day  of  October,  1913,  pursuant  to  an  order  duly  made;  and 
an  adjourned  hearing  having  been  held  before  Commissioner 
Decker  at  the  Capitol,  Albany,  on  the  11th  day  of  November, 
1913. 

Mr.  Frank  H.  Streeter  and  Mr.  J.  Ernest  Miller  appearing  for 
petitiorer,  Mr.  Lewis  E.  Carr  duly  appearing  for  Mr.  J.  McPhil- 
lips,  attorney  for  the  Hudson  Valley  Railroad  Company,  and  Mr. 
L.  Holmes,  the  resident  engineer  of  the  state  conmiission  of 
highways  also  duly  appearing. 
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And  such  proofs  having  been  taken  and  proceedings  had  on  said 
hearing  whereby  it  satisfactorily  appears  that  the  petitioner  is  a 
duly  incorporated  company  now  operating  automobile  busses  or 
stages  from  the  city  of  Glens  Falls,  Warren  county,  N.  Y.,  to  the 
village  of  Bolton,  on  the  shore  of  Lake  George  for  the  transporta- 
tion of  passengers ;  and  that  the  highway  between  said  Glens  Falls 
and  the  village  of  Lake  George  is  a  state  and  county  road,  being 
No.  418;  and  the  highway  in  the  village  of  Lake  George  which  is 
a  part  of  said  proposed  route  is  also  a  state  road,  and  being  No. 
5608;  and  the  highway  which  is  now  used  by  the  petitioner  as  a 
part  of  said  proposed  route  between  Lake  George  and  Bolton  is 
also  a  state  and  county  road  and  being  No.  418 ;  and  that  all  of 
said  state  and  county  highways  constitute  the  proposed  loute  of 
the  petitioner  herein,  and  that  the  inhabitants  of  the  said  villages 
and  hamlets  as  well  as  the  territory  through  which  the  said  pro- 
posed route  passes  would  be  accommodated  by  the  operation  of  the 
said  stage  route  or  bus  line  upon  the  said  state  and  county  roads. 

By  the  Commission. — It  is  therefore 

Ordered  (1)  That  this  certificate  of  convenience  and  necessity 
for  the  operation  of  the  stage  route  by  auto  busses  over  and  upon 
said  state  roads  Nos.  418  and  5608,  and  constituting  the  proposed 
route  of  the  petitioner  heroin,  between  the  city  of  Glens  Falls  and 
the  village  of  Lake  George;  within  the  village  of  Lake  George  and 
between  the  said  village  of  Lake  George  and  the  village  of  Bolton, 
all  within  the  county  of  Warren,  N.  Y.,  be  and  the  same  hereby  is 
granted  and  issued  to  the  said  petitioner.  Glens  Falls-Bolton  Auto 
Stage  Line,  which  said  stage  route  or  bus  line  is  herein  aathorized, 
prescribed  and  defined,  pursuant  to  the  provisions  of  chapter  495 
of  the  Laws  of  1913. 

Ordered  (2)  That  this  certificate  of  convenience  and  necessity 
hereby  granted  and  issued  to  the  said  petitioner,  subject  to  all  the 
rules  and  regulations  which  shall  be  duly  made  and  promulgated 
by  the  state  commission  of  highways,  pursuant  to  the  Highway 
Law  of  the  st^ite  of  New  York,  relating  to  the  use  of  state  and 
county  highways. 
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In  the  Matter  of  the  Petition  Dated  May  9,  1912,  by  the  State 
Commission  of  Highways,  under  section  91  of  the  Raibroad 
Law,  for  the  elimination  of  the  grade  crossing  of  State  High- 
way, Route  4,  by  the  Pittsburg,  Shawmut  and  Northern  Rail- 
road in  the  town  of  Friendship,  Allegany  county. 

Case  2911. 

(Public  Service  Commission,  Second  District,  December  9,  1013.)] 

Application  closed  npon  the  records  of  the  commission. 

Request  therefor  from  the  state  commission  of  highways. 

By  the  Commission. —  Ordered,  That  the  matter  of  the  petition 
dated  May  9,  1912,  by  the  state  commission  of  highways,  under 
section  91  of  the  Railroad  Law,  for  the  elimination  of  the  grade 
crossing  of  state  highway,  route  4,  by  the  Pittsburg,  Shawmut  and 
Xorthem  Railroad  in  the  town  of  Friendship,  Allegany  county, 
be  and  hereby  is  closed  upon  the  records  of  this  commission,  a 
request  that  this  be  done  having  been  received  from  the  state  com- 
mission of  highways  on  November  24,  1913. 


In  the  Matter  of  the  Application  of  the  State  Commission  o^ 
IIiOHWAYS  dated  June  24,  1912,  under  section  91  of  the  Rail- 
road Law,  for  the  elimination  of  grade  crossing  of  the  New 
York  Central  and  Hudson  River  Railroad  (R,  W.  &  O.  di- 
vision) in  the  village  of  Boonville,  Oneida  county. 

Case  No.  3027. 

(Public  Service  Commission,  Second  District,  December  9,  1918.)* 

Application  closed  npon  the  records  of  the  commission. 

Request  therefor  from  the  state  commission  of  highways. 

By  the  Commission. —  Ordered,  That  the  matter  of  the  appli- 

•jition  of  the  state  commission  of  highways  dated  June  24,  1912, 
Dept.  Rep.  Vot.  IV  23 
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Tinder  section  91  of  the  Railroad  Law,  for  the  elimination  of  grade 
crossing  of  the  New  York  Central  and  Hudson  River  Railroad 
(Rome,  Watertown  and  Ogdensburg  division)  in  the  village  of 
Boonville,  Oneida  county,  be  and  hereby  is  closed  upon  the 
records  of  this  commission,  a  request  that  this  be  done  having 
been  received  from  the  state  commission  of  highways  on  Novem- 
ber 24,  1913. 


In  the  Matter  of  the  Application  of  the  Central  New  Enox-and 
Railway  Company  for  alteration  in  the  manner  of  crossing 
the  State  Road  from  Newburgh  to  Montgomery  from  grade  to 
overhead  and  closing  and  discontinuance  of  highway  crossings 
at  Littlo  Britain  Road  and  at  the  lands  of  the  Morrison  Estate 
and  the  diversion  of  the  travel  thereon  to  said  State  Road. 

Case  No.  3394. 

(Public  Service  Commission,  Second  District,  December  0,  1013.) 

Petition  of  Central  New  England  Railway  Company. 

Denial   of   a  request   fr<»n   the   said   petitioner   for   a  rehearing    of 
application. 

By  the  Commission. —  Ordered,  That  the  petition  of  William 
Rusk  for  a  rehearing  in  the  matter  of  the  application  of  the  Cen- 
tral New  England  Railway  Company  for  alteration  in  the  man- 
ner of  crossing  the  state  road  from  Newburgh  to  Montgomery 
from  grade  to  overhead  and  closing  and  discontinuance  of  high- 
way crossings  at  Little  Britain  road  and  at  the  lands  of  the  Mor- 
rison estate  and  the  diversion  of  the  travel  thereon  to  said  state 
road,  be  and  is  hereby  denied. 
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In  the  Matter  of  the  Petition  dated  May  9,  1912,  by  the  State 
Commission  of  IIiohways  under  section  91  of  the  Railroad 
Law,  for  the  elimination  of  the  grade  crossing  of  the  Pennsyl- 
vania Railroad  (Northern  Central  Railway)  by  State  High- 
way No.  5208,  in  the  town  of  Veteran,  Chemung  county. 

Case  No.  2912. 

(Pablie  Service  Commission,  Second  District,  December  0,  1913.) 

Applicatioii  closed  upon  the  records  of  the  commission. 

Request  therefor  from  the  state  commiBsion  of  highways. 

By  the  Commission. —  Ordered,  That  the  matter  of  the  peti- 
tion dated  May  9,  1912,  by  the  state  commission  of  highways 
under  section  91  of  the  Railroad  Law,  for  the  elimination  of  the 
grade  crossing  of  the  Pennsylvania  Railroad  (Northern  Central 
Railway)  by  state  highway  No.  5208,  in  the  town  of  Veteran, 
Chemung  county,  be  and  hereby  is  closed  upon  the  records  of  this 
commission,  a  request  that  this  be  done  having  been  received  from 
the  state  commission  of  highways  on  November  24,  1913. 


In  the  Matter  of  the  Application  of  the  State  Commission  of 
Highways  dated  June  24,  1912,  under  section  91  of  the  Rail- 
road LaWj  for  the  elimination  of  the  grade  crossing  of  the  New 
York  Central  and  Hudson  River  Railroad  (R.,  W.  &  O.  di- 
vision) by  State  Highway  No.  6115  in  the  town  of  Canton,  St 
Lawrence  county. 

Case  No.  3028. 

(Puhlie  Service  Commission,  Second  District,  December  0,  1013.) 

Application  closed  upon  the  records  of  the  commission. 

Request  therefor  from  the  state  commission  of  highways. 

By  the  Commission. —  Ordered,  That  the  matter  of  the  appli- 
cation of  the  state  commission  of  highways  dated  June  24,  1912, 
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under  section  91  of  the  Railroad  Law,  for  the  elimination  of  the 
grade  crossing  of  the  New  York  Central  and  Hudson  River  Rail- 
road (Rome,  Watertown  and  Ogdensburg  division)  by  state  high- 
way No.  5115  in  the  town  of  Canton,  St  Lawrence  county,  be 
and  hereby  is  closed  upon  the  records  of  this  commission,  a  re- 
quest that  this  be  done  having  been  received  from  the  state  com- 
mission of  highways  on  November  24,  1913. 


In  the  Matter  of  the  Application  of  the  State  Commisstow  of 
Highways  dated  June  24,  1912,  under  section  91  of  the  Rail- 
road Law,  for  the  elimination  of  the  grade  crossing  of  the 
New  York,  Ontario  and  Western  Railway  by  State  Highway 
No.  5250,  in  the  town  of  Hastings,  Oswego  county. 

Case  No.  3029. 

(Public  Service  Commission,  Second  District,  December  0,  1918.) 

Application  closed  upon  the  records  of  the  commission. 

Request  therefor  from  the  state  commission  of  highways. 

By  the  Commission. —  Ordered,  That  the  matter  of  the  appli- 
cation of  the  state  commission  of  highways  dated  June  24,  1912^ 
under  section  91  of  the  Railroad  Law,  for  the  elimination  of  the 
grade  crossing  of  the  New  York,  Ontario  and  Western  Bailwaj 
by  state  highway  No.  5250,  in  the  town  of  Hastings,  Osw^po 
county,  be  and  hereby  is  closed  upon  the  records  of  this  commis- 
sion, a  request  that  this  be  done  having  been  received  from  the 
state  conmiission  of  highways  on  November  24^  1913. 
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In  the  Matter  of  the  Application  of  the  State  Commission  op 
Highways  dated  June  24,  1912,  under  section  91  of  the  Rail- 
road Law,  for  the  elimination  of  the  grade  crossing  of  the 
Delaware  and  Hudson  Company's  railroad  by  State  RoutJ  No. 
25,  in  the  town  of  Moreau,  Saratoga  county. 

Case  No.  8030. 

(Public  Service  Commission,  Second  District,  December  0,  1013.) 

Application  closed  upon  ttt  records  of  the  commission. 

Request  therefor  from  the  state  commission  of  highways. 

By  the  Commission. —  Ordered,  That  the  matter  of  the  appli- 
cation of  the  state  commission  of  highways  dated  June  24,  1912, 
under  section  91  of  the  Railroad  Law,  for  the  elimination  of  the 
grade  crossing  of  the  Delaware  and  Hudson  Company's  railroad 
by  state  route  No.  25  in  the  town  of  Moreau,  Saratoga  county,  be 
and  hereby  is  closed  upon  the  records  of  this  commission,  a  re- 
quest that  this  be  done  having  been  received  from  the  state  com- 
mission of  highways  on  November  24,  1913. 


In  the  Matter  of  the  Application  of  The  New  York  Centbal 
AND  Hudson  Riveb  Railroad  Company  for  leave  to  execute 
and  deliver  a  refunding  and  improvement  mortgage. 

Case  No.  3696. 

(Public  Service  Commission,  Second  District,  November  19,  1013.) 

Authority  given  petitioner  to  make  and  deliver  the  mortgage  in  question. 

Instrument  to  be  in  form  of  the  revised  draft    thereof  bearing  date  of 
November  17,  1913,  submitted  to  conunission. 

The  New  York  Central  and  Hudson  River  Railroad  Company 
having  on  May  16,  1913,  filed  with  the  commission  its  petition 


358         State  Depabtment  Keports. 


Public  Service  Commission,  Second  District. 


praying  that  the  commission  give  its  authorization  for  the  execu- 
tion by  that  company  of  a  refunding  and  improvement  mortgage 
in  the  form  to  be  thereafter  approved  by  the  commission,  and  filed 
with  the  commission  a  draft  of  such  mortgage,  and  subsequently 
a  revised  draft  thereof  bearing  date  November  17,  1913,  and  a 
hearing  on  the  petition  was  then  had  by  the  commission  in  the 
city  of  Albany  on  June  10,  1913,  and  in  the  city  of  New  York 
on  June  24,  1913. 

By  the  Commission. —  Now,  upon  the  aforesaid  petition, 
papers  filed  and  evidence  at  the  hearings,  and  after  due  delibera- 
tion, it  is  ordered,  that  the  consent  of  this  commission  be  and  it 
hereby  is  given  that  the  New  York  Central  and  Hudson  River 
Railroad  Company  may  enter  into  and  execute  and  deliver  its 
refunding  and  improvement  mortgage  substantially  in  the  form 
of  the  revised  draft  thereof  dated  November  17,  1913,  now  on  file 
in  the  office  of  the  commission,  secretary  of  this  commission  be 
directed  to  execute  any  and  all  certificates  in  relation  to  this  con- 
sent which  may  be  required  by  law. 


In  the  Matter  of  the  Petition  of  the  New  York,  Westchesteb 
AND  Boston  Railway  Company  for  Approval  of  the  Abandon- 
ment of  its  Unconstructed  Throgg's  Neck  Route,  in  New  York 
City. 

Case  No.  1005. 

(Public  Service  Commission,  Second  District,  December  0,  1013.) 

Authority  granted  to  abandon  route  in  question. 

The  route  to  be  abandoned  extends  from  One  Hundred  and  Eightieth 
street  to  Throgg's  Necic. 

• 

A  petition,  under  section  2  of  chapter  579  of  the  Laws  of  1909, 
was  filed  with  this  commission  by  New  York,  Westchester  and 
Boston  Railway  Company,  for  approval  of  the  abandonment  of 
that  portion  of  the  unconstructed  route  of  said  company's  railroad 
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extending  from  a  connection  with  the  main  line  at  or  near  East 
One  Hundred  and  Eightieth  street  in  the  city  of  New  York  to 
Throgg's  Neck  in  said  city;  and  a  public  hearing  on  said  peti- 
tion after  due  notice  was  held  by  the  commission  in  the  city  of 
New  York  on  October  17,  1913. 

George  E.  Graham  and  Ealph  P.  Buel,  for  petitioner. 

Martin  J.  Kane,  president,  for  Clason  Point  Taxpayers  Asso- 
ciation, in  opposition. 

William  A.  Mallett,  for  Mallett  Contracting  and  Supply  Com- 
pany, in  opposition. 

C.  W.  Beach,  for  Beach  Estate  Improvement  Company,  in  op- 
position.   I 

It  appeared  from  the  evidence  at  this  hearing  that  the  cost  of 
construction  between  East  One  Hundred  and  Eightieth  street 
and  Throgg's  Neck  is  so  great  as  to  make  it  impracticable  to 
earn  a  return  upon  the  investment,  and  it  appearing  that  although 
there  are  many  people  who  visit  this  locality  on  Sundays  and 
holidays  this  traffic  is  now  served  by  electrical  surface  lines,  and 
it  appeared  from  the  record  in  this  case  that  the  commission  has 
asked  the  advice  of  the  public  service  commission  of  the  first 
district  as  to  the  necessity  of  said  line  and  has  received  advice  to 
the  effect  that  in  the  opinion  of  said  commission  of  the  first  dis- 
trict public  necessity  does  not  require  said  construction,  and  it 
appeared  further  that  the  commission  has  submitted  to  the  public 
service  commission  of  the  first  district  the  minutes  of  aforesaid 
hearing  of  October  17,  1913,  in  order  that  the  opposition  there 
manifested  should  receive  due  consideration,  and  advice  having 
been  received  from  said  commission  of  the  first  district  reaffinn- 
ing  its  former  position  in  favor  of  the  abandonment  of  said  line. 

By  the  Commission. —  Now,  after  due  consideration,  this 
commission  being  satisfied  that  the  abandonment  of  said  Thrc^g's 
Neck  route  is  in  accordance  with  the  public  interest,  it  is 
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Ordered,  That  the  petition  in  this  matter  be  and  it  is  hereby 
granted,  and  this  commission  hereby  approves  the  abandonment 
of  the  unconstructed  route  of  the  New  York,  Westchester  and 
Boston  Railway  Company,  which  route  was  proposed  to  extend 
from  a  point  of  connection  with  the  constructed  main  line  of  said 
company  at  or  near  East  One  Hundred  and  Eightieth  street  in 
the  city  of  New  York  to  Throgg's  Neck  in  the  city  of  New  York, 
and  hereby  directs  that  the  following  certificate  be  issued  to  said 
company  and  filed  in  the  ofiice  of  the  secretary  of  state  by  said 
company,  to  wit: 

"  The  public  service  commission,  second  district,  hereby  cer- 
tifies, under  section  2  of  chapter  579  of  the  Laws  of  1909,  that  it 
approves  the  abandonment  of  that  portion  of  the  unconstructed 
route  of  the  railroad  of  the  New  York,  Westchester  and  Boston 
Railway  Company  which  was  planned  to  extend  from  a  connec- 
tion with  the  constructed  main  line  of  said  company  at  or  near 
East  One  Hundred  and  Eightieth  street  in  the  city  of  New  York, 
to  Throgg's  Neck  in  the  city  of  New  York." 


In  the  Matter  of  the  Application  of  the  Mayob  of  thi  City  of 
Watervliet  for  a  Reduction  in  the  Price  of  Gas  Furnished 
by  the  Municipal  Qas  Company. 

Case  No.  2817. 

(Public  Service  Commission,  Second  District,  December  10,  1013.) 

The  Municipal  Gas  Company  ordered  to  establish  an  annually  decreasing  rate 
for  gas  —  result  of  conference. 

Beduction  from  rate  of  one  dollar  and  twenty  cents  per  1,000  cubic 
feet  for  illuminating  and  one  dollar  for  fuel  purposes  to  one  dollar  and 
ten  cents  and  one  dollar  and  five  cents  respectively,  ordered,  beginning 
January  1,  1914. 

A  conference  upon  this  complaint  was  had  with  parties  repre- 
senting the  complainant  and  parties  representing  the  respondent 
in  Albany  on  Wednesday,  November  26,  1913,  and  it  appeared 
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that  the  respondent  charges  in  the  city  of  Watervliet  one  dollar 
and  twenty  cents  per  1,000  cubic  feet  for  gas  for  illuminating 
purposes  and  one  dollar  per  1,000  cubic  feet  for  gas  used  for  fuel 
purposes;  and  it  was  agreed  by  the  representatives  of  the  parties 
at  said  conference  that  commencing  January  1,  1914,  the  price 
of  gas  for  illuminating  purposes  in  the  city  of  Watervliet  should 
be  reduced  to  one  dollar  and  ten  cents  per  1,000  cubic  feet,  that 
for  the  year  commencing  January  1,  1915,  the  price  of  gas  for 
illuminating  purposes  in  said  city  of  Watervliet  should  be  fixed 
at  one  dollar  and  five  cents  per  1,000  cubic  feet,  and  that  for  the 
year  commencing  January  1,  1916,  and  thereafter  the  price  of 
gas  for  illuminating  purposes  in  said  city  of  Watervliet  should 
be  fixed  at  one  dollar  per  1,000  cubic  feet,  and  that  during  all  of 
said  period  the  price  of  gas  for  fuel  purposes  should  not  exceed 
one  dollar  per  1,000  cubic  feet;  and  it  was  further  agreed  by 
representatives  of  respondent  that  as  the  said  differences  in  rates 
now  prevail  in  the  town  and  village  of  Green  Island  and  in  parts 
of  the  town  of  Colonic  adjoining  the  city  of  Watervliet,  and  that 
similar  reduction  should  be  made  in  the  prices  of  gas  for  illumi- 
nating purposes  in  said  town  and  village  of  Green  Island  and  in 
said  parts  of  the  town  of  Colonic  adjoining  the  city  of  Watervliet; 
the  said  agreement  was  ratified  by  the  board  of  directors  of  the 
respondent,  Municipal  Gas  Company,  and  a  copy  of  the  resolution 
of  said  board  of  directors  ratifying  said  agreement  was  filed. 
The  respondent  requested  that  the  order  to  be  entered  in  this  case 
should  include  not  only  the  city  of  Watervliet  but  the  town  and 
village  of  Green  Island  and  parts  of  the  town  of  Colonic  adjoin- 
ing the  city  of  Watervliet. 

By  the  Commission. —  It  is,  after  consideration,  ordered,  that 
the  respondent.  Municipal  Gas  Company,  be  and  is  hereby  di- 
rected and  required,  commencing  with  January  1,  1914,  to 
charge  for  illuminating  gas  a  net  price  during  the  year  1914  of 
not  to  exceed  one  dollar  and  ten  cents  per  1,000  cubic  feet,  and 
commencing  with  January  1^  1915,  a  net  price  during  the  year 
1915  of  not  to  exceed  one  dollar  and  five  cents  per  1,000  cubic 
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feeft,  and  commencing  with  January  1,  1916,  a  net  price  during 
the  year  1916  of  not  to  exceed  one  dollar  per  1,000  cubic  feet,  as 
applied  to  gas  supplied  by  respondent  for  illuminating  purposes 
in  the  city  of  Watervliet,  the  town  and  village  of  Green  Island 
and  parts  of  the  town  of  Colonie  adjoining  said  city  of  Water- 
vliet, all  in  the  state  of  New  York. 

Further  ordered,  That  respondent,  Municipal  Gas  Company, 
be  and  is  hereby  directed  and  required  to  charge  for  fuel  gas 
supplied  by  it  in  said  city  of  Watervliet,  town  and  village  of 
Green  Island  and  parts  of  the  town  of  Colonie  adjoining  said 
city  of  Watervliet,  all  in  the  state  of  New  York,  not  to  exceed  a 
net  charge  of  one  dollar  per  1,000  cubic  feet. 

Further  ordered.  That  from  and  after  January  1,  1916,  the 
respondent's  charges  for  fuel  gas  and  illuminating  gas  in  the 
aforesaid  localities  shall  be  the  same. 

Further  ordered.  That  the  rates  herein  prescribed  shall  remain 
in  effect  until  the  further  order  of  this  commission. 


In  the  Matter  of  the  Petition  of  United  Teansportatiow  Com- 
pany, Incorporated,  Under  Chapter  495  of  the  Laws  of  1913, 
for  a  Certificate  of  Convenience  and  Necessity,  to  Operate  a 
Stage  Route  or  Bus  Line  over  State  Highways,  Between  the 
City  of  Albany  and  Pittsfield,  Mass.,  the  City  of  Troy  and 
Pittsfield,  Mass.,  and  the  City  of  Troy  and  Lake  Qeorga 

Case  No.  3701. 

(Public  Service  Commission,  Second  District,  November  26,  1913.) 

Permission  asked  for  granted  subject  to  provisions  of  the  Highway  Lav. 

Application  covers  a  large  number  of  state  roads  between  the  citiea 
named  therein.    Certificate  of  convenience  and  necessity. 

The  above  named  petitioner,  having  duly  presented  its  peti- 
tion to  this  commission,  asking  for  a  certificate  of  convenience 
aid  necessity,  for  the  operation  of  a  stage  route  or  auto  bus  line, 
over  certain  state  highways,  described  in  said  petition,  under  and 
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pursuant  to  chapter  495  of  the  Laws  of  1913,  a  hearing  was  duly 
held  by  the  commission,  before  Commissioners  Hodson  and  Doug- 
las, at  the  Capitol,  in  the  city  of  Albany,  on  the  13th  day  of 
August,  1913,  pursuant  to  an  order  duly  made;  and  the  said 
hearicg  was  duly  adjourned  to  the  20th  day  of  August,  1913,  at 
the  same  place,  before  Commissioners  Sague  and  Douglas;  and 
upon  such  hearing. 

The  appearances  were:  the  said  petitioner  by  Mr.  John  P. 
Taylor,  of  Troy,  as  counsel. 

Mr.  Del  B.  Salmon,  attorney  for  Welcome  &  Jordan,  another 
applicant  for  said  route,  or  a  part  thereof. 

Mr.  Frederick  T.  Grant,  of  Rutland,  general  passenger  agent 
of  the  Rutland  Railroad  Company. 

Randall  J.  LeBoeuf  and  Gilbert  V.  Schenck,  of  Albany,  as 
counsel  for  the  Albany  Southern  Railroad  Company. 

Samuel  J.  Tilden,  of  New  Lebanon,  as  an  interested  citizen. 

Frank  A.  Herman,  of  Albany,  on  behalf  of  the  state  conmiis 
sion  of  highways. 

D.  J.  Bedell,  as  the  county  superintendent  of  highways  for 
Albany  county. 

G.  W.  Whitbeck,  of  !ITassau,  as  the  superintendent  of  highways 
of  said  town. 

H.  W.  Cr^icr,  of  Schenectady,  as  the  county  superintendent  of 
highways  of  Schenectady  county. 

Lester  J.  Bashford,  of  HoIIowville,  as  the  county  superintend- 
ent of  highways  of  Columbia  county. 

By  the  Commission. —  The  said  counsel  for  said  Albany 
Southern  Railroad  Company  having  made  certain  objections  to 
the  operation  of  said  auto  busses  upon  and  across  the  bridge 
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spanning  the  Hudson  river,  and  owned  and  operated  by  the  said 
railroad  company;  and  certain  others  of  such  interested  parties 
who  appeared  also  objecting  to  the  operation  of  the  auto  busses 
proposed  by  the  said  petitioner,  because  of  their  size  and  great 
weight,  and  the  danger  of  the  same  passing  over  the  state  high- 
ways constituting  the  said  proposed  route,  and  some  of  the  bridges 
of  the  towns  connecting  tlie  said  highways;  and  such  proofs  hav- 
ing been  taken  and  proceedings  had  on  said  hearing,  whereby  it 
satisfactorily  appears  to  this  commission  that  the  said  petitioner 
is  a  duly  incorporated  company,  and  that  the  said  ccrporatif© 
row  operates  an  auto  bus  line  which  runs  wholly  or  partly  upon 
and  along  certain  state  highways,  and  petitions  this  commission 
that  the  routes  for  such  auto  busses,  or  stage  lines,  set  out  and 
described  in  said  petition,  may  be  approved  and  a  certificate 
ipsued  by  this  commission  accordingly;  and  this  cominission  ap- 
pearing satisfied  from  such  proofs  and  proceedings  that  the  stage 
route  or  auto  bus  line  proposed  by  the  said  petitioner,  between 
the  city  of  Troy  and  said  Pittsfield,  Mass.,  runs  over  state 
roj.ds  Nos.  77,  288,  194,  284,  55,  196,  5108,  615,  and  4,  through 
the  villages  and  hamlets  of  Wyantskill,  Averill  Park,  Sand  Lake, 
Glasshouse,  Hoags  Corners,  East  Nassau,  West  Lebanon,  New 
Lebanon  Center,  New  Lebanon,  Lebanon  Springs  and  Mt 
Lebanon;  that  the  stage  line  or  auto  bus  route  proposed  by  the 
petitioner,  between  the  city  of  Albany  and  said  Pittsfield,  Mass.^ 
runs  over  state  roads  Nos.  202,  536,  949,  5163,  285,  439,  5108, 
615,  and  4,  through  the  villages  of  East  Grecnbush.  Schodack 
Center,  Nassau,  Brainard,  West  Lebanon,  New  Lebanon  Center, 
New  Lebanon,  Lebanon  Springs  and  Mt.  Lebanon ;  that  the  stage 
line  or  auto  bus  route  proposed  by  the  said  petitioner,  between 
the  city  of  Troy  and  the  village  of  Lake  George,  in  the  town  of 
Caldwell,  Warren  county,  runs  over  state  roads  Nos.  842,  39,  59, 
610,  611,  118,  443,  340,  741,  815,  804,  805;  and  through  the 
villages  and  hamlets  of  Waterford,  Mechanicville,  Willow  Glen, 
Maltaville,  Malta,  Saratoga  Springs,  South  Greenfield,  Green- 
field Center,  North  Greenfield,  South  Corinth,  Corinth,  Hadley 
and  Luzerne;  and  that  the  inhabitants  of  the  said  cities,  villages 
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and  hamlets,  as  well  as  the  territory  through  which  the  said  pro- 
posed route  passes,  would  be  accommodated  by  the  operation  of 
the  said  several  stage  routes  or  bus  lines  upon  the  said  state  road ; 
it  is,  therefore, 

Ordered  (1)  That  this  certificate  of  convenience  and  necessity 
for  the  operation  of  the  several  stage  routes  by  auto  busses,  over 
and  upon  said  state  roads,  or  proposed  state  roads,  to  wit:  over 
and  upon  state  highways  Nos.  202,  536,  949,  5163,  285,  439, 
5108,  615  and  4,  which  together  constitute  the  greater  part  of  the 
proposed  route  of  said  petitioner  between  the  city  of  Albany  and 
the  Njew  York  state  line  near  the  city  of  Pittsfield,  Mass.;  and 
such  route  also  comprises  all  connecting  roads  or  highways  be- 
tween said  points;  and  over  and  upon  state  highways  Nos.  77, 
288,  194,  284,  65,  196,  5108,  615  and  4,  which  together  consti- 
tute the  greater  part  of  the  proposed  route  of  said  petitioner  be- 
tween the  city  of  Troy  and  the  Xew  York  state  line  near  the  city 
of  Pittsfield,  Mass.;  and  such  route  also  comprises  all  connect- 
ing roads  or  highways  between  said  points;  and  over  and  upon 
state  highways  Nos.  842,  39,  69,  610,  611,  118,  443,  340,  741, 
815,  804,  805,  which  together  constitute  the  greater  part  of  the 
proposed  route  of  said  petitioner  between  the  city  of  Troy  and 
the  village  of  Lake  George;  and  such  route  also  comprises  all 
connecting  roads  or  highways  between  said  points ;  and  all  of  said 
routes  also  include  the  operation  of  said  auto  bus  lines  over  such 
of  the  streets  of  the  city  of  Albany  and  the  city  of  Troy  as  may 
be  necessary  and  convenient  for  the  connection  of  said  routes ;  be 
and  the  same  hereby  is  granted  and  issued  to  the  said  petitioner. 
United  Transportation  Company,  Inc.,  and  which  said  stage 
routes  or  bus  lines  are  herewith  authorized,  prescribed  and  de- 
fined, pursuant  to  the  provisions  of  chapter  495  of  the  Laws  of 
1913. 

Ordered  (2)  That  this  certificate  of  convenience  and  necessity 
is  hereby  granted  and  issued  to  the  said  petitioner,  subject  to  all 
the  rules  and  regulations  which  shall  be  duly  made  and  pro- 
mulgated by  the  state  conmiission  of  highways,  pursuant  to  the 
Highway  Law  of  the  state  of  New  York,  relating  to  the  use  of 
state  and  county  highways. 
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Lewis  E.  Cabr,  Martin  W.  Littleton,  Danforth  E.  Ains- 
woRTH,  Lewis  E.  Griffith,  Albert  H.  Hamilton  aud 
David  N.  Carvalho  v.  State  of  New  York. 

(Filed  October,  1913.) 

loyestigatioii  in  committee  of  the  wtole  of  charges  against  state  senator  — 
compensation  to  counsel  for  accnsed,  and  his  expert  witnesses,  where 
charges  were  sustained,  not  allowed  —  no  moral  obligation  on  part  of  tte 
state. 

Upon  the  investigation  of  charges  against  a  state  senator,  where  the 
same  are  heard  by  the  committee  of  the  whole,  only  in  the  event  of  his 
honorable  acquittal  could  he  properly  appear,  either  in  person  or  through 
his  counsel,  to  ask  the  state  to  make  some  provision  for  the  expenses  to 
which  he  had  been,  supposedly,  unjustly  put.  Where  the  reverse  is  the 
result  of  the  investigation,  and  the  charges  are  sustained,  there  is  no 
ground  for  relief  in  the  pica  that  the  state  owes  a  moral  obligation  to 
the  respondent's  counsel.  While  there  is  some  ground  of  inference,  sup- 
ported by  the  senate  officers  in  approving  the  accounts  to  show  that  the 
legislature  had  contemplated  in  the  supply  bill  meeting  such  a  claim, 
yet  the  intent  of  the  act  is  not  clear  and  decisive.  Moreover,  the  legis- 
lature subsequently  put  the  whole  matter  in  the  hands  of  the  board  of 
claims  for  its  determination. 

The  board  accordingly  disallows  the  claims  and  directs  the  entry  of  an 
order  dismissing  the  same. 

Claim  against  the  state  of  New  York  for  compensation  of 
counsel  appearing,  and  fees  of  expert  witnesses  testifying,  on 
behalf  of  accused  state  senator  where  charges  were  sustained. 

John  E.  MacLean,  for  claimants. 

Thomas  Carmody,  attorney-general  (Frank  W.  Brown,  deputy 
attorney-general,  of  counsel). 

EooNEY,  Chairman. —  The  claims  under  the  above  title  are 
made  by  the  parties  named  in  the  title  for  sums  aggregating 
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$17,938.60  for  services  and  disbursements  as  counsel  and  for  the 
compensation  of  witnesses  and  expenses  in  the  investigation  before 
the  committee  of  the  whole  of  the  senate  of  the  state  of  New  York 
in  r^ard  to  certain  charges  made  by  Senator  Benn  Conger,  repre- 
senting the  forty-first  district,  against  Senator  Jotham  P.  Allds, 
senator  of  the  state  of  New  York,  representing  the  thirty-seventh 
district  These  charges  were  made  in  the  month  of  January, 
1910.  On  the  twCTitieth  day  of  January,  1910,  Senator  Allds 
requested  in  the  open  senate  an  investigation  of  said  charges. 
Thereupon  the  senate  of  the  state  of  New  York  unanimously 
adopted  a  resolution  January  20,  1910,  of  which  the  following 
is  a  copy: 

Resolved,  that  the  investigation  asked  for  by  the  senator  from  the  thirty- 
seventh,  involving  charges  against  bis  integrity  and  the  dignity  of  the  senate, 
be  conducted  by  the  senate  itself,  or  acting  as  a  committee  of  the  whole,  and 
that  a  committee  of  three  be  named  by  the  presiding  officer  to  formulate  rules 
and  methods  of  procedure  and  report  the  same  to  the  senate  at  its  next 
regular  session  January  25. 

On  the  twenty-sixth  day  of  January,  1910,  the  senate  received 
and  adopted  a  report  of  a  committee  of  three  appointed  to  draw 
up  rules  and  methods  of  procedure  for  such  investigation.  Among 
these  rules  were  the  following: 

1.  The  investigation  shall  be  conducted  by  the  committee  of  the  whole. 

2.  The  senator  who  is  reported  to  have  made  the  statements  referred  to  by 
the  senator  from  the  thirty-seventh  district  in  demanding  the  investigation 
mav  file  with  the  clerk  on  or  before  February  1,  1910.  written  charges,  and 
written  and  complete  specifications  thereof.  The  senator  from  the  thirty- 
seventh  district  shall  file  his  answer  to  said  charges  on  or  before  February  4, 

1910. 

3.  The  senator  filing  the  charges,  if  any  are  filed,  and  the  senator  against 
whom  the  same  are  filed,  shal*  each  be  entitled  to  be  represented  and  heard 
by  counsel,  and  proper  places  for  the  counsel  shall  be  assigned  in  the  chamber. 
If  no  charges  are  filed,  the  senator  demanding  the  investigation  shall  be 
entitled  to  counsel,  and  in  such  case  the  senate  wUl  employ  counsel  if  then 

deemed  necessary. 

4.  Whether  any  such  charges  be  filed  or  not,  the  senate  will  proceed  with 
the  investigation  demanded  on  the  8th  day  of  February,  1910. 

The  senator  from  the  forty-first  district  thereupon  filed  charges 
and  said  charge3  w.ere  answered  by  the  senator  from  the  thirty- 
seventh  district^  and  the  senate  resolved  itself  into  the  committee 
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of  the  whole  of  the  senate,  and  on  February  8,  1910,  the  investi- 
gation  thus  ordered  was  begun  in  the  senate  chamber  of  the  state 
of  New  York,  and  continued  from  day  to  day  until  the  twenty- 
ninth  day  of  March,  1910.  In  connection  with  this  investigation 
the  senator  from  the  forty-first  district  (Conger)  engaged  counsel, 
secured  the  process  of  the  senate  to  procure  the  attendance  of 
witnesses  and  had  places  assigned  to  said  counsel  within  the 
enclosure  of  the  senate  chamber.  Likewise  Senator  AUds  secured 
counsel,  namely,  Lewis  E.  Carr,  Danforth  E.  Ainsworth,  Martin 
W.  Littleton  and  Lewis  R  Griffith,  and  had  the  same  privil^es 
as  were  accorded  to  his  accuser,  Senator  Conger.  (Lewis  E. 
Griffith,  one  of  the  claimants,  died  October  6,  1912,  leaving  a 
will.  His  wife,  Georgia  S.  Griffith,  is  the  executrix  therein  and 
was  duly  substituted  as  the  claimant  in  his  case.) 

The  counsel  of  said  AUds  are  among  the  claimants  herein.  The 
other  claimants,  namely,  Albert  H.  Hamilton  and  David  N".  Car- 
valho,  were  produced  as  handwriting  experts  by  the  counsel  for 
Senator  Allds  and  were  sworn  and  testified  during  the  trial. 

The  amounts  claimed  by  the  respective  claimants  are  set  forth 
as  follows: 

596-A,  Lewis  E.  Carr,  services $5,000  00 

696-A,  Lewis  E.  Carr,  expenses 627  63 

$5,627  65 

597-A,  Danforth  E.  Ainsworth,  services $2,000  00 

697-A,  Danforth  E.  Ainsworth,  expenses 500  00 

$2,500  00 

698-A,  Albert  H.  Hamilton,  witness  fees $750  00 

598- A,  Albert  H.  Hamilton,  expenses 178  95 

$928  95 

I 

690-A,  David  N.  Carvalho,  witness  fees $669  83 
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600-A,  Lewis  E.  Griffith,  services $2,000  00 

600-A,  Lewis  E.  Griffith,  expenses 212  17 

$2,212  17 
COl-A,  Martin  W.  Litfleton,  services $6,000  00 


TTpon  the  hearing  before  this  board  no  objection  was  raised 
by  the  attorney-general  on  behalf  of  the  state  to  the  amounts  set 
forth  in  the  claims  on  behalf  of  the  claimants  on  the  grounds  of  j 

unreasonableness  or  as  being  excessive.  i 

As  a  result  of  this  investigation  the  charges  set  forth  by  the 
senator  from  the  forty-first  district  were  sustained  and  Senator 
Allds  resigned  his  office  March  29,  1910,  the  day  upon  which 
the  investigation  was  concluded. 

In  the  so-called  "  supply  bill,"  the  appropriation  act  of  1910, 
chapter  510,  laws  of  that  year,  the  following  appears  among  other 
appropriations : 

For  expenses  of  legislative  committees,  including  compensation  of  counsel^ 
witnesses  and  stenographers,  to  be  paid  by  the  comptroller  upon  the  certifi- 
cate of  the  chairman  of  the  committee  and  the  speaker  of  the  assembly  and 
president  or  temporary  president  of  the  senate,  respectively,  the  sum  of  one 
hundred  and  seventy-five  thousand  dollars  ($175,000)  or  so  much  thereof  as 
may  be  necessary. 

It  is  now  claimed  on  behalf  of  the  claimants  herein,  that  the 
claims  now  before  the  board  "  were  considered  by  the  legislature 
and  are  a  part  of  said  sum  of  one  hundred  and  seventy-five 
thousand  dollars  ($175,000)  appropriated  as  previously  found." 

It  is  further  pointed  out  by  the  claimants  that  the  chairman 
of  the  committee  of  the  whole  that  conducted  the  investigation 
and  the  temporary  president  of  the  senate,  acting  under  the  pro- 
vision of  chapter  513  of  the  Laws  of  1910,  above  set  forth,  did 
approve  and  allow  the  bills  presented  to  them  by  the  claimants 
in  the  sums  set  forth  in  the  claims  now  presented. 

The  record  shows  that  the  officers  above  named  did  sign  and 

approve  said  bills,  and  said  bills  are  now  before  the  board  as 

exhibits.     That  these  officers  intended  by  said  indorsement  and 
Deft.  Rep.  Vol,  IV  24 
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certificate  that  these  sums  should  be  paid  by  the  comptroller  from. 
the  contingent  fund  provided  for  in  chapter  613  of  the  Laws  of 
1910  cannot  be  seriously  questioned.  As  a  matter  of  fact,  such 
approval  and  intention  is  not  questioned  by  the  attomey-generaL 

The  comptroller  upon  the  presentation  of  these  vouchers  and 
approved  bills  for  payment  refused  to  pay  same.  Thereafter  an 
act  was  passed  by  the  legislature  (Laws  of  1912,  chap.  274) 
entitled  "An  act  to  confer  jurisdiction  upon  the  board  of  claims 
to  hear,  audit  and  determine  the  alleged  claims  for  expenses  and 
services  of  expert  witnesses  and  compensation  of  counsel  employed 
during  the  investigation  ordered  by  a  resolution  of  the  senate 
adopted  January  20th  in  the  year  1910." 

The  bill  became  a  law  by  approval  of  the  governor  April  11, 
1912. 

Thus  the  legislature  remitted  the  entire  matter  covered  by  these 
claims  and  claims  of  a  similar  nature  growing  out  of  the  same 
transaction  to  this  board  of  claims  to  render  judgment  thereon. 
The  claims  were  filed  within  six  months  from  the  passage  of 
chapter  274  of  the  Laws  of  1912,  and  a  notice  of  intention  to  file 
these  claims  was  filed,  in  accordance  with  section  264  of  the 
Code  of  Civil  Procedure  of  the  state. 

The  counsel  for  the  senator  from  the  forty-first  district 
(Conger)  in  April  had  previously  filed  claims  for  services  and 
expenses  in  this  investigation,  and  these  claims,  after  a  hearing 
before  this  board,  were  allowed  and  an  opinion  was  rendered  and 
unanimously  adopted  by  the  board  setting  forth  in  extenso  the 
grounds  for  the  board's  decision. 

Broadly  speaking,  the  board  came  to  the  conclusion  that  the 
state  owed  a  moral  obligation  to  pay  for  the  services  of  the 
counsel  who  had  prosecuted  the  charges  before  the  senate  against 
the  senator  from  the  thirty-seventh  district  (AUds).  This  de- 
cision was  based  on  the  proposition  that  the  people  of  the  state 
as  a  sovereign  power  had  a  moral  interest  of  the  very  highest 
character  in  ascertaining  the  truth  of  the  statements  made  by 
Senator  Conger,  although  uttered  originally  in  a  private  conver- 
sation not  intended  for  publication  or  public  discussion,  concem- 
ino^  the  integrity  of  a  fellow  senator,  who  at  that  very  time  was 
acting  as  president  pro  tempore  of  the  senate. 
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It  was  further  pointed  out  in  that  opinion  that^  while  chapter 
513  of  the  Laws  of  1910  did  not  specifically  name  the  services 
and  disbursements  set  up  by  the  claimants  in  the  Conger  case 
ai.d  authorize  a  claim  therefor  upon  the  state,  nevertheless  a  fund 
was  provided  out  of  which  said  services  and  disbursements  could 
be  paid  for,  provided  the  Board  of  Claims  found,  under  the 
powers  conferred  upon  it  subsequently  in  chapter  274  of  the 
Laws  of  1912,  that  the  state  owed  a  moral  or  legal  obligation,  or 
both,  to  pay  for  said  services.  The  board  based  its  ruling  in 
that  matter  (Conger  case)  upon  a  line  of  decisions,  among  others 
Cole  V.  State,  102  N.  Y.  48 ;  Cayuga  County  v.  State,  153  id. 
279;  O'Hara  v.  State,  112  id.  146;  Quayle  v.  State,  192  id.  47. 

The  board  further*  stated  that,  as  the  state  had  secured  tlie 
advantage  of  the  services  of  the  counsel  for  the  senator  from 
the  forty-first  district  (Conger),  after  substantially  indicating  to 
him,  in  a  resolution  of  the  senate,  to  formulate  his  charges,  the 
state  should  pay  for  the  work  thus  done. 

The  contention  of  the  attorney-general  in  the  Conger  claim 
that  the  audit  and  allowance  of  the  bills  by  the  chairman  of  the 
committee  of  the  whole  and  the  temporary  president  of  the  senate 
did  not  carry  any  force  and  was  wholly  ineffective,  was  met  by 
the  statement  that  this  board,  apart  from  its  general  jurisdiction 
conferred  broadly  in  the  Code  of  Civil  Procedure,  had  been  given 
power  specially  by  the  legislature  to  hear  and  determine  the 
claims  in  question  and  that  the  power  of  the  legislature  to  confer 
such  jurisdiction  upon  the  board  was  in  nowise  affected  by  any 
constitutional  restraint,  as  was  evidenced  by  the  line  of  decisions 
of  the  Court  of  Appeals  of  this  state  hereinbefore  named,  and  a 
lona:  line  of  other  decisions  to  the  same  effect. 

We  have  tried  to  set  forth  in  this  opinion  the  breadth  and 
strength  of  the  points  set  up  by  the  claimants  in  the  able  and 
exhaustive  briefs  submitted  to  the  board.  We  come  squarely  now 
to  the  question:  Should  the  board  recognize,  under  its  powers, 
an  obligation,  moral  or  legal,  upon  the  state  to  allow  claims  now 
before  us  and  enter  judgment  in  favor  of  the  claimants  ? 

The  board  miist  answer  this  question  in  the  negatives 

Substantially  the  claim  rests  upon  an  appeal  to  the  sense  of 
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equity  of  the  state  as  represented  in  this  Board  of  Claims.  This 
is  so  because^  notwithstanding  the  general  but  indefinite  terms  of 
the  supply  bill,  chapter  513  of  the  Laws  of  1910,  the  legislature 
and  tlie  inherent  powers  of  this  board  ultimately  place  the  decision 
of  the  point  in  the  Board  of  Claims,  subject,  of  course,  to  the 
usual  right  of  appeal. 

The  contention  is  made  by  the  counsel  for  the  claimants  that 
the  services  of  the  defense  were  as  valuable  to  the  senate  as  the 
services  of  the  counsel  for  the  senator  making  the  charges.  This 
may  likewise  be  said  in  an  ordinary  criminal  or  civil  action. 
Does  a  like  conclusion,  as  is  contended  for  in  this  case  by  the 
claimants'  counsel,  follow  in  such  actions  J  Yet  the  board  does 
not  follow  this  illustration  as  a  technical  precedent.  Assuming 
that  the  senator  from  the  thirty-seventh  district  (AUds)  did  not 
pay  his  counsel  and  the  expenses,  and  payment  would  be  a  normal 
procedure  in  such  circumstances,  the  board  cannot  feel  the  weight 
of  moral  obligation  on  the  state  to  pay  for  services  in  the  defense 
of  conduct  which  was  adjudged  by  the  senate  itself  to  be  in 
derogation  of  the  dignity  and  integrity  of  the  senate  and  involved 
a  moral  lapse  on  the  part  of  the  respondent. 

A  contrary  conclusion  appears  to  the  board  to  be  carrying  the 
doctrine  of  moral  obligation  on  the  part  of  the  state  to  too  great 
an  extreme. 

The  work  of  the  counsel  who,  on  the  record,  represented  Senator 
Conger,  wa3  almost  indispensable  to  the  proper  conduct  of  the 
investigation  ordered  by  the  senate.  If  these  counsel  had  not  per- 
formed this  work  the  senate  would  have  been  compelled  to  have 
the  work  done  directly  by  itself  for  the  proper  sifting  of  the 
charges  against  one  of  its  members.  Can  it  be  said  that  this 
consideration  applies  with  equal  force  to  the  services  of  the 
counsel  for  the  respondent?  By  force  of  circumstances  the  re- 
spondent was  compelled  to  secure  counsel  and  present  his  defense. 
If  he  had  not  done  eo  the  charges  against  him  would  have  been 
sustained  in  default  of  a  defensa  If  the  senator  had  not  inter- 
posed a  defense  and  appeared  by  counsel,  can  it  be  reasonably 
said  that  the  senate  would  have  been  compelled  to  provide  by 
assignment  counsel  for  the  respondent? 
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The  terms  of  the  resolution  of  the  senate  ordering  the  investi- 
gation allowed  the  privilege  of  counsel  to  the  respondent. 

It  will  also  be  noted  that  on  the  face  of  the  record  the  investi- 
gation by  the  senate^  out  of  which  the  claims  now  before  the 
board  grew,  was  demanded  by  Senator  AUds. 

It  will  also  be  noted  in  the  rules  and  methods  of  procedure 
adopted  by  the  senate,  quoted  herein  {supra.  Rule  3),  that  the 
senator  filing  the  charges  and  the  senator  against  whom  the  same 
are  filed  "  shall  be  entitled  to  be  represented  and  heard  by  counsel, 
and  proper  places  for  the  counsel  shall  be  assigned  in  the  chamber. 
If  no  charges  are  filed,  the  senator  demanding  the  investigation 
shall  be  entitled  to  counsel,  and  in  such  case  the  senate  will 
employ  counsel  if  then  deemed  necessary."    Hule  3. 

Bule  4  reads :  "  Whether  any  such  charges  be  filed  or  not,  the 
senate  will  proceed  with  the  investigation  demanded  on  the  eighth 
day  of  February,  1910." 

Assuming  that  under  Rule  4  and  in  the  contingency  therein 
provided  for  the  senate  had  proceeded  with  the  investigation  in 
the  absence  of  charges  being  filed  by  Senator  Conger,  and  that 
the  senate  had  thereupon  engaged  counsel  to  assist  it  in  the  in- 
vestigation, it  is  quite  manifest  that  the  senate  would  in  such 
case  have  provided  for  the  paying  of  counsel  and  expenses  thus 
engaged  by  itself  and  that  a  moral  obligation  would  have  rested 
upon  the  state,  apart  from  legislation,  to  pay  for  the  services  thus 
rendered. 

Senator  Allds,  the  respondent,  would  in  that  case  have  been 
entitled  to  counsel.  If  the  charges  were  sustained,  the  result 
which  actually  occurred,  would  the  counsel  for  Senator  Allds  be 
entitled  to  compensation  for  their  services  and  reimbursement 
for  expenses  from  the  state  ?  Would  a  moral  obligation  rest  upon 
the  state  to  meet  these  expenses  and  reasonable  compensation  to 
counsel  ? 

These  questions  seem  to  answer  themselves  in  only  one  way, 
namely,  that  the  state  should,  in  such  a  procedure,  pay  for  the 
work  done  in  its  behalf,  through  the  senate,  but  that  no  moral 
obligation  would  rest  upon  it  to  pay  for  the  services  of  the  counsel 
for  the  respondent 
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The  situation,  and  the  conclusion  growing  therefrom,  seems 
to  the  board  not  to  be  radically  changed  by  reason  of  the  alter- 
native course  of  procedure  adopted  by  the  senate,  that  is,  the 
course  actually  taken  in  the  investigation. 

Whether  Senator  Conger  filed  the  charges  or  not,  the  senate 
had  resolved  to  carry  on  the  investigation  (Rule  4).  If  the 
senate  had  done  so  through  the  medium  of  its  own  members  ex- 
clusively, without  counsel,  and  Senator  Allds  had  appeared  with 
counsel,  could  it  be  said  that  the  state  should  pay  for  the  services 
of  the  counsel  and  witnesses  of  Senator  Allds?  It  seems  mani- 
fest that  there  is  but  one  answer  to  that  proposition,  namely,  that 
Serator  Allds  should  pay  for  his  own  counsel  and  expenses  in  his 
defense.  Only  in  the  event  of  his  honorable  acquittal  of  the 
charges  could  he  properly  appear,  either  in  person  or  through  his 
counsel,  to  ask  the  state  to  make  some  provision  for  the  expenses 
to  which  he  had  been,  supposedly,  unjustly  put.  When  the  re- 
verse is  the  result  of  the  investigation,  and  the  charges  are  sus- 
tained, it  is  difficult  to  see  where  there  is  ground  for  relief  in  the 
plea  that  the  state  owes  a  moral  obligation  to  the  respondent's 
counsel.  This  is  not  to  say  that  these  counsel,  who  are  among  the 
most  eminent  in  the  state,  did  not  do  valuable  work,  and  this  like- 
wise applies  to  the  two  distinguished  handwriting  experts.  It 
does,  however,  appear  to  the  board  that  the  foundations  of  a 
moral  claim  against  the  state  are  wanting.  While  there  is  some 
ground  of  inference,  supported  by  the  action  of  the  senate  officers 
in  approving  the  accounts  to  show  that  the  legislature  had  con- 
templated in  the  "  supply  bill "  meeting  such  a  claim,  as  was  indi- 
cated by  the  board's  opinion  on  the  Conger  claim,  yet  the  intent 
of  the  act  is  not  clear  and  decisive.  Moreover,  the  legislature 
subsequently  put  the  whole  matter  in  the  hands  of  the  Board  of 
Claims  for  its  determination.  This  is  the  determination  which 
we  are  now  arriving  at. 

The  board  accordingly  disallows  the  claims  above  set  forth  and 
directs  the  entry  of  an  order  dismissing  the  same. 

All  concur* 
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Fredebick  J.  HsBMAir  and  Another,  v.  State  of  New  Tobk. 

No.  10686. 

Value  of  ice  stored  in  ice-house  at  time  of  appropriation — failure  of  cUimant 
to  protect  morable  personal  property. 

Where  the  owner  of  an  ice-house  had  ample  time  within  which  to 
protect  his  movable  property,  the  ice,  and  where  whatever  loss  he  may 
have  suffered  could  not  reasonably  be  attributed  to  the  action  of  the 
state  in  appropriating  the  land  and  the  ice-house  structure  thereon,  his 
claiji  for  damages  for  the  loss  of  the  ice  will  be  dismissed. 

Claim  against  the  state  of  New  York  for  damages  for  loss  of 
ice  stored  in  house  appropriated  by  the  state. 

Bamum  &  Wells,  for  claimant 

Frank  W.  Brown,  leputy  attorney-general  (Michael  H.  Quirk, 
of  counsel). 

Per  Curiam. —  No  allowance  is  made  for  the  value  of  ice 
claimed  to  be  stored  in  the  ice-house  at  the  time  of  appropriation. 
The  claimant,  in  the  opinion  of  the  board,  did  not  show,  in  his 
case,  that  the  loss  of  ice  claimed  by  him  resulted  from  the  appro- 
priation of  the  land  and  ice-house  by  the  state.  The  claimant  had 
ample  time  and  opportunity  to  remove  the  ice  in  the  ice-house.  It 
was  shown  on  the  trial  that  a  number  of  his  neighbors  actually 
did  remove  much  of  the  ice,  one  witness  testifying  that  he  re- 
moved forty  tons  and  stored  it.  This  was  a  portion  of  the  ice 
claimed  to  have  been  lost  by  reason  of  the  appropriation.  The 
claimant  did  not  take  the  necessary  and  reasonable  steps  to  pro- 
tect and  save  his  movable  personal  property  and  cannot,  therefore, 
complain  of  a  loss  chiefly  caused  by  his  own  lack  of  action. 

The  appropriation  by  tho  state  took  place  by  the  service  of  the 
usual  notice  and  map,  June  15,  1911.  The  ice-house  was  not 
demolished  until  the  following  September  and,  according  to  the 
testimony,  this  work  continued  for  about  five  and  one-half  days, 
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accordlDg  to  the  testimony  6f  two  of  the  workmen,  James  Baysner 
and  also  of  Richard  H.  AUei-ton.  There  was  a  period  of  three 
months  in  which  the  ice  could  have  been  removed,  or  taken  care 
of  otherwise  by  the  owner. 

Upon  the  trial  there  was  much  conflict  of  tesftimony  between 
the  witnesses  for  the  claimant  and  the  witnesses  for  the  state  as 
to  the  amount  of  ice  actually  in  the  ice-house  at  the  time  the  ice- 
house was  demolished.  One  witness  for  the  state  teBtified  posi- 
tively that,  at  the  time  the  building  was  finally  demolished,  no 
ice  remained  inside  of  what  had  been  the  ice-house  enclosure. 
Equally  positive  and  credible  testimony  was  offered  by  claimant's 
witnesses  to  the  effect  that  considerable  ice  remained  within  the 
ice-house  enclosure  when  the  building  was  finally  demolished. 

The  board  does  not  undertake  to  solve  this  conflict  of  testimony 
as,  in  view  of  the  length  of  time  between  the  appropriation  and 
the  final  demolishing  of  the  building,  it  is  immaterial  as  to 
whether  there  was  much  or  little  ice  in  the  ice-house  at  the  time 
the  building  was  actually  torn  down.  The  essential  point  is  that 
the  owner  of  the  ice-house  (the  claimant  in  this  case)  had  ample 
time  in  which  to  protect  his  movable  property,  the  ice,  and  that 
whatever  loss  he  may  have  suffered  (and  the  testimony  on  both 
sides  is  in  direct  conflict  on  this  point)  could  not  be  reasonably 
attributed  to  the  action  of  the  state  in  appropriating  the  land  and 
the  ice-house  structure  of  claimant. 

This  memorandum  refers,  of  course,  only  to  the  ice  stored 
within  the  building  appropriated  and  not  in  any  way  to  the 
actual  building  itself. 


BOBEBT  VORD  V.  StATE  OF  NeW  YoBJL 

No.  604  A. 

Authority  of  superintendent  of  public  works  to  destroy  canal  boats  — -  section 
183  of  Canal  Law,  and  chapter  aSo^  Laws  of  1899,  construed  —  written 
notice  of  intention  necessary. 

Where  au  old  canal  boat,  upon  which  the  owner  was  living,  was  lying 
in  a  basin  of  the  Erie  canal,  far  removed  from  the  main  channel,  and 
navigation  of  the  canal  was  in  no  wise  interrupted  or  endangered  thereby, 
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and  such  boat  was  destroyed  by  burning  by  order  of  canal  officials 
without  serving  upon  tLe  owner  thereof  the  ten  days'  notice  in  writing 
required  by  law^  the  state  is  liable  to  such  owner  in  danmges  to  the 
amount  of  the  value  of  such  boat  and  contents. 

Claim  against  the  state  of  New  York  for  the  value  of  a  canal 
boat  and  contents  destroyed  by  order  of  an  official  of  the  state 
canal. 

Smith  O'Brien,  for  claimant 

Frank  W.  Brown,  deputy  attorney-general  (Michael  H.  Quirk, 
of  counsel). 

RoowEY,  Chairman. —  This  claim  is  for  the  value  of  an  old 
canal  boat,  and  its  contents,  which  were  burned  by  order  of  an 
official  of  the  state  canal.  The  claim  filed  with  the  board  of 
claims  was  originally  for  $887.50.  Upon  the  trial  of  the  case  at 
the  Rochester  term  in  October  the  evidence  submitted  went  to 
show  that  no  greater  loss  was  sustained  by  the  claimant  than  the 
value  of  $323.64,  as  follows: 

The  720  feet  of  oak  pknk  out  of  which  the  beams  or 
sills  were  made,  the  claimant  testified  was  worth 
$22  or  $23  per  1,000.  Taking  his  lowest  esti- 
mate of  $22,  it  would  amount  to $15  84 

The  lower,  or  under  floor,  which  is  80  feet  long,  16 
feet  wide,  and  2  inches  thick,  amounts  to  2,400 
feet  which  the  claimant  said  was  worth  $22  to  $23 
per  1,000,  and  again  taking  his  lowest  figure,  it 
amounts  to 52  80 

The  upper  or  top  deck,  or  floor  which  is  the  same 
size,  and  which  the  claimant  testified  was  worth 
from  $15  to  $20  per  1,000,  again  taking  his  lowest 
figure,   amounts  to $36  00 

The  deck  built  over  the  boat  by  the  claimant  he  testi- 
fied was  worth 40  OO 
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The  remainder  of  the  boat^  including  the  entire  canal 
boat,  thousands  and  thousands  of  feet  of  lumber, 
besides  all  the  iron  i^hich  goes  with  such  a  boat, 

the  claimant  valued  at 75  00 

There  was  stored  and  used  in  the  boat  the  follow- 
ing personal  property: 

700  panes  of  window  glass,  7  x  9,  at  5  cents 85  00 

1  Singer  sewing  machine 15  00 

2  stands 2  00 

2  extension  tables 3  00 

6  chairs 3  00 

3  bed  springs 3  00 

3  feather  beds 15  GO 

Dishes 5  00 

2  stoves 3  00 

10  comfortables 10  00 

Axe,  saw,  plane  and  other  tools 5  00 

12  pictures 2  00 

Hand  cart 3  00 

Total  personal  belongings 104  00 

Making  a  total  of $323  64 


This  estimate  of  the  property  and  the  value  of  the  property 
actually  burned  was  substantially  undisputed  by  the  attorney- 
general.  The  attorney-general  moved  to  dismiss  the  claim  at  the 
close  of  the  claimant's  case  and  at  the  close  of  the  entire  case 
chiefly  on  the  ground  that  there  was  no  liability  on  the  part  of  the 
state,  even  conceding  the  facts  alleged  by  the  claimant  and  sup- 
ported by  his  testimony. 

The  facts  appeared  to  be  these, —  the  old  canal  boat  in  question, 
known  as  the  "  Peter  Mahoney,"  was  lying  in  what  is  known  as 
the  eastern  widewaters  in  the  city  of  Rochester.  The  wide- 
waters  are  a  portion  of  the  Erie  canal  and  the  boat  in  question 
laid  near  the  west  side  of  the  Culver  street  bridge,  which  is  over 
the  Erie  canal  at  Culver  road  in  the  city  of  Eochester.     The 
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water  was  out  of  the  canal  at  the  time  in  question.  The  boat 
had  laid  in  this  position  for  sometime  previous  to  May  16,  1912. 
The  claimant  was  living  in  the  boat  at  the  time,  and  the  articles 
claimed  by  him  to  have  been  burned  were  alleged  to  have  been  in 
the  canal  boat. 

It  seems  that  on  or  about  May  16,  1912,  Thomas  J.  Leddy, 
superintendent  of  the  section  of  the  canal  in  which  the  wide- 
waters  basin  exists,  acting  upon  instructions  of  the  division  super- 
intendent, gave  orders  that  the  claimant's  boat,  and  also  two 
other  boats  lying  along  side  claimant's  boat,  should  be  burned. 
This  order  was  carried  out  on  the  date  mentioned  above,  during 
the  absence  of  the  claimant.  Mr.  Leddy  testified  that  an  official 
of  the  city  of  Eochester  had  requested  the  removal  of  the  boats  on 
the  ground  that  they  were  an  "  eyesore."  No  testimony  appeared 
at  the  trial  to  show  that  the  boats  were  considered  to  be  interfer- 
ing with  the  navigation  of  the  canal.  The  widewaters,  so  called 
"  widewaters,"  are  off  the  main  channel  of  the  canal. 

Some  testimony  was  offered  by  the  state  to  show  that  claimant 
had  been  told  verbally  that  the  superintendent  of  public  works 
had  ordered  that  his  boat  should  be  destroyed  before  the  opening 
of  the  canal.  It  was  undisputed  that  the  burning  of  the  boat  in 
question  was  done  by  canal  officials  in  the  regular  course  of  their 
employment;  that  the  claimant  did  actually  suffer  a  loss  as  a 
result  of  said  act  and  the  only  dispute  remaining  between  the 
claimant  and  the  state,  as  represented  by  the  attorney-general,  was 
whether  proper  method  had  been  taken  to  carry  out  the  act  in 
question ;  namely,  the  burning  of  the  boat  and  its  contents. 

The  learned  attorney-general,  upon  the  trial,  referred  to  section 
183  of  the  Caral  Law  and  chapter  280  of  the  laws  of  1809,  as 
sufficient  warrant  for  the  act  of  the  canal  officials  in  question,  out 
of  which  this  claim  grows.     This  section  reads  as  foliowj: 

%  183.  Seizure  of  obstructions. —  The  superintendent  of  public  works,  his 
assistants,  deputy  and  every  superintendent  or  agent  employed  upon  the 
canals  may  sei?^  all  boats,  rafts,  logs  or  any  floating  or  sunken  thing  found 
in  a  canal,  or  any  article  not  under  the  care  or  charge  of  any  person,  found 
upon  the  towpath  thereof  and  sell  the  same  at  public  auction  after  giving 
ten  days'  written  notice  of  the  sale,  conspicuously  posted  at  two  public  places 
nearest  to  the  place  where  such  boat,  logs,  floating  or  sunken  thing  or  other 
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article  is  found,  unless  before  the  time  of  sale  the  owner  of  the  article  appsars 
and  claims  the  same  and  pays  the  cost  of  seizure  and  expenses  of  removal. 

The  avails  of  such  sale  shall  be  accounted  for  by  the  officer  making  the 
same  to  the  commissioners  of  the  canal  fund,  who  may,  on  the  application 
(if  the  owner  and  due  proof  of  ownership,  pay  over  such  proceeds  to  him  after 
deducting  the  forfeiture  and  all  costs  and  reasonable  charges  thereon. 

If  the  navigation  of  a  canal  is  interrupted  or  endangered,  the  superintendent 
of  public  works  may  cut  up,  destroy  or  remove  any  canal  boat,  vessel  or  other 
thing  in  or  partly  in  the  canal,  and,  if  the  same  is  in  the  canal  without  the 
fault  of  the  owner,  the  damages  sustained  by  him  in  consequence  of  such 
destruction  shall  be  paid  to  him,  and  if  the  superintendent  is  unable  to  agree 
with  the  owner  as  to  the  amount  of  such  damages,  they  shall  be  ascertained 
and  determined  in  the  same  manner  as  damages  for  the  temporary  appropria- 
tion of  lands  for  the  repairs  of  the  canals. 

Chapter  280  of  the  Laws  of  1899.  §  37.  There  shall  be  allowed  and 
paid  to  every  person  sustaining  damages  from  the  canals  or  from  their  us^ 
or  management,  or  resulting  or  arising  from  the  neglect  or  conduct  of  any 
officer  of  the  state  having  charge  thereof,  or  resulting  or  arising  from  any 
accident,  or  other  matter  or  thing  connected  with  the  canals,  the  amount  of 
such  damages  to  be  ascertained  and  determined  by  the  proper  action  or  pro- 
ceedings before  the  court  of  claims;  but  no  judgment  shall  be  awarded  by 
such  court  for  any  such  damages  in  any  case  unless  the  facts  proved  therein 
make  out  a  case  which  would  create  a  legal  liability  against  the  state,  were 
the  same  established  in  evidence  in  a  court  of  justice  against  an  individual 
or  corporation;  provided  that  the  provisions  of  this  act  shall  not  extend  to 
claims  arising  from  damages  resulting  from  the  navigation  of  the  canals. 

It  would  seem  from  section  183  that  the  superintendent  of  pub- 
lic works,  or  the  superintendents  of  the  canal,  may  seize  boats, 
rafts,  etc.,  not  under  the  care  or  charge  of  any  person  and  sell 
same  at  public  auction,  "  after  giving  ten  days'  written  notice  of 
the  sale,  conspicuously  posted  at  two  public  places  nearest  to  the 
place  where  such  boat,  logs,  floating  or  sunken  thing  or  other 
article  is  found,  unless  before  the  time  of  sale  the  owner  of  the 
article  appears  and  claims  the  same  and  pays  the  cost  of  seizure 
and  expenses  of  removal."  Further  provision  is  made  in  this 
section  that  the  proceeds  of  any  such  sale  shall  be  paid  over  to 
the  owner,  less  the  cost  of  seizure  and  the  expense  of  removal. 

It  was  undisputed  at  the  trial  that  no  written  notice  had  been 
given  to  this  claimant  and  that  the  verbal  notice,  heretofore  re- 
ferred to,  had  been  more  in  the  nature  of  a  casual  conversation 
which  had  occurred  some  months  prior  to  the  date  of  the  burning 
of  the  boat.     The  claimant,  in  his  testimony,  alleged  that  he  did 
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not  recall  even  this  conversation  but,  as  two  witnesses  for  the 
state  said  that  such  a  conversation  had  occurred,  it  might  be  ac- 
cepted that  some  such  remark  had  been  made  to  the  claimant 
seme  months  before  the  date  of  the  firing  of  the  boat.  Mr.  Leddy, 
the  superintendent,  testified  that  he  did  not  know  how  long  be- 
fore the  date  of  the  fire  he  had  told  Mr.  Vord,  the  claimant,  that 
he  had  orders  to  destroy  the  three  boats. 

A  portion  of  section  183  (supra)  gives  the  superintendent  of 
public  works  power  to  destroy,  cut  up  or  remove  any  canal  boat, 
vessel  or  other  thing  in  or  partly  in  the  canal,  "  if  the  navigation 
of  a  canal  is  interrupted  or  endangered."  There  was  no  testi- 
mony offered  on  the  trial  to  show  that  the  navigation  of  the  canal 
was  actually  interfered  with  by  reason  of  the  presence  of  the 
claimant's  boat  in  the  widewaters.  In  fact,  the  boat  in  question 
was  far  removed  from  the  main  channel  of  the  canal  and  the  pur- 
pose of  the  destruction  of  the  three  boats,  among  them  the 
claimant's  boat,  was  apparently  the  clearing  of  the  basin  of  what 
seemed  to  be  an  unsightly  object,  at  the  request  of  the  city  of 
Rochester  and  for  the  purpose  of  improving  the  city  park  in  that 
immediate  neighborhood.  The  claimant's  canal  boat  laid  about 
four  or  five  hundre<l  feet  from  the  canal  proper.  It  did  not  in- 
terfere with  the  towpath  of  the  canal. 

It  would  seem,  therefore,  that  under  the  circumstances  of  the 
case,  as  developed  on  the  trial,  the  proper  and  regular  manner 
prescribed  by  the  statute  for  the  removal  or  destruction  of  the 
boat  of  the  claimant,  would  be  to  serve  upon  him  a  written  ten 
days  notice.  It  was  undisputed  upon  the  trial  that  this  step  was 
not  taken  by  any  of  the  state's  oflBcials.  A  number  of  other  boats 
were  along  the  shore  of  this  widewaters  basin  and  were  not 
destroyed.  The  claimant's  boat  was  apparently  deemed  to  be  of 
no  value.  The  water  being  out  of  the  canal  it  would  have  been 
impossible  for  the  claimant,  at  the  time  of  the  fire,  to  take  his 
boat  out  into  the  main  channel  of  the  canal,  thereby  removing  it 
from  the  widewaters.  He  could  not  do  this  until  the  water  had 
come  into  the  canal.  The  water  had  just  begun  to  come  into  the 
canal  but  did  not  reach  the  basin  at  the  time  the  state's  official 
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ordered  the  boat  burned.  Apparently  it  was  considered  aa  a 
derelict  without  a  value  of  any  kind.  But,  aa  a  matter  of  fact,  it 
had  some  small  value  and  undisputedly  contained  some  personal 
property  of  the  claimant  All  this  was  burned  in  the  fira  The 
articles  named  above  as  having  been  burned  and  proven  on  the 
crial,  the  claimant  testified  were  to  be  used  by  him  in  starting  the 
building  of  a  little  home  and  making  a  garden.  The  window 
glass  he  intended  to  use  for  a  little  hot-house.  The  fire  destroyed 
every  piece  of  property  he  had  in  the  world.  The  claimant  is  a 
man  far  advanced  in  years.  The  undisputed  testimony  showed 
that  the  claimant  (Eobert  Vord)  actually  lived  on  the  canal  boat ; 
that  this  fact  was  well  known  to  the  state  officials  and  that  clearly 
the  claimant's  boat  was  not  an  abandoned  derelict. 

The  board  holds  that  a  written  notice  should  have  been  served 
upon  this  claimant  before  his  boat  was  destroyed;  that  the  cir- 
cumstances of  the  situation  did  not  warrant  the  burning  of  this 
boat  on  mere  conversational  notice;  that  the  boat  rested  where  it 
did  at  the  time  it  was  burned  by  the  tacit  consent  of  the  state; 
that  it  was  not  shown  to  be  an  obstruction  to  navigation;  that 
while,  undoubtedly,  the  state's  officials  in  charge  of  the  canals 
had  a  right  to  change  the  boat's  position,  to  make  it  move  on  when 
the  water  had  come  into  the  canal  and  it  was  possible  to  do  so; 
yet,  that  it  should  not  have  been  destroyed  in  the  way  in  which  it 
was  destroyed;  that  the  statute  was  not  complied  with  in  the 
destruction  of  the  boat  and  that  the  loss  to  the  claimant  followed 
directly  from  this  lack  of  compliance  by  the  state's  officials  with 
the  terms  of  the  statute. 

The  board  therefore,  denies  the  motion  of  the  attorney-general 
to  dismiss  the  claimant's  case  and  finds  in  favor  of  the  claimant 
in  the  sum  of  $323.64,  with  interest  from  the  16th  day  of  May, 
1912. 

All  concur. 
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Henby  S.  Debmott,  as  Executor,  Etc,  v.  State  of  New  Yobk. 

No,  5404. 

Equities  arising  out  of  aBnulment  of  grant  of  vse.of  water  of  canal  for  mill 
purposes  ^  power  of  board  of  claims  to  consider  same  —  decision  of  Court 
of  Appeals  in  Dermott  et  aL  ▼.  State^  99  N.  Y.  xoi,  not  res  adjudicata. 

Claimant's  tt^stator  was  the  grantee  of  certain  rights  to  the  use  of  a 
column  of  water,  taken  from  the  Erie  canal  for  mill  purpo&es,  such  rights 
heing  derived  from  one  to  whom  the  state  of  New  York  had  granted  a 
like  privilege  through  its  canal  commissioners.  Such  commissioners  sub- 
sequently revoked  said  grant  by  virtue  of  an  act  of  the  legislature,  which 
declared  that  it  should  be  lawful  for  them  "  from  time  to  time  •  *  * 
entirely  to  revoke  any  grant  •  •  •  for  the  preservation  of  the  navi- 
gation of  said  canal."  A  claim  for  damages  for  such  revocation  was  dis- 
missed by  the  board  of  claims.  The  judgment  of  the  board  of  claims 
was  affirmed  by  the  Court  of  Appeals  in  Dermott,  et  al.,  v.  State,  91» 
N.  Y.  101.  The  board  now  holds  that  under  the  decision  in  this  case  it 
has  power  to  consider  and  determine  the  equities  of  claimant,  and  so 
orders. 

Claim  against  the  state  for  damages  for  revocation  of  grant  of 
iter  power  from  canal. 


water  power  from  canal 


Montignani  &  O'Brien,  for  claimant 

Frank  W.  Brown,  deputy  attorney-general  (Michael  H.  Quirk, 
of  counsel). 

EooNEY,  Chairman. —  This  claim  is  before  the  board  upon  the 
motion  of  the  attorney-general  to  dismiss  same  on  the  ground  that 
it  is  res  adjudicata,  and  that  it  is  barred  by  the  decision  of  the 
Court  of  Appeals  as  recorded  in  Dermott  v.  State,  99  N.  Y.  101. 
Before  passing  upon  this  contention  of  the  attorney-general  a 
brief  statement  of  the  subject  matter  of  the  claim  may  be  made 
from  the  record  as  it  now  appears  before  this  board. 

In  the  year  1822  one  Archibald  Mclntyre,  both  for  himself 
and  as  executor,  was  the  owner  of  a  certain  mill  and  mill-site  at 
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Waterford  in  the  county  of  Saratoga,  N.  Y.,  at  or  near  the  junc- 
tion of  the  northern  branch  of  the  Mohawk  river  with  the  Hudson 
river.  Connected  with  this  property  and  an  essential  part  of  it 
was  a  dam  which  crossed  the  Mohawk  river,  thereby  raising  the 
water  of  the  river  for  the  use  of  said  dam.  In  or  about  the  year 
1822,  during  the  construction  of  the  original  Erie  canal,  certain 
commissioners,  acting  for  and  in  behalf  of  the  state  of  New 
York  and  under  its  authority,  removed  this  dam  and  so  altered 
the  flow  of  the  river  as  to  destroy  the  water  rights  and  privileges 
conneoted  with  the  milling  property  of  Mclntyre.  The  state  of 
Xew  York,  by  an  act  of  its  legislature  (Laws  of  1822,  chap. 
270,  April  17,  1822),  authorized  and  directed  its  canal  commis- 
sioners in  their  discretion  to  grant  and  convey  to  the  sa^d  Archi- 
bald Mclntyre,  both  for  himself  and  as  executor  of  one  John 
McDonald,  deceased,  subject,  however,  to  certain  restrictions  and 
limitations  hereinafter  described,  the  right  of  drawing  water  from 
the  said  canal,  at  any  point  between  the  Mohawk  river  and  the 
city  of  Albany.  This  act  authorized  the  taking  of  a  column  of 
water  such  as  should  be  deemed  sufficient  to  propel  four  run  of 
millstones  for  grinding  flour.  This  grant  was  in  the  nature  of 
compensation  for  the  destruction  of  the  dam  in  the  river.  Sub- 
sequently, by  the  act  of  April  17,  1822  (Laws  of  1827,  chap. 
100),  this  right  was  modified  and  said  Mclntyre  was  given  the 
privilege  of  drawing  water  from  the  canal  at  any  point  between 
the  city  of  x\lbany  and  a  point  upon  the  canal  one  mile  north  of 
the  village  of  Waterford.  Mclntyre  subsequently  exercised  the 
right  thus  granted  of  taking  water  from  the  said  canal  and  he  and 
his  grantees  and  executors  remained  in  possession  and  exercise  of 
this  right  down  to  and  including  the  year  1876. 

At  that  time,  namely,  1876,  one  Stephen  C.  Dermott  was  the 
sole  owner  of  the  flouring  mill  situated  at  the  place  where  the 
column  of  water  was  taken  from  the  canal  under  the  grant  to  Mc- 
lntyre and  held  his  property  and  his  privilege  to  take  the  water 
by  agreements  and  grants  given  by  Mclntyre  and  his  grantees 
and  assigns.  The  flouring  mill  then  operated  by  Stephen  C. 
Dermott,  who  was  succeeded  in  title  by  the  present  claimant, 
Henry  S.  Dermott,  as  sole  executor  of  his  last  will  and  testament, 
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consisted  of  a  substantial  wooden  structure,  provided  with  firstr 
class  machinery  for  flouring,  in  complete  workiug  order  and 
manufacturing  some  440  barrels  of  flour  per  day.  It  had  ex- 
cellent shipping  facilities  and  was  a  prosperous  and  going  con- 
cern. 

On  or  about  the  4tli  day  of  February,  1875,  the  canal  com- 
missioners of  the  state  of  Xew  York,  acting  under  the  reserved 
rights  claimed  by  them  in  the  act  of  1822  (chap.  270)  heretofore 
referred  to,  shut  off  from  the  Dermott  mill  all  water  coming  from 
the  said  canal.  No  other  power  was  used  in  the  mill  except 
water.  The  canal  commissioners  derived  their  power  to  make 
this  change  in  the  situation  from  a  clause  in  the  act  of  1822, 
which  declared  that  it  should  be  lawful  for  said  commissioners, 
"  from  time  to  time,  to  modify  or  entirely  to  revoke  any  grant 
made  in  pursuance  of  the  act  as  to  them  seemed  necessary  and 
proper  for  the  preservation  of  the  navigation  of  said  canal." 
The  canal  commissioners,  in  a  resolution  adopted  by  the  board, 
recite  that  the  water  taken  by  the  Dermott  mill  was  required  '*  to 
protect  and  preserve  the  navigation  of  the  said  canal,"  and  en- 
tirely "rescinded,  revoked,  annulled  and  entirely  abrogated  "  said 
grant  or  license. 

This  action  of  the  canal  board  substantially  destroyed  the  Der- 
mott mill  and  any  other  commercial  values  connected  with  it. 
Stephen  0.  Dermott  died  December  27,  1875,  leaving  a  -mil  in 
which  Henry  S.  Dermott,  the  claimant,  was  named  as  executor 
and  Mary  A.  Dermott  as  executrix.  Mary  A.  Dermott  died  Jan- 
uary 8,  1893,  leaving  her  surviving  this  claimant  the  sole  acting 
executor. of  Stephen  C.  Dermott.  Claim  was  made  against  the 
state  of  New  York  based  upon  the  alleged  infringement  of  rights 
under  the  water  grant.  The  board  of  claims  of  the  state  dis- 
missed the  claim  on  the  motion  of  the  attorney-general  on  the 
ground  that,  "the  facts  stated  in  the  claim,  and  exhibits  under 
the  laws  of  this  state,  do  not  constitute  any  claim  against  the 
stata" 

The  decision  of  the  Court  of  Appeals  (99  K  Y.  101)  is  the 
decision  relied  upon  by  the  attorney-general  in  his  motion  to  dis- 
Dept.  Rep.  Vol.  IV  25 
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miss.  The  judgment  of  the  board  of  claims  in  dismissing  the 
claim  was  affirmed  by  the  Court  of  Appeals.  The  court,  in  its 
opinion,  says:  "  The  grant  in  this  case  shows  upon  its  face  that 
it  was  not  intended  to  be  perpetual,  as  it  expressly  provides  that 
it  shall  be  annulled  by  the  occurrence  of  a  necessity  for  the  ap- 
priation  of  the  water  to  the  purposes  of  navigation.  The  prob- 
able necessity  for  such  use  in  the  future  was,  therefore,  foreseen 
and  provided  for,  and  to  avoid  controversies  arising  from  the 
fact  of  such  a  necessity,  it  was  further  provided  that  the  grant 
might  be  revoked,  even  if  it  seemed  to  the  canal  commissioners 
that  an  occasion  for  its  exercise  had  arisen."  The  court  held,  as 
a  matter  of  law,  that  the  canal  board,  acting  for  the  state,  was 
strictly  within  its  rights  in  annulling  the  grant.  However,  at 
the  close  of  the  opinion,  which  was  unanimously  concurred  in 
(Chief  Judge  Ruger,  writing)  appears  this  expression:  "  It  may 
be  that  a  full  disclosure  of  all  the  circumstances  surrounding  this 
claim  might  present  a  case  appealing  to  the  equitable  considera- 
tion of  the  state  authorities  for  relief,  but  upon  the  language  of 
the  contract  we  do  not  think  the  petitioners  have  a  legal  claim 
to  the  relief  demanded." 

Subsequently,  the  legislature  of  the  state  of  New  York  passed 
an  act,  quoted  below,  relating  to  this  subject  matter,  and  this  act 
became  a  law  with  the  approval  of  the  governor  February  24, 
1900.     The  act  follows : 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aeeenibly, 
do  enact  as  follows: 

Section  1.  Jurisdiction  is  hereby  conferred  upon  the  court  of  claims  to 
hear,  audit  and  determine  the  alleged  claim  of  Henry  S.  Dermott,  as  sole 
surviying  executor  of  the  last  will  and  testament  of  Stephen  C.  Dermott, 
deceased,  against  the  state  of  New  York,  for  damages  alleged  to  have  been 
sustained  by  the  said  Stephen  C.  Dermott,  deceased,  claimant's  testator,  by 
reason  of  the  state  of  New  York,  through  its  canal  commissioners,  annulling 
and  abrogating  a  grant  heretofore  made  to  the  predecessors  in  interest  of 
the  said  claimant's  testator,  by  the  state  of  New  York  through  its  canal 
commissioners,  pursuant  to  and  by  virtue  of  the  power  and  authority  con- 
ferred upon  them  by  chapter  two  hundred  and  seventy  of  the  laws  of  eighteen 
hundred  and  twenty-two  and  chapter  one  hundred  of  the  laws  of  eighteen 
hundred  and  twenty -seven ;  and  to  make  an  award  and  render  judgment 
therefor  against  the  state  of  New  York  and  in  favor  of  the  said  claimant. 
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No  award  shall  be  made  or  judgment  rendered  herein  against  the  state, 
unless  the  facts  proved  shall  make  out  a  case  against  the  state,  which  would 
create  a  liability,  were  the  same  established  in  evidence  in  a  court  of  law 
or  equity  against  an  individual  or  corporation;  but  the  said  court  of  claims 
in  dealing  with  the  said  alleged  claim  is  authorized  to  consider  and  pass 
upon  all  the  equities  attached  to  the  said  alleged  claim,  and  in  case  it 
shall  satisfactorily  appear  to  the  said  court  of  claims  upon  a  full  disclosure 
of  all  the  circumstances  surrounding  the  said  claim,  that  damages  have 
been  sustained  by  the  said  Stephen  C.  Dermott,  claimant's  testator,  by  reason 
of  the  matter  embraced  within  the  said  laws  and  growing  out  of  the  alleged 
grant  made  pursuant  thereto,  and  the  alleged  annulment  and  abrogation 
of  the  said  grant  by  the  state  of  New  York  through  its  canal  commissioners, 
for  which  in  justice  and  equity,  relief  in  damages  should  be  granted,  then 
the  court  of  claims  is  further  authorized  to  determine  the  amount  of  dam- 
ages so  sustained  by  the  claimant's  testator,  Stephen  C.  Dermott,  and  the 
said  court  of  claims  may  then  award  to  and  render  judgment  against  the 
state  of  New  York  and  in  favor  of  the  said  claimant  for  such  sum  as  shall 
be  just  and  equitable,  notwithstanding  the  lapse  of  time  since  the  accruing 
of  damages,  provided  the  claim  hereunder  is  filed  with  the  court  of  claims 
within  one  year  after  the  passage  of  this  act. 

This  act  shall  take  effect  immediately. 

Subsequently,  the  claimant  in  question  filed  a  claim  with  the 
board  of  claims  of  the  state  of  New  York,  as  provided  in  the  act 
above,  and  this  is  the  claim  that  is  now  before  the  board  of  claims 
for  its  consideration. 

In  view  of  the  expression  of  the  Court  of  Appeals  and  the  sub- 
sequent action  of  the  state  through  the  legislature  (Act  of  Febru- 
ary 24,  1900,)  supra,  the  question  the  board  is  now  considering  is 
whether  the  board  should  exercise  the  equitable  powers  confided 
to  it  and  give  the  claimant  an  opportunity  to  be  heard  in  the  full 
presentation  of  the  facts  surrounding  the  claim  in  question. 
Without  in  any  way  passing  upon  the  merits,  the  board  has 
reached  the  conclusion  that  it  should  grant  this  opportunity  to  the 
claimant  The  board,  therefore,  denies  the  motion  of  the  attor- 
ney-general to  dismiss  the  claim;  reaches  the  determination  that 
the  claim  is  not  res  adjudicata  and  that  it  has  ample  power  under 
the  act  quoted  above  to  consider  and  determine  the  equities  of  the 
easa 

The  attorney-general,  in  his  learned  brief  in  the  support  of  his 
motion,  raises  a  point  in  the  following  terms :  "  The  board  of 
claims  and  the  Court  of  Appeals  having  passed  upon  the  claim, 
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the  state  of  New  York  acquired  the  vested  rii;hts  by  such  de- 
cision,  and  it  is  not  competent  for  the  Icgishiture  to  subject  it  to 
a  new  trial  of  the  legality  or  equity  of  the  claim/'  The  opinion 
of  the  Court  of  Appeals  very  sharply  distinguishes  between  the 
legal  rights  of  the  claimant  and  the  possible  equities  of  the 
situation.  The  language  of  the  court  could  not  be  clearer  in  mak- 
ing this  distinction  and  in  stating  that  the  decision  of  the  court 
goes  to  the  strict  legal  rights  of  the  appellant-  The  board  like- 
wise confined  itself  to  the  strict  legal  rights  of  the  claimant  under 
the  contract  or  license  from  the  state.  Thus,  it  cannot  be  said, 
in  the  opinion  of  the  board,  that  the  equities  of  the  case  have 
been  adjudicated.  Chief  Judge  Ruger,  in  his  learned  and  ex- 
tensive opinion  distinctly  says  so  and  the  legislature  of  the  state 
subsequently  carried  out  the  suggestion  in  the  court's  opinion  and 
in  express  and  broad  terms  authorized  this  Iward  to  pass  upon 
the  equities. 

It  is  the  opinion  of  the  board  that  the  people  of  the  state, 
acting  in  their  sovereign  capacity  through  the  legislature  and  the 
governor,  and  in  the  absence  of  self-imposed  constitutional  re- 
straints, have  full  power  to  consider  the  uuadjudicated  equities 
of  this  or  similar  cases. 

An  order  will  therefore  be  entered  denying  the  motion  of  the 
attorney-general  and  setting  the  case  down  on  the  calendar  for  the 
Albany  term  of  the  board. 

All  concur* 
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In  the  Matter  of  the  Appeal  of  Sabah  L.  Kennbdt  from  Her 
Dismissal  as  Teacher  in  School  District  No.  8,  Town  of  Smith- 
town,  Suffolk  County. 

Case  No.  133. 

(Decided  August,  1913.) 

Physical  disability  of  teacher. 

Despite  Iiardship  entailed  thereby,  it  is  the  duty  of  a  school  trustee  to 
put  first  the  welfare  of  the  school. 

C.  B.  Partridge,  attorney  for  appellant. 

Sexton,  Acting  Commissioner. —  It  is  not  needful  to  record 
here  anv  particular  analysis  of  the  evidence  in  this  case.  With 
clear  preponderance  it  shows  that  the  state  of  health  and  nervous 
condition  of  the  appellant  at  the  time  of  her  dismissal  was  such 
that  she  could  not  properly  perform  her  duties  as  a  teacher. 

Her  own  statement,  in  her  petition  of  appeal,  discloses  a  partial 
recognition  of  her  condition  when,  as  she  says,  she  sent  word  to 
one  of  the  trustees  that  she  '"  was  unfit  for  dutv  and  asked  that 
he  secure  a  1emj)orary  substitute.** 

Such  cases  appeal  strongly  to  sympathies,  but  the  first  duty 
of  trustees  is  to  safeguard  the  welfare  of  their  schools,  and  the 
evidence  so  conforms  the  propriety  of  their  action  in  the  present 
case  as  to  constrain  the  commissioner  to  hold  that  there  was  suf- 
ficient cause  for  the  dismissal  of  the  teacher  and  that  her  appeal 
must  be  dismissed.     The  appeal  is  dismissed. 

869 
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In  the  Matter  of  the  Appeal  of  William  Sitzeb,  from  the  Elec- 
tion of  a  Trustee  at  the  Annual  Meeting  on  May  6,  1913,  in 
School  District  No.  4,  Town  of  Milan,  Dutchess  County. 

Case  No.  134. 

(Decide'd  August,  1913.) 

Qualification  of  trustee  as  voter  in  the  district. 

An  allegation  in  appellant's  pleading  that  the  trustee  neiiflier  owns 
or  rents  realty  in  the  district,  is  of  no  avail  against  the  presentation  of 
written   leases. 

Morschauser,  Mack  &  Mulvey,  attorneys  for  appellant. 

Sexton,  Acting  Commissioner. —  At  the  annual  meeting  on 
May  6,  1913,  in  school  district  No.  4,  in  the  town  of  Milan  in 
Dutchess  county,  in  the  election  of  a  trustee,  Albert  I.  DuBois 
was  declared  elected  by  eleven  votes,  as  against  eight  votes  oast 
for  William  Sitzer. 

The  latter  appeals  from  the  said  election,  alleging  that  Mr. 
DuBois  was  not  eligible  to  the  office  of  trustee,  because  of  not 
being  a  qualified  voter  in  the  district. 

The  pleadings  make  the  only  material  issue  that  raised  by  the 
verified  allegation  of  the  appellant  that  the  respondent  did  not, 
at  the  time  of  the  election,  own  or  rent  any  real  estate  in  the 
district.  No  further  evidence  has  been  furnished  of  the  truth  of 
such  charge. 

On  the  other  hand,  respondent  in  his  answer  swears  that  he  is 
and  has  been  for  several  years  a  rent-paying  occupant  of  real 
estate  in  the  said  district,  and  presents  in  support  thereof  two 
leases  which  appear  to  confirm  such  statement. 

The  clear  preponderance  of  evidence  requires  that  the  appeal 
should  be  dismissed.    The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Samuel  F.  Campbell  and  Ors. 
from  the  Kef uaal  of  the  Trustee  of  School  District  No.  4,  Town 
of  Schaghticoke,  Rensselaer  County,  to  call  a  Special  District 
Meeting. 

Case  No.  135. 

(Decided  August,  1913.) 

A  flpecial  meeting  of  a  school  district  should  have  some  justification. 

Where  petty  variances  between  the  accounts  of  the  trustee  and  the 
collector  arise  from  details  of  bookkeeping  the  trustee  will  not  be  com- 
pelled to  call  a  special  meeting  to  consider  such  discrepancies. 

Robert  Frazier,  attorney  for  petitioners. 
John  P.  Taylor,  attorney  for  respondent. 

Sexton,  Acting  Commissioner. —  This  appeal  is  from  the  re- 
fusal of  the  trustee  of  school  district  Xo.  4,  town  of  Schaghticoke, 
Rensselaer  county,  to  call  a  special  meeting  of  the  district  to  re- 
ceiTe  and  consider  the  report  of  a  committee  appointed  at  the 
annual  meeting  to  investigate  the  accounts  of  the  trustee  and  the 
district  collector  which,  as  then  presented,  showed  some  variance. 

The  petition  on  appeal  states  that  the  investigating  committee 
has  completed  its  labors  and  is  ready  to  report,  but  does  not  state 
or  indicate  what  there  may  be  in  such  report  to  justify  a  special 
meeting  of  the  district. 

The  trustee,  however,  in  his  response,  presents  a  copy  of  the 
said  committee's  report  which  he  swears  has  been  filed  with  the 
district  clerk,  where  any  one  can  examine  it;  and,  so  far  as  ap- 
pears therefrom,  there  is  not  any  substantial  variance  in  the  ac- 
counts of  the  trustee  and  the  collector,  the  apparent  difference 
having  been  mainly  matters  of  bookkeeping. 

Nothing  has  been  shown  to  justify  the  commissioner  in  requir- 
ing the  tr,ustee  to  call  a  special  district  meeting  at  this  time,  and 
the  appeal  is  dismissed.    The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  George  Pike  from  Annual 
School  Meeting  Held  in  School  District  No.  16,  Town  of 
Messena,  St.  Lawrence  County,  on  May  6,  1913. 

Case  No.  136. 

(Decided  October,  1013.) 

A  delay  in  coBTening  a  school  meeting  will  not  in  itaelf  nuUify  the  meeting. 

It  must  be  shown  that  the  delay  was  in  bad  faith  and  that  an  unlawful 
advantage  was  thereby  secured.  The  minutes  of  the  meeting  are  pre- 
sumptively correct. 

Giles  A.  Chase,  attorney  for  appellant. 
Crapser  &  Hanmer,  attorneys  for  respondent. 

Sexton,  Acting  Commissioner. —  The  appellant  George  Pike 
complains  of  the  acts  and  proceedings  of  the  annual  meeting 
held  in  school  district  No.  16,  town  of  Massena,  St.  Lawrence 
county,  on  May  6,  1913,  He  alleges  in  suhstance  that  such 
meeting  wajs  not  called  to  order  until  eight  forty-five  o'clock  in 
the  evening,  instead  of  seven  tliirty  o'clock  as  directed  in  the 
statute,  and  that  at  this  time  a  part  of  the  electors  present  had 
departed  for  home.  He  further  alleges  that  the  officers  elected 
"  were  not  elected  as  provided  by  law,  that  is,  by  ballot,  but  were 
appointed  by  the  trustee  and  chairman  of  the  meeting." 

It  is  not  specifically  asserted  by  the  appellant  that  the  purpose 
of  the  delay  in  calling  the  meeting  to  order  was  to  enable  the 
respondent,  La  Roue,  to  obtain  an  undue  advantage,  although  he 
inferentially  charges  unfairness  by  alleging  that  the  meeting  was 
not  called  to  order  until  eight  forty-five  o'clock,  "  although  the 
voters  had  assembled  at  the  proper  time  and  were  ready  to  pro- 
ceed, and  that  said  officers  of  said  district  neglected  and  refused 
to  call  said  meeting  to  order  and  waited  until  a  part  of  the  voters 
had  gone  home  before  calling  said  meeting  to  order.'^ 
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The  respondent,  La  Roue,  denies  that  the  annual  meeting  was 
not  a  legal  meeting.  He  alleges  that  the  meeting  was  called  to 
order  at  eight  thirty-five  o'clock  in  the  evening  and  that  the  delay 
was  caused  by  the  lateness  of  the  arrival  of  the  district  clerk  who 
had  the  custody  of  the  books  and  records  of  the  district;  diat  as 
soon  as  he  arrived  the  meeting  was  organized  and  proceeded  with 
its  business.  He  further  allies  that  each  officer  was  elected  by 
ballot ;  that  he  was  "  nominated  as  a  candidate  for  the  office  of 
trustee  by  Phillip  Freego  and  was  duly  elected  by  ballot  of  the 
voters  present."  He  contends  "  that  no  voter  of  the  district  was 
deprived  of  any  of  his  rights  or  privileges  at  said  school  meeting, 
and  that  none  of  the  rights  or  privileges  of  the  voters  of  said 
district,  nor  any  of  them,  were  prejudiced,  impaired  or  injured 
in  any  manner  by  the  failure  to  call  said  meeting  to  order 
promptly  at  half  past  seven." 

The  statute  provides  that  "  the  annual  meeting  of  each  school 
district  shall  be  held  on  the  first  Tuesday  of  May  in  each  year 
and,  unless  the  hour  and  place  thereof  shall  have  been  fixed  by  a 
vote  of  a  previous  district  meeting,  the  same  shall  be  held  in  the 
school  house  at  seven  thirty  o'clock  in  the  evening."  Education 
Law,  §  194.  The  provision  as  to  the  hour  of  the  annual  meeting 
is  not  mandatory.  A  failure  to  call  the  meeting  to  order 
promptly  at  the  time  specified  will  not  nullify  it.  A  delay  in 
the  convening  of  the  meeting  will  not  justify  setting  aside  its 
acts  or  proceedings,  unless  it  be  shown  by  a  preponderance  of 
proof  that  those  responsible  for  the  delay  were  acting  in  bad 
faith  and  they  thereby  obtained  an  unlawful  advantage,  or  that 
qualified  electors  of  the  district  were  deprived  of  rights  which 
would  have  proved  available  had  the  meeting  been  called  at  the 
time  prescribed  by  statute.  It  does  not  appear  in  this  case  that 
any  one  was  injured  by  the  delay  in  calling  the  meeting  to  order. 
The  exact  number  and  the  names  of  those  alleged  to  have  de- 
parted before  the  meeting  was  convened  are  not  given,  nor  is  it 
shown  that  the  result  of  the  meeting  would  have  been  diflFerent 
if  it  had  been  called  to  order  at  the  usual  time.  The  delay  com- 
plained of  is  not  sufficient  to  warrant  calling  a  new  meeting  to 
transact  the  business  of  the  district. 
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The  only  other  alleged  irregularity  worthy  of  consideration  re- 
lates to  the  election  of  district  officers.  The  respondent  produces 
the  affidavits  of  himself,  and  three  others,  including  the  chair- 
man and  clerk  of  the  meeting,  alleging  that  each  officer  was 
elected  by  ballot  of  the  voters  present.  A  copy  of  the  minutes 
of  the  meeting  is  annexed  to  the  affidavit  of  the  clerk,  and  he 
swears  that  he  kept  a  record  of  the  proceedings  of  the  meeting 
and  that  the  attached  copy  is  a  true  copy  of  the  record.  The  ap- 
pellant has  not  attacked  the  truth  or  sufficiency  of  the  record. 
Such  minutes  must  therefore  be  taken  as  presumptively  correct. 
It  appears  therefrom  that  the  respondent  was  duly  nominated 
for  the  office  of  trustee,  Phillip  Freego  for  collector,  and  Harve 
Tucker  for  clerk.  No  other  candidates  were  nominated.  They 
each  appear  to  have  received  a  majority  of  the  ballots  cast  for 
the  respective  offices  and  were  declared  elected.  The  appellant 
has  failed  to  overcome  the  presumption  of  the  legality  of  the 
election  of  these  officers.  The  evidence  sustains  the  respondent's 
allegation  that  they  were  elected  by  ballot  as  provided  by  law. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeals  of  Feldman  &  Kretchmab,  and 
Others,  for  an  Order  Directing  the  Trustee  of  School  District 
No.  3,  in  the  Town  of  Fallsburgh,  in  Sullivan  County,  to  Pay 
Their  Claims. 

Case  No.  137. 

(Decided  November,  1913.) 

Method  of  compeUing  payment  of  claims  against  a  school  district. 

The  appellants  repaired  the  school  buildings  but  the  trustee  refused 
to  pay  their  claims.  Held, —  that  while  it  is  in  the  power  of  the  trustee 
to  make  such  payment,  in  case  of  dispute,  the  matter  must  be  settled 
by  agreement  or  by  proper  judicial  proceeding  and  that  the  commissioner 
of  education  has  no  authority  to  enforce  payment. 

(Jeo.  H.  Smith,  attorney  for  appellants. 
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Sextox,  Acting  Commissioner. —  In  a  joint  petition  the  fol- 
lowing named  eight  appellants,  to  wit,  Feldman  &  Kretchmar, 
Arch  B.  Rosenstraus,  E.  J.  Armstrong,  James  Osterhout,  Fred 
A.  Olmstead,  James  Holly,  H.  S.  Holly  and  the  Caxton  School 
Supply  Company,  whose  interests  are  separate,  seek  an  order 
from  the  commissioner  of  education  directing  the  trustee  of 
school  district  No.  3,  of  the  town  of  Fallsburgh,  in  Sullivan 
county,  to  pay  their  certain  claims  against  such  distrirt,  based 
on  alleged  contracts  made  with  its  former  trustee,  under  orders  of 
the  district  superintendent  directing  repairs  to  the  school  build- 
ings and  requiring  the  purchase  of  additional  school  furnitura 

Such  superintendents  have  power,  under  subdivision  5  and  6 
of  section  395  of  the  Education  Law,  to  give  such  directions, 
and  within  certain  limitations  it  is  the  duty  of  trustees  to  comply 
therewith.  The  cost  thereof  is  made  a  charge  upon  the  district, 
for  the  payment  of  which  trustees  have  power,  under  section  283 
of  the  said  law,  to  raise  the  money,  if  necessary,  by  taxation; 
and,  undoubtedly,  they  can  be  compelled  to  do  so,  but  only  after 
the  justness  and  proper  amount  of  any  such  demand  has  been 
fully  determined,  as  a  claim  against  the  district,  either  by 
mutual  agreement  or  by  suitable  judicial  proceeding. 

For  the  trial  of  such  issues,  however,  it  is  not  considered  that 
the  commissioner  of  education  has  jurisdiction;  resort  therefore 
should  be  had  to  the  ordinary  civil  courts,  and  they  can  enforce 
their  judgments  by  their  ow^n  suitable  process. 

After  such  claims  have  been  definitely  established  if  a  trustee 
should  then  refuse  to  pay  the  same  or  to  take  the  needful  steps 
to  provide  therefor,  it  is  probable  that  such  refusal  would  be  such 
a  wilful  violation  or  neglect  of  duty  as  would  authorize  his  re- 
moval from  office  by  the  commissioner  of  education,  under  sec- 
tion 95  of  the  Education  Law. 

Because  of  lack  of  present  jurisdiction  in  the  commissioner 
these  appeals  can  not  now  be  entertained  and  must  be  dismissed. 

The  appeals  are  dismissed. 
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In  the  Matter  of  the  Appeal  of  Edwin  D.  Seabuby  as  Member 
of  the  Board  of  Education  of  School  District  No.  8,  Town  of 
Hempstead,  Nassau  Coimty,  from  the  Action  of  the  Adjourned 
Annual  District  Meeting,  on  May  27,  1913,  in  Electing  as  his 
Successor,  Robert  Spearman. 

Case  No.  138. 

(Decided  November,  1913.) 

What  is  necessary  to  sustain  a  contention  that  a  resignation  of  a  public 
office,  such  as  school  trustee,  has  occurred. 

At  the  annual  school  meeting,  the  appellant,  who  was  trustee,  said 
that  he  would  resign  and  subsequently  the  minutes  showed  that  he  had 
resigned  and  that  his  successor  had  been  elected.  The  question  as  to  the 
correctness  of  the  minutes  is  now  raised,  appellant  and  his  witnesses 
saying  that  he  merely  threatened  to  resign.  The  intention  is  to  be 
ascertained  from  all  the  occurrences. 

Edwards  &  Levy,  attorneys  for  appellant. 

Clock  &  Seaman,  attorneys  for  respondent. 

Sextox,  Acting  Comniis^iouer. —  The  decision  of  this  appeal 
must  bo  determined  by  the  construction  properly  to  be  placed 
upon  the  declaration  of  tlie  appellant  (as  he  reports  it)  that  "he 
would  resign,"  made  twice  at  the  annual  meeting  on  May  7, 
1913,  of  school  district  Xo.  8,  town  of  Hempstead,  Nassau 
county. 

In  the  first  instance,  in  opposing  a  motion  which  he  regarded 

as  obnoxious  he  avers,  in  his  petition,  that  he  said,  in  substance, 

that  if  the  motion  should  prevail,  "  he  for  one  would  resign ;"  and 

.  that,   after  the  motion  was  carried,  he  again   "  said  he  would 

resign." 

Obviously  and  unfortunately,  his  reporting  of  his  declarations 
simply  paraphrased  them,  instead  of  giving  the  exact  words 
which  he  spoke.     Such  an  allegation  is  bad  pleading. 
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It  may  naturally  be  assiimod,  however,  that  the  first  declara- 
tion was  expressed  in  the  future  tense,  and  that  probably  he  said 
I  will  resign  —  expressing  an  intention  of  future  action. 

Since  he  reports  l>oth  declarations  in  the  same  paraphrased 
temis,  it  is  possible  that  his  spoken  words  were  the  same  in  each 
instance,  and  that  in  the  second  de<'laration,  as  in  the  first,  what 
he  said  was  an  announcement  of  an  intention  to  resign,  but  did 
not  constitute  a  present,  completed  resignation.  At  any  rate,  s\icli 
is  the  substance  of  the  allegations  in  the  pleadings  of  the  appel- 
lant and  in  the  supporting  affidavits  upon  which  he  basis  his 
claim  that  he  is  still  a  trustee  of  the  sai<I  district. 

In  his  petition  the  appellant  further  states  that  when  he,  the 
second  time  said  **  he  would  re-sign,''  the  chairman  of  the  meet- 
ing said  to  him  "  You  musn't  do  that ;"  and  that  the  meeting 
"  was  later  adjourned  without  any  more  reference  as  to  whether 
or  not  the  deponent  would  resign,  and  the  chairman  made  no 
declaration  that  there  was  a  vacancy  or  took  any  action  thereon." 

In  the  minutes  of  the  adjourned  meeting,  held  on  ilay  twenty- 
seventh,  are  the  following  entries: 

Moved,  seconded,  and  carried,  that  the  minutes  of  the  annual  school  meeting 
of  May  7,  1913,  be  read. 

Moved,  seconded,  and  carried,  that  the  minutes  be  amended  that  the 
resignation  of  Mr.  Seabury  be  accepted,  who  offered  to  resign  at  the  meeting 
and  added  to  the  minutes. 

It  further  appears  therein  that  "  The  chairman  then  called  for 
nominations  to  fill  the  vacancy,"  and  that  the  respondent,  Robert 
Spearman,  "  was  elected,  as  a  member  of  the  board  in  place  of 
Mr.  Seabury." 

As  to  the  proceedings  at  the  said  adjourned  meeting,  the  ap- 
pellant in  his  petition  says: 

Thereafter  and  on  the  twenty-seventh  of  May,  deponent  was  present  at 
the  meeting  and  there  was  the  same  confusion  as  at  the  first  meeting,  and 
the  minutes  of  the  prior  meeting  were  read  and  thereupon  one  of  the  agitators 
raised  the  question  that  the  minutes  should  show  something  about  the 
deponent's  statement  as  to  resigning.  A  discussion  occurred  and  the  chairman 
asked  the  deponent  if  he  withdrew  his  statement  made  at  the  first  meeting, 
as  to  his  resigning,  and  the  deponent  said  that  he  did ;  that  he  did  not  wish 
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to  resign  and  would  serve  out  his  term.  Thereupon  someone  moved  that  the 
minutes  be  amended  to  read  that  the  deponent  did  resign  and  in  the  furor, 
the  chairman  declared  the  motion  carried,  although  deponent  stated  publicly 
and  in  a  loud  voice  that  he  had  not  resigned  and  withdrew  his  statement. 

The  answer  of  the  respondent  alleges: 

II.  That  on  the  6th  day  of  May,  1913,  the  appellant,  Edwin  D.  Seabury. 
resigned  his  office  as  a  member  of  the  board  of  education  of  school  district 
No.  8. 

III.  That  thereafter  this  respondent  at  the  annual  meeting  of  said  district 
No.  8,  held  on  the  6th  and  27th  days  of  May,  1913,  was  duly  elected  to  the 
office  of  member  of  the  board  of  education  of  said  district  to  fill  the  vacancy 
caused  by  the  resignation  of  Edwin  D.  Seabury,  the  appellant  herein. 

The  respondent  has  not  made  any  rejoinder  to  the  reply  of  the 
appellant,  and,  except  as  appears  in  the  quoted  extracts  from  the 
answer  of  the  respondent,  has  not  denied  any  of  the  allegations 
of  the  appellant 

The  quoted  allegations  of  the  respondent's  answer  that  "  the 
appellant,  Edwin  D.  Seabury,  resigned  his  office,"  is  open  to  the 
same  criticism  made  of  the  appellant's  petition,  that  it  is  bad 
pleading,  and  it  is  so  because  it  states  simply  a  conclusion,  and 
does  not  state  how  the  alleged  resignation  was  made  or  in  what 
words.  The  respondent  should  have  stated  the  facts  which  he 
interpreted  to  have  constituted  a  resignation ;  and  it  should  be 
noted  that  the  supporting  affidavits  which  he  has  presented  are 
likewise  defective. 

The  answer  of  the  respondent  and  the  said  affidavits  do  not 
materially  aid  in  determining  whether  or  not  the  appellant  did  or 
did  not  actually  resign  his  office.  The  conclusion  as  to  that 
matter  must  be  reached  from  a  consideration  of  such  facts  as 
otherwise  appear;  and  none  have  been  presented  that  are  in- 
consistent with  the  appellant's  claim  that  he  did  not  resign  his 
office. 

To  sustain  such  claim  requires  that  both  of  his  statements  that 
'^he  would  resign,"  shall  be  accepted  as  paraphrasing  words 
which  simply  spoke  an  intention  of  future  action,  but  did  not 
amount  to  a  present  execution  of  such  purpose. 

Support  for  such  construction    is    found    in    the    allegation, 
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which  has  not  been  controverted,  that  when,  for  the  second  time, 
the  appellant  said  "  he  would  resign,"  the  chairman  of  the  meet- 
ing said  to  him  "  You  mustn't  do  that."  It  is  more  natural  to 
understand  such  words  as  a  remonstrance  against  the  doing  of 
something  contemplated,  than  as  a  rebuke  for  a  completed  act. 

Also,  it  may  be  noted  that  the  previously  quoted  resolution, 
adopted  at  the  adjourned  meeting,  for  the  amending  of  the 
minutes  of  the  prior  meeting,  reads  that  "  that  the  resignation  of 
Mr.  Seabury  be  accepted,  who  offered  to  resign  at  the  meeting." 

Such  recorded  statement  that  appellant  "  offered  to  resign," 
is  not  inharmonious  with  his  alleged  declaration  that  **  he  would 
resign ;"  nor  does  either  expression  necessarily  imply  that  he  did 
resign,  for  an  offer  to  do  something  naturally  contemplates 
further  action  before  the  offer  can  be  said  to  have  been  executed. 
Between  an  offer  to  act  and  final  action,  there  remains  oppor- 
tunity for  change  of  mind  and  for  a  final  decision  not  to 
do  what  had  been  offered  or  promised  to  be  done.  Such  a  change 
of  mind  appears  to  have  taken  place  with  the  appellant,  who 
alleges  in  his  petition  (and  he  has  not  been  contradicted)  that 
at  the  adjourned  meeting,  and  before  the  vote  was  taken  to  ac- 
cept his  previously  offered  resignation,  "  a  discussion  occurred 
and  the  chairman  asked  the  deponent  if  he  withdrew  his  state- 
ment made  at  the  first  meeting,  as  to  his  resigning,  and  the  de- 
ponent said  he  did.  That  he  did  not  wish  to  resign  and  would 
serve  out  his  term." 

A  resignation  of  a  public  office  to  create  a  vacancy  therein, 
must  be  more  than  an  intention,  offer  or  promise  to  resign;  such 
intent,  offer  or  promise  must  be  followed  by  fulfillment  in  such 
proper  way  as  to  become  an  accomplished  act. 

This  case,  as  imperfectly  presented  by  and  in  behalf  of  the 
respondent,  fails  to  show  by  any  evidence,  action  by  the  appel- 
lant constituting  an  accomplished  resignation  of  his  office.  The 
allegations  in  the  respondent's  answer  and  supporting  affidavits 
that  the  appellant  "  resigned  his  office,"  are  statements  of  con- 
clusions of  thought^  but  are  not  accompanied  by  any  statements 
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of  facts  to  show  what  was  said  or  done  that  could  justify  such 
conclusions. 

The  case  is  also,  as  before  indicated,  imperfectly  presented  by 
and  in  behalf  of  the  appellant;  but  his  allegations  of  facts,  which 
have  not  been  disputed,  so  far  as  thoy  go,  do  admit  of  a  con- 
struction supporting  to  his  specitic  allegation  that  he  did  not 
actually  resign,  and  it  must  be  agreed  that  he  better  than  any  one 
else  knew  his  own  thoughts  and  whether  what  he  said  or  did 
was  intended  to  be  presently  a  resignation,  or  simply  a  threat  or 
declaration  that  he  would  thereafter  resign. 

The  case,  as  presented,  makes  difficult  its  satisfactory  decid- 
ing; but  the  final  conclusion  reached  is  that  it  has  not  been  es- 
tablished that  the  appellant  did  make  an  actual  completed  resig- 
nation of  his  office;  and  that  it  must  be  held  that  he  did  not 
resign;  that  the  vote  of  the  adjourned  annual  meeting,  on  May 
27,  1913,  to  accept  his  previously  offered  resignation,  was  nuga- 
tory and  ineffectual,  because  such  offer  to  resign,  if  previously 
made,  had  been  withdrawn ;  that  there  was  not  then  any  vacancy 
in  the  office  of  trustee  of  the  said  school  district;  that  conse- 
quently the  election  at  such  meeting  of  the  respondent,  Robert 
Spearman,  as  such  a  trustee  was  null  and  void,  and  that  the 
appeal  must  be  sustained. 

The  appeal  is  sustained. 

It  is  hereby  ordered.  That  the  action  of  the  adjourned  annual 
meeting  held  May  27,  1913,  in  union  free  school  district  No.  8, 
town  of  Hempstead,  in  Nassau  county,  in  amending  the  minutes 
of  the  annual  meeting,  in  such  district  so  as  to  state  "  that  the 
resignation  of  Mr.  Seabury  be  accepted,  who  offered  to  resign  at 
the  meeting  and  added  to  the  minutes,"  and  the  further  action  of 
the  said  meeting  in  proceeding  to  eleot  Robert  Spearman  a 
member  of  the  board  in  place  of  Mr.  Seabury  be,  and  the  same 
hereby  are,  set  aside. 

It  is  hereby  further  adjudged  and  ordered,  That  the  appellant, 
Edwin  D.  Seabury,  is  and  shall  be  recognized  as  a  member  of 
the  board  of  education  of  such  district  for  the  term  for  which 
he  was  elected. 
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In  the  Matter  of  the  Appeal  of  Habey  Randall,  from  the  Elec- 
tion of  Mathias  Welles  as  Trustee  of  Union  Free  School  Dis- 
trict No.  1,  Town  of  Big  Flats,  in  Chemung  County,  at  the 
Annual  Meeting  on  May  6,  1913. 

Case  No.  139. 

(Decided  November  3,  1913.) 

Construction  of  the  Education  Law,  section  227,  subdiyision  5,  as  to  what  vote 
will  elect  trustee  of  school  district. 

Where  ninety  votes  are  cast  more  than  forty-five  are  required  to  elect 
a  candidate  to  such  office. 

Herendeen  &  Mandeville,  attorneys  for  appellant. 

Sexton,  Acting  Commissioner. —  There  is  in  this  case  no  con- 
troversy as  to  the  facts.  The  contention  is  as  to  who  was  elected 
trustee  of  union  free  school  district  No.  1  of  the  town  of  Big 
Flats,  in  Chemung  county,  at  the  annual  meeting  on  May  6, 
1913,  when  there  were  two  ballotings. 

Uppn  the  first  balloting  ninety  votes  were  cast,  of  which  Harry 
Bandall  received  forty-five,  Mathias  Welles  forty-four,  and  one 
ballot  was  blank,  and  the  chairman  declared  Mr.  Bandall  elected. 
Exception  was  taken  to  such  declaration,  upon  the  ground  that 
forty-five  was  not  a  majority  of  ninety. 

Without  objection,  a  second  balloting  was  had  in  which  eighty- 
nine  votes  were  cast,  of  which  Mathias  Welles  received  forty-five, 
Harry  Randall  forty-one,  two  were  blank  and  one  was  defective 
and  void,  and  the  chairman  announced  that  such  balloting  seemed 
to  be  an  election. 

Harry  Bandall  brings  this  appeal  claiming  that  he  was  duly 
elected  by  the  first  ballot. 

The  Education  Law  in  section  206,  relating  to  the  *^  powers  of 
voters,"  provides  that  "  the  inhabitants  entitled  to  vote  when  duly 
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assembled  in  any  district  meeting,  shall  have  power  by  a  majority 
of  the  votes  of  those  present/'  to  elect  trustees ;  and  subdivision  5 
of  section  227,  relating  to  the  *'  election  of  officers,"  provides  that 
"  the  persons  having  a  majority  of  votes  respectively,  for  the 
several  offices  shall  be  elected." 

A  law  must  be  read  as  a  whole  and  effect  will  be  given  to  all 
of  its  provisions,  when  they  do  not  conflict  with  each  other,  and 
the  quoted  words  "  majority  of  votes,"  as  used  in  the  said  sec- 
tion 227,  must  be  held  to  mean,  in  conformity  with  the  quoted 
portion  of  section  206,  a  majority  of  votes  of  the  inhabitants 
present  and  entitled  to  vote. 

IN^either  by  the  official  minutes  nor  otherwise  does  it  appear 
that  there  were  present  at  the  said  meeting,  at  the  time  of  either 
balloting,  more  inhabitants  entitled  to  vote  than  those  who  did 
vote,  and  it  may  be  assumed,  therefore,  that  all  of  such  inhabitants 
then  present  voted  at  such  balloting.  And  certainly  it  may  be 
assumed  that  there  were  present  of  such  inhabitants  as  many  as 
voted  at  the  respective  ballotings. 

It  therefore  appears  that  there  were  ninety  such  inhabitants 
present  at  the  first  balloting,  and  that,  as  no  one  then  received  a 
majority  of  that  number,  or  forty-six  votes,  the  said  balloting 
did  not  result  in  an  election. 

At  the  second  balloting  it  appears  that  there  were  eighty-nine 
such  inhabitants  present,  of  which  number  forty-five  is  a  major- 
ity, and  that  Mathias  Welles  having,  in  such  balloting,  received 
that  number  of  votes  was  duly  elected  trustee  of  the  said  district. 

Upon  such  showing  and  under  the  indicated  construction  of 
the  law,  the  appeal  can  not  be  sustained  and  must  be  dismissed- 


The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  William  C.  Skinner  from  the 
Proceedings  of,  and  the  Election  of  a  Trustee  at,  the  Special 
District  Meeting,  held  on  May  23,  1913,  of  School  District 
No.  11,  of  the  Town  of  Berne,  in  Albany  County. 

Case  No.  140. 

(Decided  November  8,  1913.) 

Allegations  of  riotous  and  improper  conduct  at  school  meeting. 

Where  the  district  is  divided  in  sentiment  into  two  almost  equal 
parties  and  there  is  a  conflict  of  testimony,  the  commissioner  will  not 
interfere  where  the  interests  of  the  children  will  be  sacrificed  by  such 
action. 

The  petitioner,  William  C.  Skinner,  is  a  resident  and  taxpayer 
of  school  district  No.  11,  of  the  town  of  Berne,  in  Albany  county. 
At  the  annual  meeting  of  the  district  held  May  6,  1913,  the  ap- 
pellant and  the  respondent,  Iliram  Filkins,  were  candidates  for 
the  oflSce  of  trustee.  Two  ballots  were  taken  and  on  each  the 
vote  was  a  tie.  After  transacting  its  other  business  the  annual 
meeting  adjourned  without  electing  a  trustee,  and  thereafter  a 
special  meeting  was  called  for  that  purpose,  to  be  held  on  May 
23,  1913,  at  which  time  the  respondent,  Hiram  Filkins,  was 
elected  trustee  of  the  district  for  the  term  beginning  August  1, 
1913. 

Frost,  Daring  &  Warner  (by  Stephen  J.  Daring)  attorneys  for 
appellant. 

Douglass  A.  Einman,  attorney  for  respondent. 

Sexton,  Acting  Commissioner. —  The  appellant  seeks  to  set 
aside  the  proceedings  of  and  the  election  of  a  trustee  at  the  special 
meeting.  He  alleges  that  the  respondent  and  some  of  his  ad- 
herents indulged  in  riotous  conduct,  used  obscene,  profane  and 
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vulgar  language,  threatened  the  peace  and  safety  of  the  appellant 
and  his  aascteiates,  and  assaulted  or  illtreated,  or  threatened  to 
whip  or  beat  certain  persons  who  were  supporting  the  appellant, 
and  further  alleges: 

That  the  riotous  and  boisterous  conduct  and  obscene  language  and  threats 
and  assaults  so  made  compelled  the  said  appellant,  his  associates,  their  wives 
and  friends  to  leave  the  said  schoolhouse  for  their  own  safety  and  none  of 
them  dared  or  did  return  to  said  meeting. 

The  charges  made  by  the  appellant  are  supported  by  affidavits 
of  sixteen  residents  who  were  at  the  meeting,  all  of  whom  charge 
the  respondent,  Hiram  Filkins,  with  cursing  and  swearing  and 
the  use  of  vile  language,  and  assert  that  he  "  threatened  harm  to 
the  people  assembled  and  actually  assaulted  Mrs.  Maggie  Pitcher 
in  the  schoolhouse,  by  violently  seizing  her  by  the  arms,  shaking 
and  punching  and  forcing  her  about  the  room.''  They  also  men- 
tion obscene  and  profane  language  used  by,  and  disorderly  con- 
duct of,  the  respondent  and  some  of  his  supporters. 

The  respondent  in  his  answer  denies  that  he  or  any  of  his 
supporters  were  guilty  of  the  offenses  charged.     He  alleges : 

That  nothing  whatever  happened  in  the  schoolhouse  at  any  time  which 
would  cause  any  person  any  fear  whatever,  or  any  fear  of  bodily  harm  in 
particular. 

He  asserts  that  all  the  trouble  there  was,  either  outside  of  or  in 
the  schoolhouse,  was  made  by  certain  supporters  of  the  appellant, 
and  that  the  only  profane  language  used  in  the  schoolhouse  and 
the  only  threatened  violence  therein  was  at  the  time  when 
Clarence  Pitcher,  one  of  the  appellant's  supporters,  ''  picked  up 
the  iron  stove-poker  and  threatened  with  an  oath  to  strike  Joseph 
Filkins  over  the  head  with  it."  The  respondent  also  alleges  that 
the  real  reason  why  the  appellant  and  his  supporters  left  the  meet- 
ing was  because  they  saw  that  they  were  beaten.  The  respondent 
produces  affidavits  of  fourteen  electors  who  were  present  at  the 
meeting  who  substantiate  the  statements  made  by  him. 

The  papers  in  the  case  show  a  striking  direct  conflict  of  testi- 
mony as  to  what  actually  transpired  at  the  meeting.  The  state- 
ments of  the  opposing  parties  can  not  be  harmonized  in  any 
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material  respect.  There  has  been  a  wilful  attempt  by  one  party, 
or  the  other,  or  both,  to  grossly  misrepresent  the  conditions  under 
which  the  meeting  was  held,  and  it  is  impossible  to  determine 
from  the  evidence  submitted  which  side  was  most  to  blame. 

The  feeling  between  the  opposing  factions  is  very  bitter.  The 
district  has  been  involved  in  litigation,  which  was  supported  by 
the  respondent  and  opposed  by  the  appellant,  and  the  electors  of 
the  district  have  been  about  equally  divided  with  respect  to  such 
controversy.  The  district  is  financially  weak,  and  the  taxes  im- 
posed to  meet  the  expenses  incurred  by  factional  differences  are 
burdensoma  It  would  much  add  to  this  burden  to  direct  a  refer- 
ence to  the  district  superintendent  to  ascertain  the  facts  in  this 
election  controversy,  and  the  prevailing  bitterness  of  feeling 
would  probably  be  intensified  and  prolonged  thereby,  to  the 
detriment  of  the  school  and  the  educational  interests  of  the  chil- 
dren of  the  district,  which  it  is  apparent  have  been  seriously  dis- 
regarded. 

The  harmful  and  disgraceful  quarreling  should  be  stopped, 
but  it  does  not  appear  that  such  desirable  end  would  be  furthered 
by  setting  aside  the  election  and  ordering  a  new  one,  even  if  it 
were  clear  that  there  are  justifying  grounds  therefor. 

It  must  also  be  noted  that,  so  far  as  the  facts  can  be  spelled  out 
from  the  conflicting  evidence,  it  would  seem  that  while  there  was 
considerable  disgraceful  quarreling  and  rowdyism  it  occurred  be- 
fore the  meeting  began ;  and  that  apparently  the  only  particular 
disorder  thereafter,  if  any,  was  caused  by  one  of  the  adherents 
of  the  respondent. 

It  does  not  appear  that  in  the  conduct  of  the  meeting,  itself, 
after  it  was  opened,  there  was  any  actual  or  threatened  denial  of, 
or  interference  with,  the  right  of  any  one  to  vote  according  to 
his  preference;  and  the  conclusion  reached  is  that  it  would  not 
be  justifiable  to  set  aside  the  election  of  trustee,  as  then  made, 
and  that  the  appeal  must  be  dismissed. 


The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Frederick  Auspelmeyer  from 
an  Order  of  Lela  6.  Dodge,  District  Superintendent  of  Super- 
visory District  ISlo.  2,  Montgomery  County,  and  Howard  A. 
Hewitt,  Supervisor  of  the  Town  of  Florida  in  said  County, 
Dated  June  11,  1913,  Setting  Aside  and  Vacating  the  Order 
of  said  Superintendent  Filed  in  the  Clerk's  Office  of  the  Town 
of  Florida,  March  14,  1913. 

Case  Ko.  141. 

(Decided  November  8,  1913.) 

The  ultimate  interests  of  the  children  are  to  be  sought  in  determining  in 
which  of  two  districts  they  shall  be  taught. 

The  maintenance  of  a  suitable  school  in  any  community  requires  a 
sacrifice  of  personal  preference  as  well  as  the  assumption  of  pecuniary 
burden  —  there  should  be  greater  willingness  to  enlarge  rather  than  to 
lessen  the  importance  of  the  district  which  such  a  school  serves. 

The  appellant  has  wished  to  have  his  farm  upon  which  he  re- 
sides detached  from  school  district  Ko.  13  in  the  town  of  Florida, 
in  Montgomery  county,  and  included  in  district  No.  8  of  the  said 
town.  Upon  his  application,  Lela  Gardinier  Dodge,  district 
superintendent  of  supervisory  district  ^o.  2  in  the  said  county, 
made  and  filed  in  the  clerk's  office  of  the  said  town  of  Florida  on 
March  14,  1913,  an  order  changing  the  boundaries  of  the  said 
school  districts,  as  requested  in  the  application  of  the  appellant. 

Thereafter  the  said  district  superintendent,  following  a  joint 
hearing  of  objections  by  her  and  Howard  A.  Hewitt,  supervisor 
of  the  town  of  Florida,  on  June  11,  1913,  made  a  further  order 
setting  aside  and  vacating  the  first  mentioned  order  of  the  said 
district  superintendent. 

Daisy  L.  Snooks,  attorney  for  appellant. 

Christopher  T.  Heffernan,  attorney  for  respondents. 

Sexton,  x\cting  Commissioner. —  The  substantial  grievance  of 
the  appellant  is  the  defeat  and  denial  of  his  wishes  to  have  his 
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farm  and  residence  transferred  from  the  said  school  district  Ko. 
13  to  the  said  district  Ko.  8. 

The  appellant  disclaims  that  his  wishes  are  influenced  by  the 
fact  that  the  taxes  are  greater  in  the  district  where  he  resides 
than  the  one  to  which  he  wishes  to  be  annexed ;  and  bases  his  ap- 
plication for  the  desired  transfer  upon  the  anxious  concern  which 
he  and  their  parents  have  for  the  welfare  of  his  grandchildren 
who  reside  with  him  on  his  farm.  He  states  that  the  scboolhouse 
in  district  No.  8  is  a  half  mile  nearer  than  that  in  district  No.  13 ; 
that  in  going  to  the  school  in  the  latter  district  the  children  have 
to  pass  for  a  distance  of  about  half  a  mile  along  a  highway  with 
woods  on  each  side  and  have  to  cross  the  double  tracks  of  the 
West  Shore  railroad,  where  trains  frequently  pass,  and  that  they 
must  also  cross  a  bridge  over  the  feeder  to  the  Erie  canal.  It  is 
set  forth  that  the  road  from  his  house  to  the  scboolhouse  in  district 
No.  8  is  free  from  any  of  the  mentioned  dangers  and  that  the 
children  throughout  all  the  route  would  be  under  possible  watch- 
ful observation  by  their  parents,  and  it  is  also  generally  claimed 
that  the  school  in  the  smaller  district  affords  equal  and  better 
educational  advantages  for  the  children. 

The  trustees  of  the  said  school  district  No.  13  make  answer 
controverting  the  reasons  alleged  by  the  appellant,  for  his  de- 
sired transfer  from  their  district,  and  allege  that  their  scboolhouse 
and  its  equipment  and  the  educational  advantages  there  afforded 
are  far  superior  to  those  in  the  said  district  Na  8  and  say, 
specifically : 

That  in  the  schoolhouse  located  at  district  No.  8,  there  is  only  one  teacher 
employed;  that  the  schoolhouse  consists  of  one  room;  that  during  the  winter 
season  the  school  is  heated  by  a  stove  that  is  generally  lighted  in  the  morn- 
ing after  the  pupils  arrive,  and  for  that  reason  the  school  is  cold  and  is  in 
an  exposed  location,  and  that  the  roads  leading  thereto  are  generally  drifted 
with  accumulations  of  snow.  That  said  school  has  no  equipment,  and  has 
no  library  only  the  annual  reports  furnished  by  the  department  of  education. 
That  the  schoolhouse  located  at  Fort  Hunter,  district  No.  13,  consists  of  four 
rooms,  and  that  there  are  three  teachers,  being  a  principal  and  two  assistants, 
that  it  has  a  large  library,  that  the  pupils  in  such  school  are  graded,  that 
the  building  is  heated  by  steam  and  hot  water,  that  a  janitor  is  employed 
there  annually,  and  that  the  building  is  always  kept  in  good  state  of  repair, 
in  a  clean  and  sanitary  condition,  and  that  during  the  winter  season  it  is 
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properly  heated.  That  the  rooms  are  large  and  commodious,  that  the  desks 
are  single,  that  there  are  slate  blackboards,  and  that  in  such  school  all 
necessary  facilities  are  on  hand  for  kindergarten  work,  and  that  in  fact,  all 
necessary  equipment  is  there  for  elementary  instruction.  That  the  grounds 
surrounding  the  school  building  are  very  picturesque,  are  kept  up  and  beauti- 
fied and  that  the  same  present  a  very  attractive  appearance.  That  annually 
twenty  dollars  or  more  are  apportioned  out  of  the  funds  raised  by  taxation, 
for  the  purpose  of  purcliasing  supplementary  readers  or  whatever  other 
reference  books  are  deemed  necessary. 

After  thus  asserting  and  specifying  the  particulars  in  which 
the  school  facilities  of  the  Fort  Hunter  district  are  superior  to 
those  of  district  No.  8,  the  respondents  point  out  that  such  facili- 
ties are  costly  and  that  their  district  needs  for  their  supporting 
the  aid  which  has  been  furnished  yearly  by  the  taxes  paid  by  the 
appellant. 

Speaking  upon  that  subject  and  of  the  relative  rate  of  taxation 
in  the  two  districts,  they  say : 

That  the  rate  in  district  No.  13  is  quite  high  as  compared  with  district 
Xo.  8,  and  necessarily  so  because  of  the  larger  school  and  greater  facilities 
for  educational  purposes,  and  because  of  the  maintenance  of  the  library  there, 
and  that  if  the  farm  of  said  appellant  were  changed  to  district  No.  8  it 
would  mean  an  additional  burden  upon  the  taxpayers  in  district  Xo.  13  and 
would  raise  their  rat^,  making  an  increase  of  practically  forty  cents  per 
1,000.  That  in  addition  to  these  reasons,  if  the  said  appellant  is  permitted 
to  leave  district  No.  13  it  will  establish  a  precedent,  and  many  other  tax- 
payers will  apply  to  be  changed  on  account  of  the  reduced  tax  rate.  That 
as  a  matter  of  fact,  there  is  a  number  of  other  taxpayers  in  said  district 
Xo.  13,  who  live  farther  from  the  school  in  such  district  than  the  appellant 
Auspelmeyer,  and  whose  children  attend  school  in  district  No.  13,  and  that 
such  children  are  equally  accessible  to  the  schoolhouse  in  the  district  known 
as  Yankee  Hill  in  said  county  of  Montgomery. 

The  case  was  ably  presented,  in  the  papers  and  in  an  oral  hear- 
ing, by  the  attorneys  of  the  respective  parties,  and  much  reflection 
has  been  given  thereto  before  reaching  a  decision. 

It  was  recognized  that  the  rights  of  individual  families  and 
their  preferences  should  not  be  lightly  disregarded,  and  much 
sympathetic  heeding  has  been  given  to  the  expressed  anxiety  of 
the  appellant  for  the  safety  of  his  grandchildren  in  going  back 
and  forth  to  the  Fort  Hunter  school. 

Rather  full  thinking  thereupon  has  not,  however,  been  convinc- 
ing that  the  suggested  perils    are   as    substantial    as   they   have 
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seemed  to  the  grandfather  and  the  parents  of  the  mentioned 
children,  and,  at  least,  not  so  great  as  to  overbalance  other  con- 
sideration which,  even  in  the  conceived  interests  of  the  said 
children,  weigh  in  favor  of  their  remaining  in  the  Fort  Hunter 
district. 

Manifestly,  the  school  in  that  district  is  an  admirably  equipped 
modern  school  and  conunendably  maintained  at  a  high  standard 
by  an  enlightened,  generous-minded  people  who  wisely  appreciate 
the  value,  not  only  to  their  children,  but  also  to  themselves,  as  a 
community,  of  a  school  of  the  excellent  character  which  they  are 
maintaining. 

It  could  bo  for  only  a  small  portion  of  their  school  years  that 
the  smaller  district  school  would  be  satisfying  to  the  grand- 
children of  the  appellant;  and,  for  their  later  years,  it  would  be  a 
misfortune  not  to  be  able  to  enjoy,  freely,  the  greater  educational 
advantages  of  the  school  in  the  district  in  which  they  now  reside. 

But  it  is  not  alone  upon  considerations  affecting  the  grand- 
children of  the  appellant,  that  this  case  may  rightfully  be  decided. 

The  maintenance  of  a  suitable  school  in  any  community  calls 
for  co-operative  efforts  and  for  some  willing  sacrificing  of  per- 
sonal preferences  and  individual  convenience,  as  well  as  for  as- 
sumption of  pecuniary  burdens;  and  to  be  able  to  have  a  really 
good  school,  with  the  desirable  modem  equipment  and  accessories, 
requires  that  the  burden  of  its  supporting,  if  it  would  not  be  too 
heavy,  should  be  somewhat  widely  distributed,  and  there  should 
be  greater  willingness  to  enlarge,  than  to  lessen,  the  district  which 
such  a  school  serves  and  from  which  it  draws  its  sustenance. 

Such  reasoning  applies  with  controlling  force  to  the  present 
case,  and  it  is  not  possible  to  agree  that  sufficient  cause  exists  to 
warrant  detaching  the  farm  of  the  appellant  from  the  said  district 
Xo.  13.  To  grant  his  particular  wish  in  such  matter  would,  as 
the  respondents  have  indicated,  establish  a  precedent  which  would 
make  it  difficult  to  refuse  the  similar  requests  of  other  families 
to  be  transferred  to  adjoining  districts,  which  have  less  efficient 
and  less  costly  schools.     The  appeal  cannot  properly  be  sustained. 

The  Jippeal  is  dipmissed. 


ATTORNEY-GENERAL 


In  the  Matter  of  Agreements  with  Employees  as  to  Forfeiture  of 

Wages. 

(Opinion  dated  March,  1913.) 

Labor  Law,  section  zx — weekly  payment  of  wages  —  agreement  permitting 
forfeiture. 

A  contract  made  by  an  employee  with  a  corporation  by  whom  he  is 
employed  that  he  will  forfeit  his  last  week's  wages  unless  he  gives  a 
week's  notice  on  leaving  the  employment  of  the  company,  is  a  violation 
of  the  statute  and  contrary  to  public  policy. 

The  commissioner  of  labor  submits  the  following  agreement 
and  asks  to  be  advised  whether  or  not  the  forfeiture  imposed  on 
leaving  without  stipulated  notice  is  in  violation  of  section  11  of 
the  Labor  Law. 

The  teaching  and  training  of  new  operators  in  our  mill  is  very  costly  to 
us  both  in  point  of  time  lost  and  materials  wasted.  It  requires  some  little 
time  and  patience  to  become  a  good  operator  and  demand  good  wages.  In 
order,  therefore,  to  protect  ourselves  and  also  to  avoid  any  misunderstandings, 
you  will  kindly  sign  the  attached  agreement. 

In  entering  the  employment  of  the  •  •  •  company,  I  hereby  declare 
that  I  will  perform  my  work  to  the  best  of  my  ability,  and  understand  that 
payments  are  withheld  one  week  to  allow  the  making  up  of  payroll.  It  is 
further  understood  that  should  I  leave  the  employ  of  the  •  ♦  •  company 
without  giving  the  foreman  in  charge  one  week's  notice,  I  forfeit  the  wages 
that  are  unpaid  for  one  week. 

Cabmody,  Attorney-General. —  The  whole  subject  has  been 
recently  in  the  Court  of  Appeals  in  the  case  of  N.  T.  0.  &  H.  R. 
R.  E.  Co.  V.  Williams,  199  X.  Y.  109,  114  (reported  also  in  35 
L.  R.  A.  [N.  S.]  549  with  notes  and  references  purporting  to 
exhaust  the  authorities)  Judge  Willard  Bartlett  there  says: 

Where  railroad  corporations  are  commanded  to  pay  the  wages  of  their 
employees  at  fixed  periods  and  are  made  liable  to  indictment  and  criminal 
punishment  for  failure  so  to  do,  the  implication  is  tolerably  clear  that  they 
may  not  enter  into  contracts  containing  provisions  at  variance  with  the  legis- 

410 


AOBEEMENTS   AS   TO   PoBFElTUKE   OF   WaGES.  41  1 

Attorney-General. 

lative  command.  Accordingly  I  think  we  must  treat  tlie  requirements  of  the 
Labor  Law  that  the  employees  of  a  steam  surface  railroad  corporation  shall 
be  paid  semi-monthly  and  in  cash  as  a  restraint  upon  the  freedom  of  such 
corporations  to  make  any  contract  to  pay  the  wages  of  their  employees  other- 
wise than  semi-monthly  and  in  cash.  If  this  were  not  the  necessary  con- 
struction the  legislation  in  question  would  present  no  serious  constitutional 
difficulty.  If  we  were  at  liberty  to  hold  that  the  requirement  for  semi- 
monthly cash  payments  was  to  apply  only  in  cases  where  it  was  not  stipulated 
otherwise  in  the  contract  of  employment,  neither  the  railroad  companies 
nor  their  employees  would  have  even  any  plausible  cause  for  complaint, 
inasmuch  as  both  master  and  servant  would  be  left  at  liberty  to  make  any 
contract  they  pleased  in  regard  to  the  time  when  the  servant's  wages  should 
be  payable  and  the  medium  in  which  they  should  be  paid.  The  substance  of 
the  grievance  which  is  asserted  in  behalf  of  the  corporation  in  this  litigation 
is  that  they  are  left  no  option  in  the  matter  but  must  pay  in  the  method 
and  medium  prescribed,  although  their  employees  might  be  entirely  willing  to 
agree  otherwise.  Their  contention  is  that  the  Labor  Law  deprives  them  of 
the  right  of  making  contracts  with  their  employees  on  advantageous  terms, 
and  that  this  is  beyond  the  power  of  the  legislature. 

The  court  then  holds  that  the  statutory  provision  construed  in 
the  case  is  not  in  violation  of  the  constitutional  right  of  freedom 
of  contract.  It  is  therefore  clear  that  a  contract  inconsistent  with 
the  provisions  of  section  11  of  the  Labor  Law  would  be  illegal 
and  of  no  effect.     The  statute  is  as  follows : 

Sec.  11.  When  wages  are  to  be  paid.  Every  corporation  or  joint-stock  asso- 
ciation, or  person  carrying  on  the  business  thereof  by  lease  or  otherwise,  shall 
pay  weekly  to  each  employee  the  wages  earned  by  him  to  a  day  not  more 
than  six  days  prior  to  the  date  of  such  payment. 

The  statute  provides  that  the  wages  earned  shall  be  paid  at 
the  end  of  the  week,  while  the  agreement  provides  that  they  shall 
be  forfeited  at  the  end  of  the  week.  This  in  my  opinion  consti- 
tutes a  clear  violation  of  the  law.  Forfeitures  and  penalties 
are  not  looked  upon  with  favor.  I  believe  that  a  construction 
strictly  regarding  protection  of  the  rights  sought  to  be  guarded 
by  the  statute  may  not  uphold  the  penalizing  provisions  of  the 
contract. 

Grounds  of  public  policy  should  influence  in  a  large  measure 
the  application  to  be  given  such  a  statute.  The  laborer  is  often 
in  a  very  unequal  position  which  affects  his  ability  to  contract 
with  a  free  view  of  his  best  interests;  from  the  vicissitudes  of 
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employment  and  the  conditions  under  which  he  lives  I  can  readily 
see  it  is  often  times  impossible  for  him  to  fairly  anticipate  the 
continuance  of  his  employment.  That  a  certain  protection  is 
thrown  by  the  law  around  persons  in  this  condition  is  evinced  bv 
the  line  of  cases  represented  by  Johnston  v.  Fargo,  183  N.  Y. 
It  was  there  found  that  a  contract  by  an  employee  relieving  the 
employer  from  liability  for  injuries  due  to  the  latter's  negligence 
is  against  public  policy  and  void. 

Inasmuch  as  the  legislature  has  indicated  a  line  of  policy,  I 
believe  it  would  be  in  contravention  of  that  expressed  intent  to 
sanction  a  contract  which  may  result  in  a  negation  of  the  benefits 
conferred.  The  agreement  in  general  being  condemned  as  illegal, 
it  is  unnecessary  to  discuss  the  more  flagrant  violations  found 
in  the  withholding  of  all  payments  during  the  making  up  of  the 
payroll  exceeding  the  six  days  provided  in  the  law. 


In  the  Matter  of  Construing  the  Stock  Transfer  Law,  Section 

270,   as  to  Supplementary  Proceedings. 

(Opinion  dated  March  19,  1013.) 

Transfers  of  stock  by  receivers  deposited  as  colUteraL 

A  tax  is  payable,  as  provided  by  section  270  of  the  Tax  Law,  on  a  sale 
within  the  state  of  New  York  by  a  receiver  in  proceedings  supplementary 
to  execution  of  the  stock  held  by  the  judgment  debtor  in  a  corporation, 
whether  domestic  or  foreign. 

Abraham  S.  Gilbert,  Esq.,  attorney,  of  Xew  York  city,  submits 
a  query  as  to  whether  or  not  a  stock  transfer  tax  is  required  on 
stock  transferred  under  the  following  circumstances: 

Stock  is  issued  to  Mr.  Coleman.  Mr.  Coleman  deposits  the 
stock  with  Mr.  Dunham  as  collateral  security  for  a  loan.  A 
judgment  is  obtained  against  Mr.  Coleman,  and  in  supplementary 
proceedings  a  receiver  of  his  property  is  appointed.  The  receiver 
offers  for  sale  all  of  Mr.  Coleman's  interest  in  the  stock  so 
pledged.     Mr.  Coleman's  interest  is  bought  at  such  sale  by  Mr. 
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Stoddard.  Mr.  Stoddard  then  applies  to  the  corporation  to  have 
the  stock  then  standing  in  the  name  of  Mr.  Coleman  transferred 
to  him,  the  understanding  being  that  the  new  certificates,  when 
issued,  will  be  re-deposited  with  Mr.  Dunham,  his  security 
thereby  remaining  unimpaired.  The  question  now  presented  is 
whether  or  not  the  corporation  has  a  right  to  transfer  the  stock 
from  Mr.  Coleman  to  Mr.  Stoddard  without  payment  of  the 
stock  transfer  tax. 

The  corporation  is  a  New  Jersey  corporation  and  the  transfers 
are  made  in  New  Jersey  although  the  sale  took  place  in  New  York 

Cakmody,  Attorney-General. —  The  language  employed  in  sec- 
tion 270  of  the  Tax  Law  is  very  comprehensive.  It  imposes  a 
tax  upon, 

aU  sales,  «  •  *  and  upon  any  and  all  deliveries  or  transfers  of  shares  or 
certificates  of  stock  in  any  domestic  or  foreign  association,  company  or 
corporation. 

There  is  nothing  either  in  the  language  employed  or  in  the 
spirit  of  the  law  to  exempt  this  particular  class  of  transfers,  and 
I  am  of  the  opinion  that  it  is  the  duty  of  the  receiver  in  proceed- 
ings supplementary  to  execution  to  see  that  the  tax  provided  for 
by  section  370  of  the  Tax  Law  is  paid;  and  section  373  thereof 
operates  to  forbid  the  corporation  to  transfer  the  stock  upon  its 
books  unless  the  tax  is  paid. 


In  the  Matter  of  the  Right  of  the  General  Superintendent  of 
State  Reformatories  to  Pay  an  Employee  While  on  Sick 
Leave. 

(Opinon  dated  March   19,  1913.) 

Civil    Service    Law  —  compensation  —  payment    during    incapacity  —  Elmira 
Reformatory. 

Payment  of  salaries  may  be  made  to  employees  of  the  Elmira  Reforma- 
tory while  so  absent,  subject  to  review  by  board  of  managers  and  by 
salary  classiflcntion  commission. 
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Hon,  Robert  W.  Hill,  Secretary  of  the  Salary  Classification 
Commission,  submitted  the  following  query:  "  May  the  superin- 
tendent of  reformatories  lawfully  pay  an  employee  of  the  Elmira 
Eeformatoiy  the  whole  or  any  part  of  his  salary  while  he  is  ab- 
sent from  the  institution  on  leave  of  absence  due  to  illness  ? 

Cabmody,  Attorney-General. —  The  control  over  salaries  of 
oflScers  and  employees  in  the  Elmira  Reformatory  is  somewhat 
divided.  Under  sections  286  and  287  of  the  Prison  Law  the  gen- 
eral superintendent  of  reformatories  and  under  him  the  assistant 
at  each  institution  have  general  oversight  and  power  of  adminis- 
tration. But  the  power  of  appointment  vested  in  the  general 
superintendent  is  subject  to  the  approval  of  the  state  board  of  man- 
agers of  reformatories.  They  are  also  subject  in  a  measure  to  the 
salary  classification  commission  which  in  turn  submits  its  findings 
to  the  governor.  The  recommendations  finally  adopted  could  of 
course  be  dependent  upon  the  amount  and  form  of  the  appropria- 
tion made  by  the  legislature.  In  the  schedule  of  salaries  and 
wages  paid  in  1912  by  the  commission,  allowances  for  vacations 
are  made,  but  on  the  question  of  payment  during  illness,  the 
schedule  is  silent. 

As  pointed  out  in  an  opinion  printed  at  page  299  of  the  attor- 
ney-general's opinions  for  1912,  the  functions  of  the  salary  classi- 
fication commission  are  essentially  those  of  an  equalization  com- 
mittee, the  direct  power  of  fixing  the  individual  salaries  within 
the  maximums  reconmiended  resting  in  the  state  board  of  mana- 
gers of  the  institutions. 

It  is  clear  then  that  the  general  superintendent  of  reforma- 
tories is  always  subject  to  the  state  board  of  managers  in  fixing 
salaries.  Although  ultimately  always  subject  to  this  control  he 
has  very  broad  powers  given  by  statute  which  he  may  exercise  un- 
less restricted  by  order  of  the  state  board  of  managers  or  higher 
authority.  These  powers  are  given  in  the  Prison  Law,  sections 
286,  287  as  follows: 

Sec.  286.  Superintendent  of  reformatories  and  assistant  superintendents; 
appointment,  powers  and  duties.  Said  state  board  of  managers  shaU  appoint 
a  superintendent  of  reformatories,  and  may  remove  him  for  cause  after  an 
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opportunity  to  be  heard.  Said  superintendent  shall  have  general  oversight 
of  both  institutions,  and,  subject  to  the  approval  of  said  board  of  managers, 
shall  appoint  all  other  officers  and  employees  of  said  institutions,  and  bQ 
possessed  with  all  the  powers  and  perform  all  the  duties  in  both  institutions 
prescribed  in  this  article    •    •    • 

Sec.  287.  The  superintendent  of  reformatories,  subject  to  the  direction  and 
control  of  the  state  board  of  managers,  shall: 

1.  Have  the  general  supervision,  and  control  of  said  reformatories,  of  the 
grounds  and  buildings,  subordinate  officers  and  employees  thereof,  the  prison- 
ers therein,  and  of  all  matters  relating  to  the  government  and  discipline 
thereof. 

2.  Make  such  rules  and  orders,  not  inconsistent  with  law,  or  with  the  rules 
and  directions  of  the  said  board  of  managers,  as  he  may  deem  proper  or 
necessary  for  the  government  of  said  reformatories  and  of  the  officers  and 
employees  thereof;  and  for  the  employment,  discipline  and  education  of  the 
prisoners  sentenced  thereto.    •    *    • 

4.  Exercise  such  other  powers  and  perform  such  other  duties  as  the  said 
board  of  managers  may  lawfully  prescribe. 

Bearing  in  mind  then  that  any  order  made  by  the  superinten- 
dent is  subject  to  review  by  the  boards  and  officers  of  higher 
authority  referred  to,  the  question  of  the  legality  of  any  order 
allowing  compensation  of  employees  while  the  leave  of  absence 
may  be  considered.  The  cases  presented  to  the  courts  have  so  far 
as  I  have  found,  concerned  school  boards  and  teachers.  But  the 
principles  invoked  in  those  cases  I  believe  have  equal  application 
here. 

The  positions  referred  to  at  the  reformatory  being  those  of  em- 
ployees their  employment  is  contractual  and  the  right  to  compen- 
sation depends  upon  the  contract  of  employment.  Steinson  v. 
Board  of  Education  165  K  Y.  431. 

An  officer's  salarj'  it  seems  is  not  usually  subject  to  deduction 
by  reason  of  absence.    See  Throop  Pub.  Offi.  §  501  et  seq. 

Any  agreements  that  have  been  made  are,  I  presume,  silent  on 
the  subject  of  payment  during  incapacity. 

In  Murphy  v.  Board  of  Education,  87  App.  Div.  277,  the 
power  of  officials  vested  with  general  administrative  powers  over 
compensation  and  other  matters  not  specified  in  the  contract,  was 
discussed.  The  power  given  to  the  school  board  there  was  very 
similar  to  that  of  the  superintendent  of  reformatories  in  being 
subject  to  higher  authority.    It  was  permitted  *^  by  its  by-law  to 
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provide  for  the  payment  of  the  salaries  of  all  principals  and  teach- 
ers of  the  various  schools  under  its  charge,  and  for  all  disburse- 
ments chargeable  to  the  general  school  fund,  apportioned  to  it  for 
educational  purposes  therein."  This  power  was  no  broader  than 
that  vested  in  the  various  bodies  and  officers  in  control  of  the 
reformatories.  The  court  goes  on  to  find  that  the  school  board 
could  deprive  the  teacher  of  her  salary  during  the  time  when  she 
was  absent  without  leave,  recognizing  impliedly  that  it  could  have 
continued  the  salary  at  its  discretion.  On  the  discretionary  con- 
trol of  the  employing  officers  over  compensation,  Mr.  Justice  In- 
graham  says  at  page  279 : 

The  broad  power  thus  given  to  the  achool  boards  and  the  board  of  educa- 
tion to  appoint  aU  teachers  and  to  fix  their  salaries,  and  to  make  by-lawa 
for  the  regulation  of  all  disbursements  of  the  general  school  fund  in  the 
borough,  would  give  the  school  board  power  to  reduce  the  salary  of  any 
teacher,  either  by  an  actual  reduction  in  the  amount  paid,  or  by  providing 
that  the  salary  of  a  teacher  shall  be  paid  only  for  the  period  during  which 
the  teacher  actually  performed  service.  A  teacher  being  an  employee,  and 
his  relation  to  the  appointing  power  contractual,  nothing  stands  in  the  way 
of  a  revisal  of  his  compensation  by  the  authorities  having  power  to  fix  the 
salary  to  be  paid  to  the  teacher  at  any  time.  The  salary  of  an  employee  not 
being  an  incident  to  the  office,  but  payment  for  services  rendered,  there 
would  certainly  be  nothing  illegal  in  a  provision  changing  the  condition  under 
which  the  salary  is  paid,  so  that  it  is  payable  only  for  the  period  for  which 
the  services  are  actually  rendered.  The  school  board,  therefore,  has  the 
power  to  reduce  the  salary  of  a  teacher  by  providing  that  he  is  to  receive  no 
compensation  for  the  days  on  w^hich  he  is  absent  without  leave.  It  is 
undoubtedly  true  that  until  the  salary  is  reduced  or  the  employee  is  dis- 
charged he  is  entitled  to  receive  the  compensation  agreed  upon.  The  con- 
dition of  employment,  however,  does  not  prevent  a  change  in  the  amount  of 
salary  to  be  paid,  or  the  imposition  of  a  condition  that  a  deduction  should 
be  made  from  the  teacher's  salary  for  a  period  during  which  he  absents 
himself  from  the  performance  of  his  duty  without  leave.  See  also  School 
District  v.  Gage,  31  Mich.  484,  496;  Board  v.  State  ex  rel.  Simpson  (Kan.) 
52  Pac.  Rep.  466. 

I  am  therefore  of  the  opinion  that  the  general  superintendent 
has  the  power  to  continue  salaries  during  the  incapacity  of  em- 
ployees in  his  discretion  subject  to  review  by  the  board  of  man- 
agers and  by  the  salary  classification  commission  as  pointed  out 
above. 
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In  the  Matter  of  the  Right  of  the  Xew  York  State  Traininfr 
School  for  Girls  to  Open  Letters  Addressed  to  or  Offered  by 
Inmates  for  Mailing. 

(Opinion  dated  March  20,  1913.) 

When  the  United  States  postal  authorities  have  the  right  to  protect  letters. 

Letters  addressed  to  inmates  of  the  New  York  State  Training  School 
for  Girls  cannot  be  opened  without  the  consent  of  such  inmates.  Such 
letters  may  be  treated  as  undeliverable. 

Letters  offered  by  inmates  for  mailing  may  be  withheld  unless  first 
submitted  to  the  'superintendent  for  examination  and  approval. 

Letters  addressed  to  or  offered  for  mailing  by  girls  on  parole  cannot 
be  examined  without  the  consent  of  such  girls.  Before  granting  a  parole 
the  superintendent  may  require  that  the  person  to  be  paroled  shall  sign 
a  consent  giving  to  the  person  in  whose  charge  the  girl  is  placed  the 
right  to  examine  such  letters. 

Hortense  V.  Bruce,  Superintendent  New  York  State  Training 
School  for  Girls,  Hudson,  New  York,  submitted  an  inquiry  as  to 
whether  the  New  York  State  Training  School  for  Girls  has  the 
right  to  open  letters  addressed  to  or  written  by  inmates  of  the 
institution. 

Cabmodt,  Attorney-General. —  Section  1431  of  the  Postal 
Laws  and  Regulations  of  1879  (section  334,  P.  L.  &  R.  1893,) 
provides : 

Any  person  who  shall  take  any  letter,  postal  card,  or  packet^  although 
it  does  not  contain  any  article  of  value  or  evidence  thereof,  out  of  a  post  office 
or  branch  post  office,  or  from  a  letter  or  mail  carrier,  or  which  has  been  in 
any  post  office  or  branch  post  office,  or  in  the  custody  of  any  letter  or  mail 
carrier,  before  it  has  been  delivered  to  the  person  to  whom  it  was  directed, 
with  a  design  to  obstruct  the  correspondence,  or  pry  into  the  business  or 
secrets  of  another,  or  shall  secrete,  embezzle  or  destroy  the  same,  shall  for 
every  such  offense  be  punishable  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  at  hard  labor  for  not  more  than  one  year,  or 
by  both. 

Based  on  this  section  the  following  regulation,  known  as  No. 

382,  has  been  adopted  by  the  post  office  department: 
Dept.  Rep.  Vol.  IV  27 
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A  letter  once  placed  in  the  post  office  is  in  the  custody  of  the  department 
for  transmission  and  delivery  to  the  party  addressed.  Neither  post  masters 
nor  officers  of  the  law  have  any  authority  to  open  it  under  the  pretext  that 
there  might  be  something  improper  or  even  criminal  in  it,  or  that  would  aid 
in  the  detection  or  furnish  evidence  for  the  conviction  of  offenders  against 
the  law.  A  letter  of  a  criminal  must,  therefore,  be  delivered  to  him  unless  he 
may  otherwise  direct. 

In  a  circular  prepared  by  the  post  office  department  relating 
to  the  right  of  prison  officers  to  open  the  letters  of  prisoners  is 
contained  in  the  following: 

*  •  •  Where  letters  are  addressed  to  prisoners  to  the  care  of  the  prison 
authorities  it  will,  of  course,  be  proper  to  deliver  them  to  the  warden  or  other 
representatives  of  such  authorities  in  the  absence  of  contrary  instruction  from 
the  person  addressed.  But  in  all  cases,  no  matter  what  may  be  the  charge 
against  the  prisoner,  or  what  the  nature  of  his  confinement,  letters  arriving 
at  the  office,  directed  to  him,  should  be  delivered  only  to  his  order.  Having 
been  thus  delivered,  the  care  of  the  government  over  them  ceases.  And  if  it 
should  occur  that  the  municipal  authorities  will  not  suffer  a  prisoner  to  receive 
his  mail,  and  tAie  prisoner  will  not  consent  that  such  mail  shall  be  delivered  to 
the  prison  authorities,  it  may  be  delivered  to  a  party  authorized  by  the 
prisoner  to  receive  it;  or  if  no  such  person  shall  have  been  designated,  sucti 
matter  may  be  treated  as  undeliverable.  But  in  no  event  should  such  matter 
be  delivered  to  anyone  contrary  to  the  wish  of  the  person  addressed. 

In  the  letter  received  from  the  assistant  attorney-general  of  the 
post  office  department  under  date  of  March  14,  1913,  he  states: 

This  department  has  no  jurisdiction  over  letters  sent  out  by  inmates  of 
such  institutions  before  they  have  been  deposited  in  a  post  office  or  authorized 
depository  for  mail ;  nor  does  it  claim  any  jurisdiction  over  letters  after  they 
have  been  properly  delivered  from  the  post  office  to  the  person  authorized  to 
receive  them. 

The  New  York  State  Training  School  for  Girls  is  maintained 
under  the  State  Charities  Law  for  the  reception  of  females  under 
the  age  of  sixteen  years  committed  thereto  by  magistrates. 

Subdivision  2  of  section  202  of  the  State  Charities  Law  gives 
the  superintendent  of  the  New  York  State  Training  School  for 
Girls,  subject  to  the  direction  and  control  of  the  board  of  man- 
agers, the  power  to  make  such  rules,  r^ulations  and  orders  as 
may  seem  to  be  proper  or  necessary  for  the  government  of  such 
institution  and  for  the  employment,  discipline  and  education  of 
the  inmates  thereof.     Under  this  section  of  the  State  Charities 
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Law,  the  superintendent  of  the  institution,  subject  to  the  approval 
of  the  board  of  managers,  may  adopt  rules  or  regulations  regard- 
ing letters  offered  by  inmates  for  mailing  and  letters  received  at 
the  institution  for  such  inmates.  Such  rules  may,  within  the 
ruling  of  the  post  office  department,  provide  as  follows : 

First  That  no  letter  be  sent  out  by  inmates  of  the  school  until 
such  letters  have  first  been  submitted  to  the  superintendent  for 
examination  and  approval. 

Second.  That  all  inmates  be  required  to  sign  a  consent  per- 
mitting the  superintendent  to  examine,  deliver,  withhold  or 
destroy  letters  received  at  the  institution  addressed  to  such 
inmate. 

Third.  That  letters  received  Ar  any  inmate  be  treated  as  unde- 
liverable  when  such  inmate  has  refused  to  sign  such  consent. 

In  my  opinion,  therefore,  it  is  improper  to  open  letters  ad- 
dressed to  girls  at  the  institution  without  the  consent  of  such  girls. 
Such  letters  should  be  merely  treated  as  undeliverable.  See  also 
Report  of  Attorney-General,  1910,  p.  941. 

As  to  girls  who  have  been  paroled  from  the  institution,  the  per- 
son in  whose  charge  the  girl  has  been  placed  cannot,  in  ray  opinion, 
examine,  withhold,  detain  or  destroy  letters  addressed  to  or  mailed 
by  such  girl,  without  the  express  consent  of  the  girl.  The  institu- 
tion can  of  course  require  that  such  girl  sign  a  consent  giving 
such  right  to  the  person  in  whose  chargo  the  girl  is  placed,  as 
a  condition  for  granting  the  parole. 


In  the  Matter  of  Construing  the  Highway  Law,  Section  52  and 
Transportation  Corporations  Law,  Section  102. 

(Opinion  dated  March  21,  1913.) 

Duty  of  telephone  companies  to  remove  and  relocate  lines  in  rural  highway 
where  necessary  for  hii^way  work. 

The  right  which  telephone  and  telegraph  companies  derive  by  virtue  of 
section  102  of  the  Transportation  Corporations  Law  to  construct  and 
maintain  poles  and  wires  in  rural  highways  is  not  absolute  or  unqualified 
but  subject  to  the  rule  that  the  lines  must  be  so  located  as  not  unneees- 
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sarily  to  obstruct  the  public  travel.  Accordingly,  where  the  plans  for 
the  improvement  of  any  such  highway  are  such  as  to  rc<iiiire  the  reloca- 
tion of  the  poles  and  wires  of  telephone  or  telegraph  companies,  it  is 
incumbent  upon  the  companies  at  their  own  expense  to  relocate  the  same. 
It  seems,  however,  that  it  is  incumbent  upon  the  state  or  county,  as 
the  case  may  be,  to  afford  the  company  a  new  right  of  way  within  the 
limits  of  the  improved  highway. 

Charles  P.  Dillon,  Esq.,  Secretary  of  the  Department  of  High- 
ways, Albany,  N.  Y.,  submitted  an  inquiry  upon  the  following 
facts : 

In  the  construction  of  the  improved  highways  it  appears  that 
the  lines  of  telephone  companies  are  in  many  places  located  along 
the  side  thereof  and  that  in  order^to  obtain  the  required  width  oi 
improved  highway  it  is  necessary  that  these  lines  be  removed  from 
their  present  location.  Under  these  circumstances,  are  the  com- 
panies required,  without  conpensation,  to  provide  for  such  re- 
moval ? 

Cabmodt,  Attorney-General. —  The  inquiry  does  not  make  it 
clear  as  to  the  precise  location,  with  reference  to  the  highway 
limits,  of  the  lines  in  question. 

If  they  are  now  located  without  the  lines  of  the  existing  high- 
way and  upon  private  land,  pursuant  to  an  agreement  with  the 
owner  thereof,  whereby  the  company  acquires  an  irrevocable  ease- 
ment there  to  maintain  the  same,  and  this  land  is  to  be  condemned 
or  acquired  by  the  state  in  order  to  afford  an  increased  width 
the  state  is,  in  my  opinion  obligated  to  pay  the  company  the  value 
of  the  easement  which  it  appropriates. 

If,  however,  the  lines  are  now  situated  within  the  limits  of 
the  existing  highway,  whether  with  or  without  the  consent  of  the 
abutting  owners,  and  the  state  requires  the  land  upon  which  the 
poles  are  situated  for  the  construction  of  the  improved  highway 
proper,  I  am  of  the  opinion  that,  while  the  state  must  afford  the 
company  some  other  location  or  right  of  way  within  the  limits  of 
the  improved  highway,  it  may  without  compensation,  require  it 
to  remove  its  poles  from  their  present  location. 

It  is  well  settled  that  telephone  and  telegraph  companies  deri-ve 
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the  right  to  erect  their  poles  and  string  their  wires  directly  from 
the  state  by  virtue  of  section  102  of  the  Transportation  Corpora- 
tions Law,  which  provides  that : 

Such  corporation  may  erect,  construct  and  maintain  the  necessary  fixtures 
for  its  lines  upon,  over  or  under  any  of  the  public  roads,  streets  and  high- 
ways    *     •     *. 

This  section  cannot,  in  my  opinion,  be  construed  to  authorize 
such  companies  to  erect  or  maintain  their  lines  at  any  point  or 
location  which  they  may  choose  within  the  limits  of  the  highway, 
or  having  once  placed  them  in  a  certain  location,  to  authorize 
them  to  continue  there  to  maintain  them  irrespective  of  the  grow- 
ing needs  of  the  traveling  public. 

The  primary  and  dominant  purpose  of  a  public  highway  is  for 
publie  passage  and  an  appropriation  of  it  by  legislative  sanction 
of  telephone  lines  must,  I  think,  be  deemed  to  be  in  subordination 
to  this  dominant  use. 

That  such  is  the  proper  construction  of  section  102  would  seem 
to  be  borne  out  by  the  provisions  of  section  52  of  the  Highway 
Law,  which  provides,  among  other  things : 

It  shall  be  the  duty  of  all  telephone,  telegraph,  electric  railway  and  other 
electrical  companies,  to  remove  and  reset  telephone,  telegraph,  trolley  and 
other  poles  and  wires  connected  therewith,  when  the  same  constitutes  obstruc- 
tions to  the  use  of  the  highways  by  the  traveling  public, 

and  that  in  the  event  of  their  failure  so  to  do  the  town  super- 
intendent may  do  so  at  their  expense. 

I  am  of  the  opinion  that  telephone  companies  availing  them- 
selves of  the  privilege  afforded  by  section  102  of  the  Transpor- 
tation Corporations  Law  must  so  locate  their  poles  as  not  unneces- 
sarily to  interfere  with  the  use  of  the  highway  for  public  travel, 
and  further,  that  when  the  state  proceeds,  pursuant  to  its  re- 
served right,  to  improve  its  highways,  it  is  incumbent  upon  such 
companies,  at  their  own  expense,  to  relocate  their  poles  without 
the  improved  or  traveled  portion  of  the  new  highway. 

I  think,  however,  that  in  such  cases  it  is  incumbent  upon  the 
state  or  county,  as  the  case  may  be,  to  afford  the  companies  a 
new  right  of  way  within  the  limits  of  the  improved  highway.  See 
report  of  Attorney-General  1904,  p.  366, 
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In  the  Matter  of  the  Power  of  the  Oovernor  to  Fill  a  Va- 
cancy IN  the  Board  of  Trustees  of  a  Village. 

(Opinion  dated  March  22,  1013.) 

Village  Law,  §§  50,  61  —vacancy  in  office  of  village  trustee. 

A  vacancy  in  the  office  of  village  trustees,  occurring  exactly  ten  days 
before  an  election,  should  be  filled  by  the  board  of  trustees  and  not  by 
the  governor. 

Hon  William  Sulzer,  the  Governor  of  the  State  of  New  York, 
Albany,  N.  Y.,  submitted  the  following: 

"  Mr.  Peter  McCurdy  was  elected  village  trustee  of  Pleasant- 
ville  on  the  third  Tuesday  of  March,  1912,  for  a  term  expiring 
on  the  third  Tuesday  of  March,  1914.  He  died  at  seven-forty-five 
o'clock  p.  M.,  March  8,  1913.  The  village  election  of  this  year 
was  held  on  March  eighteenth.  Pleasantville  is  organized  imder 
the  Village  Law.    How  should  the  vacancy  in  the  oflSce  be  filled  ?  " 

Cabmody,  Attorney-General. —  Consideration  must  be  given 
the  following  sec»tions  contained  in  the  Village  Law: 

§  60.  Officers  to  be  elected  at  annual  election.  Elective  offices  shaU  be  filled 
at  the  annual  election  next  preceding  the  expiration  of  the  terms  thereof. 
If  a  vacancy  in  an  elective  ofltcc  occurs  more  than  ten  days  prior  to  an  annual 
election,  at  which  a  successor  for  a  full  term  is  not  to  be  chosen,  it  shall  be 
filled  at  such  election  for  the  remainder  of  the  unexpired  term. 

§  61.  Filling  of  vacancies.  Vacancies  occurring  otherwise  than  by  expira- 
tion of  term  in  the  village  office,  other  than  that  of  health  officer,  shall  be 
filled  by  the  board  of  trustees,  if  the  office  be  elective,  until  the  end  of  the 
current  official  year,  but  if  the  office  be  appointive,  for  the  balance  of  the 
unexpired  term.  If  a  vacancy  in  an  elective  office  occurs  within  less  than 
ten  days  prior  to  an  annual  election,  and  such  office  is  not  to  be  filled  at  such 
election,  the  appointment  shall  be  for  a  term  which  will  expire  at  the  end 
of  the  next  official  year. 

It  is  quite  apparent  that  it  was  the  intention  of  the  legislature, 
in  the  enactment  of  these  sections,  to  make  provision  that,  where 
a  vacancy  occurred  in  an  elective  office  a  certain  length  of  time 
prior  to  the  election,  it  should  be  filled  at  such  election,  and  where 
it  occurred  within  such  specified  time  it  should  not  be  filled  at  the 
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election  but  an  appointment  should  be  made^  and  that  such  ap- 
pointment should  continue  until  the  end  of  the  next  official  year. 
Section  50  does  not  apply  to  the  case  under  consideration  where 
the  vacancy  occurred  exactly  ten  days  before  election;  neither 
does  the  latter  part  of  section  61,  but  it  is  quite  clear  to  my  mind 
that  the  first  part  of  section  61  applies  to  all  vacancies  which 
occur  in  the  village  offices  other  than  that  of  health  officer.    It  was 
manifestly  the  intention  of  the  legislature  that  such  local  affairs 
should  be  in  the  hands  of  local  authorities.     The  fact  that  the 
latter  part  of  section  61  does  not  apply  to  this  case  can  have  no 
effect  upon  the  applicability  of  the  first  part  of  the  section.     A 
vacancy  occurring  should  be  filled  by  the  local  board  of  trustees. 
If  prior  to  the  election  the  appointment  would  only  be  effective 
until  the  end  of  the  official  year,  which  terminates  on  March  24th, 
1913.    At  that  time  a  vacancy  will  again  occur  and  may  be  filled 
in  like  manner  by  the  board  of  trustees  for  the  next  official  year. 
It  seems  to  me  that  this  provision  of  law  is  clearly  applicable, 
and  that  therefore  section  42  of  the  Public  Officers  Law,  relative 
to  the  power  of  tlie  governor  to  fill  vacancies  where  no  other  pro- 
vision of  law  is  made  for  filling  the  same,  is  not  effective. 


In  the  Matter  of  Executing  Kespited  Oonviot. 

(Opinion   rendered  March  27,   1913.) 

Rule  as  to  time  of  inflictiiig  death  penalty  where  a  respite  has  heen  had. 

Where  a  prisoner  sentenced  to  death  has  been  granted  a  respite  by  the 

governor  until  a  certain  week,  the  warden  of  the  prison  in  which  the 

person  is  confined  may  fix  any  day  in  such  week  for  the  execution  of  the 

sentence. 

The  acting  superintendent  of  prisons  submitted  an  inquiry 
where  the  facts  were  as  follows : 

William  Twiman  was  sentenced  by  the  court  to  be  electrocuted- 
About  January  27,  1913,  the  governor  granted  him  a  respite 
"  until  the  week  beginning  March  31,  1913." 

The  inquiry  was : 
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Under  the  circumstances  stated,  and  assuming  that  the  governor 
has  taken  no  further  action  in  the  matter,  has  the  warden  of  the 
prison  in  which  Twiman  is  confined,  a  discretion  in  fixing  the  day 
in  the  week  mentioned  for  the  execution  of  the  sentence,  or  should 
an  order  of  the  court  be  obtained  under  section  503  of  the  Code  of 
Criminal  Procedure? 

Carmody,  Attorney-General. —  Section  503  of  the  Code  of 
Criminal  Procedure  is  as  follows : 

$  603.  When  doAf  of  execution  pasaed,  etc,  convict  to  he  brought  up  by  icor- 
rant.  Whenever,  for  any  reason,  other  than  insanity  or  pregnancy,  a  defend- 
ant, sentenced  to  the  punishment  of  death,  has  not  been  executed  pursuant 
to  the  sentence,  at  the  time  specified  thereby,  and  the  sentence  or  judgment 
inflicting  the  punishment  stands  in  full  force,  the  Court  of  Appeals,  or  a 
judge  thereof,  or  the  Supreme  Court,  or  a  justice  thereof,  upon  application 
by  the  attorney-general  or  of  the  district  attorney  of  the  county  where  the 
conviction. was  had,  must  make  an  order,  directed  to  the  agent  and  warden  or 
other  officer  in  whose  custody  said  defendant  may  be,  commanding  him  to 
bring  the  convict  before  the  Court  of  Appeals  or  a  term  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  department,  or  a  term  of  the  Supreme 
Court  in  the  county  where  the  conviction  was  had.  If  the  defendant  be  at 
large,  a  warrant  may  be  issued  by  the  Court  of  Appeals  or  a  judge  thereof, 
or  by  the  Supreme  Court,  or  a  justice  thereof,  directing  any  sheriff  or  other 
officer  to  bring  the  defendant  before  the  Court  of  Appeals  or  a  term  of  the 
Appellate  Division  of  the  Supreme  Court,  or  before  a  term  of  the  Supreme 
Court  in  that  county. 

The  Court  of  Appeals,  in  Matter  of  Buchanan,  146  N.  Y.  264, 
commenting  upon  the  effect  of  a  reprieve  granted  by  the  governor, 
said: 

This  is  a  power  to  enlarge  and  extend  the  time  fixed  by  the  court  for  the 
execution  of  the  sentence  of  death  to  a  day  certain  in  the  future.  The  right 
to  execute  the  sentence  on  that  day  inheres  in  the  power  to  fix  the  day  to 
which  the  reprieve  shall  extend.  If,  in  the  case  of  a  reprieve,  a  re-sentence 
is  necessary,  the  reprieve  is  not  to  a  fixed  day,  but  to  some  indefinite  day 
to  be  fixed  by  the  court  after  the  day  named  in  the  reprieve  is  passed. 

We  are  of  the  opinion  that  section  503  of  the  Code  has  no  application  to 

the  case  of  reprieve,  unless,  as  in  this  case,  the  day  fixed  thereby  has  passed 

and  the  sentence  has  for  any  reason  not  been  executed,  although  the  judgment 
of  conviction  is  still  in  full  force.    We  think  it  was  the  duty  of  the  warden, 

in  whose  custody  the  defendant  was  on  the  day  on  which  the  second  reprieve 

terminated,   to  execute  the  sentence  on  that  day  without  waiting  for  the 

order  of  the  court.    P.  274. 
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It  is  apparent  that  the  time  of  the  reprieve  will  expire  when  the 
week  commencing  March  31,  1913,  is  reached.  The  time  set  by 
the  governor  for  the  expiration  of  the  reprieve  is  not  indefinite, 
but  for  the  definite  period  of  the  week  of  March  31,  1913. 

I  believe  the  situation  is  now  the  same  in  law  as  if  the  prisoner 
was  originally  sentenced  to  be  executed  in  the  week  commencing 
March  31,  1913,  and  the  situation  is  not  altered  by  the  fact  that 
the  week  designated  commences  with  a  ^fonday. 

I  am,  therefore,  of  the  opinion  that  the  warden  of  the  prison 
in  which  the  condemned  prisoner  is  confined,  may  fix  any  day  of 
the  week  beginning  March  31,  1913,  for  the  execution  of  the 
sentence  imposed  by  the  court  and  may  carry  out  the  sentence  at 
such  time. 


In  the  Matter  of  Mortgage  Tax  Payments  by  State  Institu- 
tions. 

(Opinion  rendered  March  29,   1013.) 

Right  of  a  county  clerk  to  demand  such  tax  pajrment. 

An  instrument  in  the  nature  of  a  mortgage  filed  on  behalf  of  the  state 
is  not  subject  to  the  mortgage  tax. 

William  T.  Shanahan,  M.  D.,  medical  superintendent  of  Craig 
Colony,  Sonyea,  N.  Y.,  submitted  the  following  statement  and 
inquiry : 

There  has  recently  been  entered  into  between  the  proper  officials 
acting  on  behalf  of  Craig  Colony  and  another  party  a  contract  for 
a  sale  to  the  state  of  certain  lands.  The  superintendent  at  Craig 
Colony  has  been  advised  by  the  attorney-general  to  record  the  con- 
tract. The  county  clerk  demands  a  recording  fee  of  one  dollar 
and  twenty-five  cents  and  a  mortgage  tax  of  four  dollars.  Should 
the  amounts  claimed  be  paid? 

Carmody,  Attorney-General. —  The  tax  law  provides : 

^c.  4.  Exemption  from  taxation.  The  following  property  shall  be  exempt 
from  taxation.     •     •     • 

2.  Property  of  this  state  other  than  the  wild  forest  lands  in  the  forest 
preserve. 
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In  connection  herewith  it  was  said  in  Matter  of  Hamilton,  148 
X.  Y.  310: 

The  property  held  by  the  state,  or  by  any  of  its  municipal  divisions,  for 
public  purposes,  is  not,  and  never  has  been,  subject  to  taxation.  *  *  * 
The  end  and  object  of  all  taxation  is  to  raise  revenue  for  the  purpose  of 
defraying  the  expenses  of  government,  and  since  no  revenue  could  be  raised 
by  imposing  taxes  on  property  owned  by  the  state  itself,  or  by  any  of  its 
political  divisions,  such  property  is  in  no  just  or  practical  sense  the  subject 
of  taxation.  It  is  never  supposed  to  be  included  in  the  terms  of  any  law 
providing  for  the  imposition  of  taxes,  however  general  it  may  be,  because 
it  is  exempt,  in  the  sense  in  which  tliat  term  is  generally  understood,  but 
for  the  reason  that  in  the  nature  of  things  it  never  was  and  never  can  be 
taxable. 

The  rule  has  also  been  well  expressed  in  Black  on  Interpreta- 
tion of  the  Law  at  page  96. 

Neither  is  the  state  affected  by  tax  laws  unless  expressly  named;  that  is 
to  say,  statutes  imposing  taxation  in  general  terms  are  not  understood  as 
authorizing  the  assessment  of  taxes  upon  the  property  of  the  state,  real  or 
personal,  or  of  its  municipal  subdivisions. 

This  department  has  long  acquiesced  in  the  payment  of  record- 
ing fees  to  recording  officers  for  the  reason  that  it  was  recognized 
that  the  making  of  the  record  involved  a  real  expense  which  must 
be  borne  either  by  the  clerk  or  the  municipality  which  he  serves. 
This  practice  has  no  application,  however,  to  the  recording  tax. 
For  this  it  is  clear  that  the  state  or  its  institutions  is  not  liable. 
I  am  therefore  of  the  opinion  that  the  county  clerk  has  no  authority 
to  exact  the  tax  of  four  dollars. 


In  the  Matter  of  Impkoving  Highways  Under  the  Provisions  of 

Section  137  of  the  Highway  Law. 

(Opinion  rendered   March  29,   1013.) 

Additional  width  in  cities  and  villages. 

Where  a  state  or  county  highway  is  to  be  improved  through  a  city  of 
the  second  or  third  class  or  a  village  and  the  village  or  eity  desires  that 
it  be  made  at  a  greater  width  than  provided  in  the  plans  and  specifiea- 
tions,  or  that  the  plans  and  specifications  be  modified  so  as  to  increase 
the  cost,  and  the  proper  city  or  villa<?e  authorities  petition  the  eommis- 
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flion  for  such  change,  the  highway  commission  must  make  such  change 
as  to  increased  width,  hut  as  to  form  of  construction  only  when  suclt 
changed  form  would  he  proper  construction  for  the  locality,  the  increased 
cost  to  be  paid  wholly  by  the  city  or  village. 

The  highway  commission  submitted  an  inquiry  as  follows: 
"  Where  a  municipality  petitions  under  section  137  of  the  High- 
way Law  for  a  wider  or  different  form  of  construction  and  agrees 
to  pay  the  additional  cost  therefor,  has  the  commission  any  discre- 
tion or  should  it  so  modify  its  plans,  specifications  and  estimate 
in  accordance  with  the  request  of  the  village  ?'' 

Cabmody,  Attorney-General. —  Section  137  of  the  Highway 
Law  provides  as  follows : 

State  and  county  highways  in  villages  and  cities  of  the  second  and  third 
classes,  A  state  or  county  highway  may  be  constructed  through  a  city  of 
the  second  or  third  class  or  a  village  in  the  same  manner  as  outside  thereof, 
unless  the  street  through  which  it  runs  has,  in  the  opinion  of  the  commis- 
sion, been  so  improved  or  paved  as  to  form  a  continuous  and  improved  high- 
way of  sufficient  permanence  as  not  to  warrant  its  reconstruction,  in  which 
case  such  highway  shall  be  constructed  or  improved  to  the  place  where  such 
paved  or  improved  street  begins.  If  it  is  desired  to  construct  or  improve 
any  portion  of  a  state  or  county  highway  within  such  village  or  city  of  the 
becond  or  third  class  at  a  width  greater  tlian  that  provided  for  in  the  plans 
and  specifications  therefor,  or  if  a  modification  of  the  plans  and  specifications 
is  desired  by  which  the  cost  thereof  is  increased,  the  board  of  trustees  of  such 
village  or  common  council  of  sucli  city  shall  petition  the  commission  by  reso- 
lution, to  so  modify  such  plans  and  specifications  as  to  provide  for  such  con- 
struction. The  commission  shall  thereupon  cause  the  plans,  specifications 
and  estimate  for  such  highway  to  be  modified  so  as  to  provide  for  such 
additional  construction,  and  shall  provide  therefor  in  the  contract.     *     •     * 

This  section  further  provides  for  the  payment  by  the  city  or 
village  of  the  entire  increased  cost. 

It  would  seem  from  the  reading  of  this  section  that  it  is  manda- 
tory upon  the  commission  to  so  modify  its  plans  and  specifications 
as  to  comply  with  the  proper  request  of  the  city  or  village.  How- 
ever, it  must  be  assumed  that  if  the  form  of  construction  is  to  be 
changed  that  such  changed  form  of  construction  must  be  a  proper 
construction  for  the  locality.  The  highway  commission  cannot 
be  compelled  to  so  modify  a  proper  form  of  construction  through  a 
city  or  village  as  to  provide  for  a  construction  that  would  not  be 
proper  for  the  locality. 

I  am,  therefore,  of  the  opinion  that  as  to  the  increased  width  it 
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is  mandatory  upon  the  commission  to  provide  therefor  and  that 
it  is  also  mandatory  upon  the  commission  to  change  the  form  of 
construction,  provided  the  changed  form  is  a  proper  construction 
for  the  locality  and  the  village  or  city  agrees  to  pay  the  increased 
cost. 


In  the  Matter  of  Co^'strling  the  Tax  Law  as  to  Secured  Debts. 

(Opinion   rendered  March  31,   1013.) 

Bonds  issued  by  merging  corporation  in  exchange  for  tax  exempt  bonds  of 
the  merged  corporation  not  exempt. 

Where  a  corporation  wliich  has  issued  bonds,  which  have  been  ex- 
empted from  taxation  as  provided  by  article  XV  of  the  Tax  Law,  is 
merged  in  another  corporation  and  the  merging  corporation  issues  and 
exchanges  its  bonds  for  those  first  described  to  the  holders  thereof,  the 
exemption  pertaining  to  the  first  mentioned  bonds  does  not  attach  to  the 
last  mentioned,  but  in  order  to  entitle  the  latter  to  exemption  a  further 
tax  must  be  paid,  as  by  the  statute  provided. 

Hon.  William  Sohmer,  state  comptroller,  submitted  a  state- 
ment of  facts  as  follows : 

Under  article  XV  of  the  Tax  Law  there  have  been  exempted 
by  the  comptroller  the  following  described  bonds : 

Blackstone  Valley  Gas  and  Electric  Company,  Collateral  Trust 
6  per  cent  Coupon;  Date  of  issue:  January  1,  1909.  Date  of 
maturity:  January  1,  1939. 

At  the  time  that  these  bonds  were  issued  the  Blackstone  Valley 
Gas  and  Electric  Company  was  a  corporation  organized  under  the 
laws  of  the  state  of  Maine. 

In  April,  1912,  a  new  corporation  of  the  same  name,  chartered 
in  Rhode  Island,  took  over  all  the  property  and  rights  of  the  above 
named  company,  several  other  companies  being  included  in  the 
merger,  and  the  new  company  has  issued  the  following  described 
bonds : 

Blackstone  Valley  Gas  and  Electric  Company,  First  and  General 
Mortgage  59  Coupon;  Date  of  issue:  July  1,  1912.  Date  of 
maturity:  January  1,  1939. 

The  new  company  offered  the  last  mentioned  bonds  in  exchange 
for  those  first  described  to  the  holders  thereof,  and  the  collateral 
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trust  bonds  have  all  been  exchanged  for  the  first  and  general  mort- 
gage bonds^  according  to  information  furnished  this  office. 

Based  upon  the  above  facts  the  comptroller  stated  as  follows: 
"An  opinion  is  desired  as  to  whether  the  tax  earned  on  the  Black- 
stone  Valley  Gas  &  Electric  Company  collateral  trusts  may  be 
continued  on  the  Blackstone  Valley  Gas  &  Electric  Company  first 
and  general  mortgage  bonds." 

Carmody,  Attorney-General. — ^Assuming  for  the  argument  that 
the  bonds  in  question  of  the  Blackstone  Gas  and  Electric  Company 
of  Rhode  Island  are  of  the  class  to  which  article  XV  of  the  Tax 
Law  relates,  I  am  of  the  opinion  that  in  order  to  entitle  them  to 
the  exemption  afforded  by  section  331  thereof,  a  new  tax  must  be 
paid  as  therein  provided. 

Inasmuch  as  this  article  provides  for  an  exemption  from  taxa- 
tion it  must,  in  accordance  with  the  general  rule  governing  such 
cases,  be  strictly  construed.  I  am  unable  to  find  anything  either 
in  the  spirit  or  intent  of  the  statute  or  in  the  language  employed 
to  warrant  a  construction  that  the  exemption  applying  to  the 
former  would  under  the  circumstances  attach  to  the  latter. 

The  rule  laid  down  in  my  former  opinion  (Report  of  Attorney- 
General,  1911,  vol.  11,  page  634)  has  no  application  to  transac- 
tions of  this  character,  for  the  reason  that  while  there  both  the 
debt  and  debtor  remained  one  and  the  same  and  there  was  a  mere 
exchange  of  evidences  of  indebtedness,  in  this  case  the  original 
debtor  is  released  from  the  debt  and  the  debt  extinguished  and  a 
new  debt  and  debtor  arises. 


In  the  Matter  of  Construing  the  Canal  Law,  in  Relation  to 

Changing  Names  of  Boats. 

(Opinion  rend«red  March   29,   1913.) 

Section  178  of  Canal  Law  and  section  236  of  Lien  Law. 

The  superintendent  of  public  works  should  not  grant  permission  to 
change  the  name  of  any  craft  navigating  the  canals  upon  which  a  mort- 
gage has  been  filed  with  the  superintendent  of  public  works  as  long  aa 
the  debt  which  the  mortgage  secures  is  enforceable. 
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Application  has  been  made  to  the  superintendent  of  public 
works  to  change  the  names  of  the  canal  boats  **  W.  R.  Gregory  " 
of  Tonawanda,  to  *^  James  S.  Cooper  "  of  Buffalo,  and  ^^  Eliza  A. 
Baker  "  of  Higginsville  to  "  George  Snyder  "  of  Tonawanda. 

On  March  11,  1904,  a  mortgage  was  filed  against  the  boat 
"  Eliza  A.  Baker  "  and  on  July  28,  1905,  a  mortgage  was  filed 
against  the  boat  "  W.  R.  Gregory."  There  is  no  record  as  to  the 
satisfaction  or  discharge  of  either  of  these  mortgages. 

Under  these  circumstances,  the  superintendent  of  public  works 
submitted  an  inquiry  as  to  whether  he  should  grant  permission  to 
change  the  names  of  the  boats  in  question. 

Cabmody,  Attorney-General. —  Section  178  of  the  Canal  Law, 
as  amended  by  chapter  181  of  the  Laws  of  1910,  is  as  follows: 

§  178.  Name  of  mortgaged  canal  boat  not  to  he  changed.  The  superin- 
tendent of  public  works  shall  not  grant  permission  to  change  the  name  or 
hailing  place  of  any  canal  boat,  steam  tug,  scow  or  other  craft  navigating 
the  canals,  on  wliich  there  is  an  existing  lien  or  mortgage  filed  in  the  comp- 
troller's office,  unless  it  shall  be  necessary  to  make  the  name  or  hailing 
place  conform  to  the  United  States  custom  house  regulations,  by  reason  of 
a  change  of  name  after  having  been  registered  at  the  custom  house;  and 
any  boat,  steam  tug,  scow  or  other  craft  found  navigating  the  canals  of  this 
state,  the  registered  name  of  hailing  place  of  which  shall  have  been  changed 
without  the  written  permission  of  the  superintendent  of  public  works,  shall 
upon  due  proof  thereof,  be  subject  to  a  penalty  of  not  less  than  fifty  dollars 
nor  more  than  three  hundred  dollars. 

Section  23G  of  the  Lien  Law  is  as  follows: 

•  §  236.  Duration  of  lien  of  mortgage  on  canal  craft.  Every  mortgage 
upon  a  canal  boat  or  other  craft  navigating  the  canals  of  this  state,  filed  as 
provided  in  this  article,  shall  be  valid  as  against  the  creditors  of  the  mort- 
gagor and  against  subsequent  purchasers  or  mortgagees  in  good  faith,  as 
long  as  the  debt  which  the  mortgage  secures  is  enforceable.  From  the  time 
of  filing,  every  such  mortgage  shall  have  preference  and  priority  over  all 
other  claims  and  liens,  not  existing  at  the  time  of  such  filing. 

It  is  clear  that  from  a  reading  of  the  last  quoted  section  that 
as  long  as  the  debts  which  these  mortgages  were  given  to  secure, 
are  enforceable,  they  are  existing  liens,  although  they  have  not 
been  renewed. 
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Inasmuch  as  the  facts  herein  do  not  show  that  the  debts  secured 
by  these  mortgages  are  not  enforceable,  I  am  of  the  opinion  that 
you  should  not  grant  permission  to  change  the  names  of  the  boats 
as  requested. 


Besignation  of  Member  of  State  Board  of  Charities  not  a  pre- 
requisite of  qualifying  as  Superintendent  of  State  Prisons. 

(Opinion  rendered  May  0,  1913.) 

Prison   Law  —  State   Charities   Law  —  superintendent   of   prisons  —  member 
of  state  board  of  charities. 

The  duties  of  the  officers  of  the  superintendent  of  state  prisons  and  of 
the  state  board  of  charities  are  not  incompatible. 

Hon.  William  Sulzer,  Governor,  submitted  an  inquiry  as  to 
whether  it  is  necessary  for  a  member  of  the  state  board  of  charities 
to  resign  such  oflSce  before  qualifying  and  assuming  the  office  of 
superintendent  of  state  prisons  ? 

Cabmody,  Attornev-General. —  Section  4  of  article  V  of  the 
Constitution  provides  for  a  superintendent  of  state  prisons  to  be 
appointed  by  the  governor  by  and  with  the  advice  and  consent  of 
the  senate  and  to  hold  his  office  for  five  years  unless  sooner  re- 
moved, and  provides  that  he  shall  have  the  superintendency,  man- 
agement and  control  of  state  prisons. 

Section  11  of  article  VIII  of  the  Constitution  provides  for  the 
state  board  of  charities  which  shall  visit  and  inspect  all  institu- 
tions which  are  of  a  charitable,  eleemosynary,  correctional  or 
reformatory  character,  excepting  such  institutions  as  are  subject 
to  the  visitation  and  inspection  of  the  state  commission  in  lunacy 
or  the  state  prisons  commission,  including  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined. 

The  Prison  Law  and  the  State  Charities  Law  follow  the  pro- 
visions of  the  Constitution  in  reference  to  these  two  offices.  The 
institutions  subject  to  the  visitation  of  the  state  board  of  charities 
are  not  subject  to  the  jurisdiction  of  the  superintendent  of  state 
prisons  and  the  institutions  of  which  the  state  superintendent  of 
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prisons  has  charge,  namely  the  state  prisons,  are  not  in  any  way 
subject  to  the  visitation  of  the  state  board  of  charities.  There  is 
no  statutory  provision  forbidding  the  superintendent  of  state  pris- 
ons from  being  a  member  of  the  state  board  of  charities  or  a  mem- 
ber of  the  state  board  of  charities  from  being  superintendent  of 
state  prisons,  so  that  the  determining  test  in  this  case  is  whether 
the  duties  pertaining  to  the  respective  offices  are  such  as  render  it 
improper  from  consideration  of  public  policy  for  one  person  to 
hold  both  and  as  to  whether  the  duties  of  the  respective  offices  are 
incompatible. 

I  am  of  the  opinion  that  the  duties  are  not  incompatible  and 
that  there  is  no  consideration  of  public  policy  which  would  prevent 
the  same  person  holding  both  offices  and  that,  therefore,  it  is  not 
necessary  for  a  member  of  the  state  board  of  charities  to  resign 
his  office  before  assuming  the  office  of  superintendent  of  state 
prisons. 


In  the  Matter  of  Compensation  of  a  Trade  Instructor  in  the 

Elmira  Reformatory. 

(Opinion  rendered  May  14,  1913.) 

Prison  Law,  sections  114^  289  —  compensation  of  trade  instructor  in  Elmira 
Reformatory. 

Guards,  store-keepers,  trade  instructors,  etc.,  employed  in  the  New 
York  State  Reformatory  at  Elmira,  are  not  entitled  to  the  yearly  in- 
creases of  salary  provided  by  section  114  of  the  Prison  Law,  unless  their 
■ervices  are  consecutive  and  continuous.  Therefore,  when  an  instructor 
in  carpentry  resi|;ns  and  is  later  reappointed,  he  must  begin  at  the  lowest 
salary  provided  by  the  statute,  and  his  previous  service  cannoH  be  con- 
sidered. 

Patrick  J.  MacDonald,  Superintendent  of  Elmira  Reformatory, 
submitted  the  following  inquiry : 

Is  an  instructor  in  carpentry  in  the  Xew  York  State  Reforma- 
tory at  Elmira  who  resigns  and  is  later  reappointed  entitled,  on 
account  of  his  previous  service,  to  the  increase  of  salary  provided 
bv  section  2S0  of  the  Prison  Law  i 
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Oabmody,  Attorney-General. —  Section  289  of  the  Prison  Law 
provides,  among  other  things,  in  relation  to  "  Compensation  of 
officers  and  employees  in  state  reformatories,"  as  follows : 

The  guards,  store-keepers,  trade  instructors  and  bookkeepers  employed  in 
both  such  institutions  shall  receive  the  same  compensation  allowed  by  law 
to  guards  in  the  state  prisons. 

Under  section  114  of  the  Prison  Law,  guards  in  state  prisons 
are  entitled  to  compensation  as  follows: 

For  the  first  year's  service,  eight  hundred  dollars;  for  the  second  year's 
service,  nine  hundred  dollars;  for  the  third  year's  service,  ten  hundred  dol- 
lars; for  the  fourth  year's  service,  eleven  hundred  dollars;  for  the  fifth 
year's  service  and  thereafter,  twelve  hundred  dollars. 

Inasmuch  as  an  instructor  in  carpentry  must  be  considered  a 
trade  instructor,  the  salary  of  the  position  is  governed  by  these 
statutory  provisions.  The  public  policy  that  lies  behind  the  enact- 
ment of  these  sections  of  the  Prison  Law  is  evident.  It  is  to 
encourage  and  reward  consecutive  and  continuous  service.  It  is 
to  prevent  the  intermittent  service  by  employees,  with  the  con- 
sequent disruption  that  would  result,  particularly  in  penal  insti- 
tutions. The  trade  instructor  here,  however,  seeks  to  get  the 
benefit  of  his  previous  service  in  the  institution  upon  his  reap- 
pointment. I  need  not  say  that  this  is  contrary  to  the  policy 
and  spirit  of  the  law. 

If  an  employee  of  an  institution  governed  by  the  above  sections 
of  the  Prison  Law  resigns,  on  reappointment  he  must  begin  at 
the  lowest  salary  provided  by  the  statute,  and  is  only  entitled  to 
yearly  increase  by  continuous  and  consecutive  service  from  the 
date  of  such  reappointment. 


In  the  Matter  of  Construing  Real  Property  Law — Section  337. 

(Opinion  rendered  May  16,  1913.) 

Records  of  conveyaiicea — address  of  purchaser. 

A  conveyance  of  real  property  to  a  corporation  need  not  on  being  pre- 
sented for  record  state  the  principal  place  of  business  of  the  purchaser. 
Dept.  Rep.  Vol.  IV  28 
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Hon.  Fred.  L.  Ames,  County  Clerk  of  Chenango  county,  sub- 
mitted the  following  statement  of  facts  and  inquiry :  There  have 
been  presented  at  the  Chenango  county  clerk's  office  four  deeds  in 
which  the  New  York,  Ontario  and  Western  Railway  Company  is 
the  purchaser.    The  conveyance  clause  reads  as  follows,  generally : 

Between  Mary  E.  Case  and  Truman  E.  Case,  her  husband,  both  of  Norwich, 
New  York,  of  the  first  part,  and  The  New  York,  Ontario  and  Western  Rail- 
way Company  of  New  York  of  the  second  part,  witnesseth,  etc. 

At  no  place  in  the  deeds  is  the  principal  place  of  business  of  the 
purchasing  corporation  given  and  no  other  address  than  quoted 
above. 

Does  section  333  of  the  Eeal  Property  Law  as  added  in  1910 
prohibit  the  county  clerk  from  accepting  this  conveyance  for 
record  ? 

Cakmody,  Attorney-General. —  Section  333  of  the  Keal  Prop- 
erty Law  as  added  thereto  by  chapter  227  of  the  Laws  of  1910 
provides : 

When  conveyances  of  real  property  not  to  he  recorded.  After  September 
thirtieth,  nineteen  hundred  and  ten,  a  recording  officer  shall  not  record  or 
accept  for  record  any  conveyance  of  real  property  executed  subsequent  to 
said  September  thirtieth,  nineteen  hundred  and  ten,  unless  the  residence  of 
the  purchaser  and  if  in  a  city  of  over  five  hundred  thousand  inhabitants 
according  to  the  last  federal  census  the  street  number  of  the  residence  of  the 
purchaser  shall  be  stated  therein  and  such  residence  and  street  number  shall 
be  recorded  with  the  conveyance. 

I  am  of  the  opinion  that  the  term  "  residence  "  as  used  herein 
refers  only  to  individuals  and  not  to  corporations.  The  evident 
intent  of  the  act  to  give  greater  certainty  to  the  identity  of  the 
purchaser  by  requiring  his  residence  to  appear,  and  in  the  larger 
cities,  his  street  and  number,  is  apparent. 

The  legislative  intent  to  apply  the  act  to  corporations  can  not 
be  inferred  from  these  purposes.  A  corporation  is  easily  identi- 
fied, the  instruments  of  its  creation  being  a  matter  of  record  in 
various  public  offices,  if  it  be  a  domestic  corporation,  and  its 
authority  to  do  business  in  this  state  being  likewise  a  matter  of 
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record  if  a  foreign  corporation.  The  term  "  residence  "  has  in 
several  special  instances  been  applied  to  corporations,  but  always 
the  courts  have  doubted  its  general  applicability  and  have  included 
companies  in  connection  with  the  term  only  where  a  manifest 
purpose  of  the  act  showed  a  legislative  intent  to  refer  to  cor- 
porations. 


In  the  Matter  of  Construing  Sections  200,  263  of  the  Tax 
Law  as  to  Refunding  of  taxes  illegally  assessed. 

(Opinion  rendered  May  17,  1913.) 

Power  of  state  board  of  tax  conuniationers. 

The  state  board  of  tax  commissioners  has  no  power  to  refund  a  mort- 
gage tax  ill^ally  assessed,  except  where  such  power  is  expressly  given 
by  statute;  and  such  statute  must  clearly  give  such  power  and  be  strictly 
construed. 

Where,  therefore,  the  state  board  of  tax  conmiissioners  has  assessed 
a  mortgage  tax  in  excess  of  the  amount  legally  due,  and  makes  a  new 
determination  reducing  such  tax  under  an  order  of  the  court,  said  board 
has  no  authority  to  refund  the  difference  between  the  tax  paid  and  the 
amount  found  by  the  new  determination,  inasmuch  as  it  bad  no  statutory 
authority  to  make  such  refund  therefor. 

The  state  board  of  tax  commissioners  submitted  a  statement  of 
facts  and  an  inquiry  as  follows: 

The  state  board  of  tax  commissioners  on  July  10,  1911,  made 
a  determination  and  apportionment  under  section  260  of  the  Tax 
Law  in  assessing  a  mortgage  tax  for  a  mortgage  executed  by  the 
American  Ice  Company  to  the  Knickerbocker  Trust  Company,  as 
trustee,  on  February  1,  1909,  which  mortgage  was  recorded  in  the 
New  York  county  clerk's  office  on  March  16,  1909.  The  board 
determined  that  a  tax  of  $4,324.50  was  due  in  addition  to  what 
had  already  been  paid:  The  American  Ice  Company  brought  a 
proceeding  of  certiorari  to  review  the  board's  determination,  which 
resulted  in  a  decision  by  the  Court  of  Appeals  that  prior  incum- 
brances on  the  property  covered  by  the  mortgage  should  have  been 
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deducted.  The  board  thereupon  made  a  new  determination  in  ac- 
cordance with  the  decision  of  the  Court  of  Appeals,  which  resulted 
in  a  reduction  of  the  tax  by  the  sum  of  $894.50.  During  the  pend- 
ency of  the  certiorari  proceeding,  the  American  Ice  Company 
paid  the  mortgage  tax  to  the  register  of  the  county  of  Xew  York, 
imder  protest,  and  the  tax  was  then  distributed  and  apportioned 
among  the  various  tax  districts  of  the  state  by  the  tax  board  under 
the  provisions  of  section  260  of  the  Tax  Law. 

The  American  Ice  Company  now  wants  the  state  board  to  re- 
fund the  sum  of  $894.50,  which  it  has  paid  in  excess  of  the  new 
determination  of  the  board. 

Has  the  state  board  of  tax  commissioners  power  to  make  an 
order  directing  the  register  of  the  county  of  New  York  to  pay 
this  sum  of  $894.50? 

Has  the  state  board  of  tax  commissioners  power  to  make  an 
order  authorizing  and  directing  each  of  the  other  recording  officers 
of  the  various  tax  districts  among  which  this  tax  has  been  distrib- 
uted, to  pay  to  the  register  of  the  county  of  New  York  their  rela- 
tive proportion  of  said  sum  of  $894.50  ? 

In  distributing  the  tax  under  the  new  determination  of  the 
board  among  the  appropriate  tax  districts  of  the  state,  should  the 
board  deduct  the  prior  incumbrances  proportionately  in  the  same 
manner  as  directed  by  the  Court  of  Appeals  in  apportioning  the 
property  within  and  without  the  state  ? 

Carmody,  Attorney-General. —  The  general  principle  of  law  in 
r^ard  to  the  refunding  of  taxes  is: 

The  state  may  authorize  the  refund  of  taxes  already  paid,  •  ♦  •  but 
it  must  be  by  a  valid  and  constitutional  act  of  the  legislature.  •  •  • 
In  the  absence  of  such  a  statute,  no  power  to  refund  taxes  is  lodged  in  the 
executive  or  administrative  officers  of  the  state  or  municipality;  and  if  the 
power  18  given  to  them  by  law  it  must  be  strictly  followed.     37  Cyc.  1172. 

I  can  find  in  the  Mortgage  Tax  Law  no  provision  authorizing 
the  refund  of  taxes.  Section  263  of  the  Tax  Law,  giving  the  state 
board  supervisory  power  over  the  recording  officers  in  connection 
with  mortgage  taxes,  does  not  confer  such  authority,  as  was  held 
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by  my  predecessor  in  an  opinion  to  your  board  dated  February  6, 
1909.     Attorney-Generars  Report  1909,  p.  524. 

Inasmuch,  therefore,  as  there  is  no  statutory  authority,  your 
board  can  not  refund  the  sum  in  question  to  the  American  Ice 
Company.  A  'case  controlling  upon  the  question  is  People  ex  rei. 
Edison  Electric  Illuminating  Co.  v.  Wemple,  133  N.  Y.  617.  In 
this  case,  the  statute  gave  the  state  comptroller,  in  relation  to  cor- 
porate franchise  taxes,  the  power  to  revise  or  readjust  a  tax  as- 
sessed by  him  upon  application  of  the  corporation  taxed.  The 
assessment  of  the  comptroller  having  been  found  excessive  by  the 
Court  of  Appeals,  the  direction  of  the  court  was  sought  requiring 
the  repayment  of  the  sum  paid  in  excess  to  the  corporation.  The 
court  held  that  the  comptroller  had  no  authority  to  refund,  and 
said: 

But  the  legislature  did  not  confer  power  upon  the  comptroller  or  the 
court  to  direct  the  refunding  of  any  tax  paid  into  the  treasury  to  the  cor- 
poration that  paid  it.  There  may  be  cases  where  it  would  be  just  and  per- 
haps necessary  to  refund  the  money  paid,  but  such  cases  are  reserved  for 
the  action  of  the  legislature  itself.  *  •  *  The  legislature  never  intended 
to  clothe  the  comptroller  with  power  to  pay  back  to  corporations  taxes  when 
he  was  of  the  opinion  that  they  were  illegally  assessed.  *  *  *  In  a  case 
where  there  is  no  liability  to  taxation,  and,  consequently,  could  not  be  any 
account  between  the  corporation  and  the  comptroller,  the  legislature  may 
carry  out  the  decision  of  the  court  by  making  a  proper  appropriation  of 
the  money. 

I  am,  therefore,  constrained  to  hold  that  your  honorable  board 
has  not  power  to  make  an  order  directing  the  register  of  the  county 
of  New  York  to  refund  the  sum  mentioned,  or  to  make  an  order 
directing  the  various  recording  officers  among  whom  the  money 
was  distributed  to  pay  their  pro  rata  share. 

It  should  be  observed  that  this  opinion  is  solely  in  relation  to 
final  determination  of  your  board  assessing  excessive  taxes. 

I  am  also  of  the  opinion  that  your  board  in  making  the  appor- 
tionment of  the  tax  assessed  under  your  new  determination  among 
the  various  tax  districts  of  the  state,  should  make  appropriate  de- 
ductions of  the  prior  incumbrances  upon  the  property  covered  by 
the  mortgage. 
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In  the  Matter  of  the  Rate  op  Waobs  of  Workmen  Employed 

ON  the  Canals  of  the  State. 

(Opinion  dated  May  20,  1913.) 

Labor  Law,  section  3,  as  amended  by  chapter  467  of  the  Laws  of  19x3. 

The  amendment  to  section  3  of  the  Labor  Law  by  chapter  467  of  the 
Laws  of  1913,  providing  that  the  wages  of  laborers,  workmen  or  mecbanica 
employed  upon,  about  or  in  connection  with  the  canals  of  the  State,  or 
in  the  construction,  enlargement  or  improvement  of  the  canals  shall  not 
be  less  than  two  dollars  per  day,  does  not  include  lock  tenders,  bank 
watchmen,  bridge  tenders  and  reservoir  tenders  employed  and  paid  by 
the  month. 

Hon.  Duncan  W.  Peck,  Superintendent  of  Public  Works,  sub- 
mitted the  following  query : 

"  Does  the  amendment  to  section  3  of  the  Labor  Law  by  chapter 
467  of  the  Laws  of  1913  make  it  mandatory  upon  the  department 
of  public  works  to  increase  the  wages  of  lock  tenders,  bridge 
tenders,  bank  watchmen  and  reservoir  tenders  to  at  least  two 
dollars  per  day  ?  " 

Cabmody,  Attorney-General. —  Section  3  of  the  Labor  Law  was 
amended  by  chapter  467  of  the  Laws  of  1913  so  that  the  section, 
after  providing  for  an  eight  hour  day,  as  to  wages  now  reads  as 
follows : 

The  wages  to  be  paid  for  a  legal  day's  work  as  hereinbefore  defined  to  all 
classes  of  such  laborers,  workmen  or  mechanics  upon  all  such  public  works, 
or  upon  any  material  to  be  used  upon  or  in  connection  therewith,  shall  not 
be  less  than  the  prevailing  rate  for  a  day's  work  in  the  same  trade  or  occupa- 
tion in  the  locality  within  the  state  where  such  public  work  on,  about  or  in 
connection  with  which  such  labor  is  performed  in  its  final  or  completed  form 
is  to  be  situated,  erected  or  used;  nor  in  any  caaet  leea  than  two  dollars  per 
day  if  such  laborers^  toorkmen  or  mechanics  are  employed  upon,  about  or  in 
connection  icith  the  canals  of  the  state,  or  in  the  construction,  enlargement  or 
improvement  of  canals. 

To  hold  that  it  was  the  intention  of  the  legislature  that  this 
amendment  should  apply  to  lock  tenders,  bridge  tenders,  reeei^ 
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voir  tenders  and  bank  watchmen  and  require  the  increasing  of 
their  wages  to  at  least  two  dollars  per  day  when  they  are  now 
employed  and  paid  by  the  month,  would  mean  an  increase  in 
expense  of  about  $50,000  for  the  present  fiscal  year.  No  pro- 
vision was  made  in  the  canal  appropriations  for  the  year  to  meet 
this  increased  expenditure.  Had  the  legislature  intended  that 
the  amendment  was  to  so  apply,  it  should  and  undoubtedly  would 
have  provided  the  necessary  funds  to  meet  this  expense,  which 
it  did  not. 

In  Farrell  v.  Board  of  Education,  113  App.  Div.  405,  the  court 
held  that  the  provisions  of  this  section  as  to  wages  did  not  apply 
to  a  school  janitor  paid  an  annual  compensation  and  used  the 
following  language: 

But  the  language  of  the  Labor  Law  indicates  that  it  refers  to  those  who 
are  paid  daily  wages  for  labor  upon  public  works. 

These  lock  tenders,  bridge  tenders,  reservoir  tenders  and  bank 
watchmen  perform  work  of  a  light  character  and  while  con- 
tinuously on  duty  perform  work  only  when  the  occasion  arises 
and  are  employed  and  paid  by  the  month  and  not  by  the  day. 

This  amendment  uses  the  words,  '^  laborers,  workmen  and 
mechanics."  The  other  portions  of  section  3  use  the  words 
"  wages  to  be  paid  for  a  legal  day's  work  "  or  "  prevailing  rate 
for  a  day's  work." 

I  am,  therefore,  of  the  opinion  that  taking  the  language  used 
in  the  amendment,  the  language  of  the  other  portions  of  the  sec- 
tion, and  the  failure  to  provide  for  the  increased  expense,  that  it 
was  not  the  intention  of  the  legislature  that  the  amendment 
should  apply  to  lock  tenders,  bridge  tenders,  reservoir  tenders  and 
bank  watchmen  employed  and  paid  by  the  month  and  that  it  is 
not  mandatory  upon  the  department  of  public  works  to  increase 
their  wages  to  the  rate  specified  in  the  amendment. 
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In  the  Matter  of  the  Definition  of  a  Factory  and  What  Estab- 
lishments Come  Within  the  Term. 

(Opinion  dated  May  23,  1913.) 

Labor  Law  —  what  constitutes  a  factory. 

Departments  maintained  by  department  stores,  clothing  stores  and 
millinery  shops,  wherein  articles  purchased  are  made,  are  factories  within 
the  meaning  of  the  Labor  Law,  and  are  subject  to  the  provisions  of 
the  Labor  Law  relating  to  factories;  but  if  only  alterations  in  already 
manufactured  articles  are  made,  it  would  be  a  question  of  fact  as  to 
whether  or  not  this  would  come  within  the  provisions  of  the  Labor 
Law  referred  to.  Making  slight  alterations  might  not  be  manufacturing 
while  extensive  alterations  might  be  classed  as  manufacturing  and  make 
the  department  a  factory. 

The  State  Labor  Commissioner  submitted  the  following  query : 
"  Department  stores,  clothing  stores  and  millinery  shops  main- 
tain departments  in  connection  with  their  business  wherein  articles 
purchased  are  made  or  altered  to  suit  the  purchasers. 

"Are  these  departments  subject  to  the  provisions  of  the  Labor 
Law  relating  to  factories  ?  " 

Cabmody,  Attorney-General. —  Section  2  of  the  Labor  Law, 
under  the  head  of  "  definitions  "  uses  the  following  language  as 
to  factories: 

Factory.  The  term  factory  when  used  in  this  chapter  shall  be  construed 
to  include  also  any  mill,  workshop  or  other  manufacturing  or  business  estab- 
lishment where  one  or  more  persons  are  employed  at  labor. 

This  section  of  the  Labor  Law  has  been  interpreted  by  the 
Court  of  Appeals  in  a  very  recent  case,  Shannahan  v.  Empire 
Engineering  Corporation,  204  N.  Y.  543.  Vann,  J.,  writing  for 
the  Court,  uses  the  following  language: 

The  word  "  factory  "  is  not  specifically  defined  in  the  Labor  Law,  but  it  is 
provided  by  section  2  under  the  head  of  **  definitions  "  that  the  term  '*  factory  " 
when  used  in  this  chapter,  shall  be  construed  to  include  also  any  mill,  work- 
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shop  or  other  manufacturing  or  business  establishment  where  one  or  more 
persons  are  employed  at  labor.  *  *  *  A  factory  is  a  structure  or  plant  where 
something  is  made  or  manufactured  from  raw  or  partly  wrought  materials 
into  forms  suitable  for  use.  This  is  the  primary  definition  which  was 
extended  by  the  statute  so  as  to  include  any  **  mill,  workshop  or  other 
manufacturing  or  business  establishment  where  one  or  more  persons  are 
employed  at  labor/'  The  term  ''  business  establishment "  as  thus  used  means 
one  resembling  a  mill,  workshop  or  other  manufacturing  establishment.  It 
is  confined  to  things  of  the  same  general  character  as  those  named.  It  does 
not  mean  all  business  establishments  where  one  or  more  persons  are  employed 
at  labor,  but  only  those  engaged  to  some  extent  at  least  in  manufacturing  of 
some  kind. 

This  section  of  the  Labor  Law  was  also  construed  by  the  United 
States  Circuit  Court  of  Appeals  in  the  case  of  Rabe  v.  Consoli- 
dated Ice  Company,  113  Fed.  Rep.  509,  to  include  a  commercial 
ice  house  which  was  equipped  with  machinery  and  in  which 
numerous  operatives  were  employed. 

Both  of  these  cases  were  cases  wherein  the  court  was  deciding 
what  were  and  what  were  not  factories. 

In  the  Shannahan  case  the  court  held  that  a  dredging  boat 
used  for  dredging  was  not  a  factory,  and  the  rules  of  the  Factory 
Law  in  reference  to  the  protection  of  machinery  did  not  apply  to 
such  a  boat,  and  in  the  Rabe  case,  the  court  held  that  the  ice 
house  was  a  factory  and  that  the  rules  in  reference  to  the  pro- 
tection of  machinery  apply. 

You  inform  me  that  in  these  departments  articles  are  made, 
such  departments  are  factories  being  engaged  in  manufacturing. 
You  also  inform  me  that  in  these  departments  articles  are  altered. 
If  in  such  departments  only  alterations  are  made  in  already 
manufactured  articles,  it  would  be  a  question  of  fact  as  to  the 
extent  of  such  alterations.  Making  slight  alterations  in  an 
already  manufactured  article  would  not  be  manufacturing,  while 
more  extensive  alterations  such  as  changing  one  article  into 
another  would  be  considered  manufacturing,  and  make  the  de- 
partment a  factory. 

I  am,  therefore,  of  the  opinion  that  if  in  these  departments 
aiticles  are  made,  such  departments  are  factories  within  the 
meaning  of  the  Labor  Law  and  are  subject  to  the  provisions  of 
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the  Labor  Law  relating  to  factories,  but  if  in  these  departments 
only  alterations  are  made  in  already  manufactured  articles,  it 
would  be  a  question  of  fact  depending  upon  the  class  of  work 
done  as  to  whether  the  department  was  a  factory  or  not 


In  the  Matter  of  the  Appointment  of  the  Superintendent  of 

State  Prisons. 

(Opinion  dated  May  23,  1913.) 

Governor— power  of  appointment  —  yacancies. 

Where  a  vacancy  exists  in  an  office,  which  the  Constitution  of  the  state 
or  the  statutes  require  to  be  filled  by  the  governor  with  the  advice  and 
consent  of  the  senate,  by  reason  of  the  failure  of  the  person  duly  appointed 
thereto  and  confirmed  by  the  senate  to  qualify,  and  such  vacancy  exists  or 
occurs  while  the  senate  is  not  in  session  the  governor  has  the  power  to 
fill  such  vacancy  by  appointment  for  a  term  which  shall  expire  at  the 
end  of  twenty  days  from  the  commencement  of  the  next  meeting  of  the 
senate.  Such  independent  power  of  appointment  by  the  governor,  how- 
ever, does  not  exist  in  cases  where  the  term  of  office  has  expired,  even 
though  the  incumbent  holding  over  sees  fit  to  resign. 

May  24,  1911,  Joseph  F.  Scott  was  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the  senate,  to  fill  a  vacancy 
caused  in  the  office  of  superintendent  of  state  prisons  by  the 
resignation  of  Cornelius  V.  Collins.  March  13,  1913,  Scott  was 
removed  from  office  by  the  governor  and  the  term  for  which  he 
was  originally  appointed  has  now  expired. 

On  May  3,  1913,  Herman  Eidder  having  been  duly  nominated 
for  the  office  by  the  governor  was  confirmed  by  the  senate.  The 
senate  adjourned  on  the  same  day.  Mr.  Kidder  never  assumed  the 
duties  of  his  office  nor  did  he  within  the  ten  days  prescribed  by 
section  116  of  the  Prison  Law  file  the  oath  of  office  or  give  the 
undertaking  required  by  the  Constitution  of  the  state. 

Upon  these  facts,  the  governor  submitted  an  inquiry  as  to  his 
power  to  make  an  appointment  to  the  existing  vacancy  in  the 
office  of  superintendent  of  state  prisons. 
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Cabmodt,  Attomey-Geaeral. —  The  Constitution  of  the  state 
and  the  statutes  of  the  state  following  in  that  regard  the  Consti- 
tution of  the  nation  have  vested  the  power  to  appoint  the  princi- 
pal state  officers,  not  elected  by  the  people,  in  the  executive  acting 
by  and  with  the  advice  and  consent  of  the  senate.  Among  these 
offices  is  that  of  superintendent  of  state  prisons,  concerning  which 
article  V,  section  4  of  the  state  Constitution  makes  the  following 
provision : 

A  superintendent  of  state  prisons  shall  be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  senate,  and  hold  his  office  for  five 
years,  unless  sooner  removed;  he  shall  give  security  in  such  amount,  and  with 
such  sureties  as  shall  be  required  by  law  for  the  faithful  discharge  of  his 
duties. 

We  have  here,  therefore,  a  direct  positive  requirement  of  the 
organic  law  that  the  incumbent  of  this  office  must  be  appointed 
by  the  governor  by  and  with  the  advice  and  consent  of  the 
senate.  The  power  of  appointment,  expressly  limited  by  the 
requirement  of  senatorial  concurrence,  can  not  be  in  any  view 
deemed  absolute  in  the  executive.  Unless  there  are  other  provi- 
sions of  the  Constitution  or  laws  permitted  by  the  Constitution 
the  governor  can  have  no  power  to  act  in  this  matter.  The  provi- 
sions pertinent  to  the  inquiry  are  those  relative  to  the  creation 
and  filling  of  vacancies. 

Article  X,  section  8  of  the  Constitution  provides: 

Office  deemed  vacant.  Section  8.  The  legislature  may  declare  the  cases  in 
which  any  office  shall  be  deemed  vacant  when  no  provision  is  made  for  that 
purpose  in  this  Constitution. 

Article  X,  section  5  thereof  provides : 

Vacancies  in  offices;  how  filled. —  Section  5.  The  legislature  shall  provide 
for  filling  vacancies  in  office,  and  in  case  of  elective  officers,  no  person  ap- 
pointed to  fill  a  vacancy  shall  hold  his  office  by  virtue  of  such  appointment 
longer  than  the  commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

There  being  no  express  provision  in  the  Constitution  itself  as 
to  what  shall  be  deemed  a  vacancy  in  the  office  under  considera- 
tion, the  legislature  has  full    power  to  enact  laws  governing  tho 
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subject  so  long  as  the  same  are  not  in  conflict  with  general  consti- 
tutional requirements  and  provisions.  In  the  exercise  of  the 
power  conferred  upon  the  legislature  by  the  constitutional  provi- 
sions quoted  certain  statutory  provisions  have  been  enacted  which 
are  to  be  found  for  the  most  part  in  the  Public  Officers  Law.  The 
declaration  of  the  cases  in  which  an  office  shall  be  deemed  vacant 
is  to  be  found  in  section  30  of  the  Public  Officers  Law,  as  follows : 

Section  30.  Creation  of  vacancies.  Every  office  shall  be  vacant  upon  the 
happening  of  either  of  the  following  events  before  the  expiration  of  the 
term  thereof: 

1.  The  death  of  the  incumbent; 

2.  His  resignation; 

3.  His  removal  from  office; 

4.  His  ceasing  to  be  an  inhabitant  of  the  state,  or  if  he  be  a  local  officer, 
of  the  political  subdivision,  or  municipal  corporation  of  which  he  is  required 
to  be  a  resident  when  chosen; 

5.  His  conviction  of  a  felony,  or  a  crime  involving  a  violation  of  his  oath 
of  office; 

6.  The  judgment  of  a  court,  declaring  void  his  election  or  appointment,  or 
that  his  office  is  forfeited  or  vacant; 

7.  His  refusal  or  neglect  to  file  his  official  oath  or  undertaking,  if  one  is 
required.    *    *    *. 

This  section  must  be  read  in  connection  with  the  provision  in 
section  5  of  the  same  statute  which  provides  that  an  officer  with 
certain  exceptions,  not  here  pertinent,  shall  "  hold  over  and  con- 
tinue to  discharge  the  duties  of  his  office,  after  the  expiration  of 
the  term  for  which  he  shall  have  been  chosen,  until  his  successor 
shall  be  chosen  and  qualified;  but  after  the  expiration  of  such 
term,  the  office  shall  be  deemed  vacant  for  the  purpose  of  choosing 
his  successor.'' 

In  the  exercise  of  the  power  conferred  by  the  Constitution  to 
provide  for  the  filling  of  vacancies  section  39  of  the  Public  Offi- 
cers Law  has  been  enacted,  which  provides  as  follows : 

Section  39.  Filling  vacancies  in  office  of  officer  appointed  by  governor  and 
senate.  A  vacancy  which  shall  occur  during  the  session  of  the  senate,  in  the 
office  of  an  officer  appointed  by  the  governor  by  and  with  the  advice  and 
consent  of  the  senate,  shall  be  fillad  in  the  same  manner  as  an  original 
appointment.  Such  a  vacancy  occurring  or  existing  otherwise  than  by 
expiration  of  term,  while  the  senate  is  not  in  session,  shall  be  filled  by  the 
governor  for  a  term  which  shall  expire  at  the  end  of  twenty  days  from  the 
commeiiccmont  of  the  next  meeting  of  the  senate. 
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As  to  this  particular  office  of  superintendent  of  state  prisons 
and  as  to  other  officers  where  appointment  is  vested  in  the  gov- 
ernor with  the  advice  and  consent  of  the  senate  we  have,  therefore, 
the  following  conditions: 

1.  During  the  session  of  the  senate  the  governor  has  no  inde- 
pendent power  of  appointment. 

2.  Where  the  term  of  office  of  the  incumbent  has  expired  the 
governor  has  no  independent  power  of  appointment.  This  is 
true,  even  though  the  incumbent  holding  over  sees  fit  to  resign 
because  as  provided  in  section  5  of  the  Public  Officers  Law  "  after 
the  expiration  of  such  term  the  office  shall  be  deemed  vacant  for 
the  purpose  of  choosing  his  successor,"  and  the  resignation  of  an 
incumbent  holding  over  can  not  in  any  event  affect  the  status  of 
his  successor  or  the  right  of  the  executive.  As  stated  in  the  Court 
of  Appeals  in  People  ex  rel.  Jackson  v.  Potter,  47  N.  Y.  375 : 
"  It  is  plain,  as  an  abstract  proposition  apart  from  the  words  of 
any  provision  in  regard  thereto,  that  no  vacancy  can  be  wrought 
in  any  office  by  the  act  or  fault  of  an  incumbent  after  the  expira- 
tion of  the  term  for  which  he  was  at  first  entitled  to  hold  it." 
P.  885,  386.  It  still  remains  a  vacancy  occurring  by  expiration 
of  the  term  which  is  excluded  from  the  power  of  independent 
nomination  vested  in  the  governor  by  section  39  of  the  Public 
Officers  Law. 

3.  In  the  particular  case  under  consideration  I  believe  that  the 
power  vested  concurrently  in  the' executive  and  the  senate  can  by 
reason  of  the  existence  of  a  vacancy  occurring  and  existing  while 
the  senate  is  not  in  session  be  filled  by  the  governor  for  the  limited 
term  permitted  by  the  statute. 

The  organic  law  of  the  state  expressly  gives  power  to  the  legis- 
lature (1)  to  declare  what  shall  constitute  a  vacancy  in  office 
when  no  provision  is  made  for  that  purpose  in  the  Constitution, 
(section  8  of  article  X),  and  (2)  to  provide  for  filling  vacancies 
in  office  (section  5  of  article  X). 

The  Constitution  itself  makes  no  specific  provision  in  regard 
to  the  condition  now  under  consideration,  but  has  clothed  the 
legislature  with  full  power  to  make  such  provision. 
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The  legislative  enactments  adopted  under  the  grants  of  power 
in  the  Constitution  must,  therefore^  be  controlling. 

As  a  result  a  vacancy  in  the  office  of  superintendent  of  state 
prisons  exists  by  reason  of  the  refusal  and  neglect  of  a  person 
duly  appointed  to  such  office  to  file  his  official  oath  and  undertak- 
ing, which  vacancy  occurred  and  exists  while  the  senate  is  not 
in  session.  Such  vacancy  does  not  exist  by  reason  of  expiration 
of  term  of  the  incumbent,  but  by  reason  of  the  failure  of  his  suc- 
cessor duly  appointed  to  properly  qualify.  It  therefore  can  be 
filled  in  the  manner  provided  by  law  authorized  by  the  Constitu- 
tion by  appointment  "  by  the  governor  for  a  term  which  shall 
expire  at  the  end  of  twenty  days  from  the  commencement  of  the 
next  meeting  of  the  senate." 

The  importance  of  this  subject  and  the  applicability  of  the 
various  principles  involve  other  important  offices  of  state  to  which 
my  attention  is  being  constantly  called  and  has  suggested  the 
advisability  of  a  discussion  of  the  various  principles  which  must 
be  considered  in  arriving  at  a  proper  conclusion  of  the  question 
propounded,  I  wish  also  that  the  foregoing  shall  stand  as  an 
expression  of  my  official  opinion  in  regard  to  the  various  other 
public  offices,  appointments  to  which  are  required  to  be  made  by 
the  governor  with  the  advice  and  consent  of  the  senate. 


In  the  Matter  of  the  Provision  fob  a  Short  Work  Day  Weeklv 

in  Cities  of  the  State. 

(Opinion  dated  May  24,  1913.) 

Labor  Law,  section  z6i  —  hours  of  labor  —  shortening  work  day  of  one  day  in 
week. 

ProprietorB  of  mercantile  establishments  of  cities  of  the  second  class 
are  privileged  to  avail  themselves  of  the  exception  in  section  Itil  of  the 
Labor  Law  providing  for  the  extension  of  the  time  of  work  days  in  a 
fifty-four-hour  week  for  the  purpose  of  making  one  work  day  shorter. 

Section  161  of  the  Labor  Law  has  been  amended  by  chapter 
493  of  the  Laws  of  1913  to  read  in  part  as  follows: 
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Xo  female  employee  shall  be  required,  permitted  or  suflFered  to  work  in  or 
in  connection  with  any  mercantile  establishment  in  any  second-class  city  more 
than  fifty-four  hours  in  any  one  week,  and  elsewhere  more  than  sixty  hours 
in  any  one  week;  or  more  than  nine  hours  in  any  one  day  in  any  second-class 
city;  or  elsewhere  more  than  ten  hours  in  any  one  day,  unless  for  the  purpose 
of  making  a  shorter  work  day  of  some  one  day  of  the  week;  or  before  seven 
o^clock  in  the  morning  or  after  six  o'clock  in  the  evening  of  any  day  in  any 
second-class  city,  or  elsewhere  after  ten  o'clock  in  the  evening  -of  any  day. 

The  State  Department  of  Labor  submits  an  inquiry  as  to 
whether  this  provision  for  shortening  a  single  work  day  applies  to 
s.?cond-class  cities  as  well  as  to  other  municipalities? 

Cabmody,  Attorney-General. —  The  above  inquiry  is  made  be- 
cause of  the  position  in  the  section  of  the  following  clause: 

unless  for  the  purpose  of  making  a  shorter  work  day  of  some  day  of  the 
■  week. 

The  grammatical  connection  seems  to  make  it  applicable  only 
elsewhere  than  in  cities  of  the  second-class.  I  do  not  believe  that 
it  was  the  intention  of  the  legislature.  It  was  apparently  in- 
tended to  apply  to  cities  of  the  second-class  as  well  as  elsewhere, 
and  the  punctuation  and  grammatical  connection  cannot  be  per- 
mitted to  defeat  this  plain  intent  of  the  statute. 

It  is  a  well  established  principle  that  the  punctuation  marks 
in  the  published  copies  of  an  act  are  not  allowed  to  control,  en- 
large or  restrict  the  plain  and  evident  meaning  of  the  legislature 
as  disclosed  by  the  language  employed.  See  Black  Interp.  Laws, 
263—269.  This  principle  was  a  controlling  feature  in  Tyrrell  v. 
Mayor,  159  N.  Y.  239 ;  but  the  court  moved  by  the  various  con- 
siderations of  policy  and  the  rules  of  presumptions  which,  it  was 
inferred  were  controlling  upon  the  intent  of  the  legislature,  strictly 
limited  the  particular  provisions  of  the  act  under  discussion.  The 
policy  and  presumptions,  however,  which  would  control  a  statute 
like  the  salary  act  in  the  Tyrrell  case  would  not  have  application 
to  the  case  presented  here. 

The  legislature  in  the  exercise  of  the  police  power  for  the 
greater  good  of  all  the  people  is  restricting  certain  recognized 
rights  of  employers  to  contract  freely  with  their  servants  as  they 
mutually  agree.     For  the  advantage  of  both,  the  legislature  has 
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permitted  the  lengthening  of  some  days  for  the  purpose  of  short- 
ening a  single  day.  That  such  a  provision  should  be  construed 
most  favorably  as  having  a  broad  and  general  application,  I  be- 
lieve requires  no  citation  of  authority. 

The  statement  contained  in  the  statute  is  by  no  means  so  sim- 
ple in  its  thought  or  arrangement  as  that  contained  in  the  Tyr- 
rell case.  To  give  the  excepting  clause  a  restrictive  meaning  and 
exclude  its  operation  from  second-class  cities,  I  believe  would 
require  its  separate  and  distinct  embodiment  in  the  statute  as  a 
positive  statement  to  that  effect.  Instead  it  is  found  interpo- 
lated, somewhat  carelessly,  in  the  body  of  the  paragraph. 

I  am  therefore  of  the  opinion  that  the  provision  is  applicable 
to  second-class  cities  as  well  as  to  other  localities. 


In  the  Matter  of  the  Application  op   the  Civil  Service  Rules 
to  Employees  of  the  N.  Y.  Monuments  Association. 

(Opinion  dated  May  28,  1913.) 

Chapter  550,  Laws  of  19x3;  section  2,  subdivision  3,  Civil  Service  Law;  article 
XI,  state  Constitution. 

The  New  York  monuments  commission  is  not  a  department  of  a  mili- 
tary character  created  under  the  provisions  of  article  XI  of  the  state 
Constitution. 

Clerks  and  employees  of  the  commission  are  not  in  the  military  service, 
but  in  the  civil  service  of  the  state,  and,  therefore,  must  be  appointed  in 
accordance  with  the  provisions  of  the  Civil  Service  Law. 

By  chapter  550  of  the  Laws  of  1913,  the  governor  is  authorized 
to  appoint  three  civil  war  veterans  who  with  the  adjutant-general 
are  to  constitute  a  commission  to  he  known  as  the  New  York 
monuments  commission  for  the  battlefields  of  Gettysburg, 
Chattanooga  and  Antietam,  "  to  determine  the  positions  and  move- 
ments of  the  several  New  York  organizations  engaged  in  those 
battles  (Gettysburg,  Chattanooga  and  Antietam)  of  the  Civil  War, 
and  to  erect  such  memorials,  monuments  and  markers  upon  such 
battlefields  as  may  be  required  from  time  to  time,  as  directed  by 
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the  acts  of  the  legislature  of  this  state."  For  several  years  prior 
to  the  eaactmeiit  of  this  law^  there  were  commissions  created  for 
the  same  purpose,  particularly  the  Xew  York  monuments  com- 
mission for  Gettysburg  and  Chattanooga.  The  aforesaid  chapter 
550  of  the  Laws  of  1913  abolishes  the  old  commissions  and  con- 
fers all  their  powers  upon  the  new  commission  created.  Also 
all  the  appropriations  made  prior  to  the  enactment  of  this  chapter 
are  transferred  and  placed  to  the  credit  of  the  new  commission. 
The  commission  is  also  given  charge  of  the  celebration  of  the 
fiftieth  anniversary  of  the  battle  of  Gettysburg  imder  chapter  227 
of  the  Laws  of  1912. 

Prior  to  the  enactment  of  chapter  550,  it  appears  from  the 
records  of  the  civil  service  commission,  the  old  commissions 
abolished  by  the  act,  had  several  employees,  such  as  an  engineer 
and  secretary,  two  stenographers  and  a  clerk.  The  engineer  and 
secretary,  as  far  back  as  January  1,  1890,  were  classified  in  the 
civil  service  of  the  state  in  the  competitive  class.  Further,  the 
positions  of  stenographer  and  clerk  were  classified  in  the  civil 
service  of  the  state  and  filled  from  appropriate  eligible  lists  after 
competitive  examination. 

The  Adjutant-General,  H.  D.  Hamilton,  upon  the  above  stated 
facts  submitted  an  inquiry  as  follows : 

"  1.  Whether  under  chapter  550  of  the  Laws  of  1913  it  is  neces- 
sary for  the  clerks  and  employees  of  the  New  York  monuments 
commission  or  any  of  them  to  be  appointed  from  the  classified 
service  under  the  Civil  Service  Law  ? 

"  2.  Whether  temporary  clerks  may  be  employed  by  the  com- 
mission for  the  purpose  of  doing  the  clerical  work  incidental  to 
the  celebration  of  the  fiftieth  anniversary  of  the  battle  of  Gettys- 
burg, without  reference  to  the  Civil  Service  Law?" 

Cabmody,  Attorney-General. —  If  the  clerks  and  employees  of 
the  commission  are  in  the  civil  service  of  the  state,  then  clearly 
they  can  only  be  appointed  pursuant  to  the  provisions  of  article 
V,  section  9,  of  the  Constitution,  and  of  the  Civil  Service  Law. 
However,  the  claim  is  made  that  they  are  not  within  the  civil 
service,  but  the  military  service  of  the  state. 
Dept.  Rkp.  Vol.  IV  29 
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The  Civil  Service  Law  of  the  state  was  enacted  by  the  legis- 
lature under  the  aforesaid  article  of  the  state  Constitution,  which 
section  of  the  Constitution  authorized  the  legislature  to  pass 
laws  to  secure  "  appointments  and  promotions  in  the  civil  service 
of  the  state  and  of  all  the  civil  divisions  thereof  "  according  to 
merit  and  fitness  to  be  ascertained,  so  far  as  practicable  by  exam- 
ination. What  constitutes  the  civil  service  of  the  state  is  defined 
in  section  2,  subdivision  3  of  the  Civil  Service  Law. 

The  "  civil  service  **  of  the  state  of  New  York  or  any  of  its  civil  divisions 
or  cities  includes  all  offices  and  positions  of  trust  or  employment  in  the 
service  of  the  state  or  of  such  civil  division  or  city,  except  such  offices  and 
positions  in  the  militia  and  the  military  departments  as  are  or  may  be  created 
under  the  provisions  of  article  XI  of  the  state  Constitution, 

Article  XI  of  the  state  Constitution  relates  to  the  state  militia, 
and  section  3  of  that  article  provides  as  follows: 

3.  The  militia  shall  be  organized  and  divided  into  such  land  and  naval,  and 
active  and  reserve  forces,  as  the  legislature  may  deem  proper,  etc. 

Therefore,  are  the  employees  of  the  New  York  monuments  com- 
mission in  question  holding  positions  in  the  militia  or  military 
department  of  the  state  created  under  article  XI  of  the  Consti- 
tution ? 

It  will  be  observed  that  the  commission  created  by  the  act  in 
question  is  independent  of  the  military  department  of  the  state, 
and  that  department  has  no  jurisdiction  of  any  kind  over  said 
commission.  The  act  creating  the  commission  is  an  independent 
statute,  forming  no  part  of  the  Military  Law  of  the  state.  And  the 
duties  of  the  commission  cannot  be  said  to  be  essentially  military 
in  their  nature,  nor  can  thev  be  said  to  be  conferred  under  the 
provisions  of  article  XI  of  the  Constitution.  In  other  words,  the 
positions  are  not  positions  in  the  militia  or  military  department 
of  the  state,  as  created  by  article  XL  It  will  be  observed  that 
from  1890  up  to  the  creation  of  the  new  commission,  the  old  com- 
mission considered  its  department  within  the  civil  service  of  the 
state,  and  appointed  its  employees  from  the  classified  civil 
service.  The  positions  in  question,  therefore,  necessarily  are  a 
part  of  the  civil  service  of  the  state,  and  they  must  be  filled  under 
the  provisions  of  the  Constitution  and  the  provisions  of  the  Civil 
Service  Law. 
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In  reference  to  the  second  inquiry  I  beg  to  state  that  the  tem- 
porary appointments  must  be  made  with  reference  to  the  Civil 
Service  Law  under  the  rules  and  regulations  of  the  state  civil 
service  commission. 


In  the  Matter  of  the  Temporary  Appropriations  of  Property 

FOR  Barge  Canal  Purposes. 

(Opinion  dated  June  3,  1913.) 

Barge  Canal  Law  —  clovd  on  title,  created  by  —  how  removed. 

Inasmuch  as  temporary  appropriations  of  property  for  Barge  canal 
purposes  made  after  the  time  when  chapter  730  of  the  Laws  of  1011  took 
effect  are  unauthorized,  and  attempts  to  effect  the  same  ineffectual  to  vest 
in  the  state  any  title  to  or  interest  in  the  property  involved,  the  special 
examiner  and  appraiser  is  unauthorized  to  agree  with  the  owner  upon 
th6  amount  of  compensation  due  because  of  the  use  and  occupation  of  or 
interference  with  such  property,  and  owners  demanding  such  compensa- 
tion must  seek  their  remedy  in  the  board  of  claims. 

If,  however,  the  owners  of  such  property,  in  order  to  remove  the  cloud 
upon  their  title  effected  by  such  attempted  appropriation,  are  prepared, 
without  other  compensation,  to  release  all  claims  growing  out  of  such 
attempted  appropriation  on  the  delivery  by  the  state  of  a  quit-claim 
deed,  the  canal  board  is  authorized  by  section  5  of  the  Barge  Canal  Law 
to  provide  for  the  giving  of  such  a  deed. 

On  June  7,  1912,  the  Attorney-General  rendered  an  opinion 
to  the  effect  that  chapter  73-6  of  the  Laws  of  1911  repealed  chapter 
468  of  the  Laws  of  1911,  authorizing  temporary  appropriations 
of  property  for  Barge  canal  purposes  (Vol.  11,  Report  of  Attor- 
ney-General 1912,  p.  314),  with  the  result  that  temporary  appro- 
priations made  after  the  time  when  chapter  736  took  effect  are 
unauthorized.  It  appears,  however,  that  a  number  of  such  appro- 
priations were  made  after  that  time  but  before  the  rendition  of 
said  opinion.  In  some  cases  the  owners  of  the  property  involved 
are  willing,  without  pajonent  of  damages,  to  release  all  claims  on 
the  delivery  back  to  them  by  the  state  of  a  quit-claim  deed,  and  in 
other  cases  the  owners  are  willing  to  deliver  such  release  upon  the 
payment  of  damages  and  the  delivery  of  such  a  deed,  and  an 
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opinion  is  desired,  first,  as  to  whether  the  special  examiner  and 
appraiser  is  authorized  to  fix  upon  the  amount  of  said  damages, 
and,  second,  as  to  whether  it  is  proper  under  the  circumstances  to 
provide  for  a  release  to  the  holders  of  the  record  title  of  the 
interest,  if  any,  acquired  by  the  state,  as  provided  by  section  5  of 
the  Barge  Canal  Law. 

Hon.  John  A.  Bensel,  State  Engineer  and  Surveyor,  upon  the 
above  facts,  submitted  an  inquiry  relative  to  the  questions 
involved. 

Carmody,  Attorney-General. —  Such  temporary  appropriations 
for  Barge  canal  purposes  as  were  made  between  June  28,  1911, 
when  chapter  408  of  the  Laws  of  1911  took  effect,  and  July  21, 
1911,  when  chapter  736  of  the  Laws  of  1911  took  effect,  if  regular 
in  other  respects  are  lawful  appropriations,  the  damages  growing 
out  of  which  may  be  adjusted  by  the  special  examiner  and  ap- 
praiser, as  provided  by  chapter  195  of  the  Laws  of  1908. 

After  that  date  no  authority  existed  for  the  making  of  tempo- 
rary appropriations  for  Barge  canal  purposes  (Vol.  11,  Keport  of 
Attorney-General  1911,  p.  314),  and  the  action  of  the  State 
officials  in  going  through  the  form  of  making  such  appropriation 
was  ineffectual  to  vest  in  the  state  any  title  to  or  interest  in  the 
property  involved. 

Such  being  the  case,  I  am  of  the  opinion  that  the  special 
examiner  and  appraiser  has,  in  such  cases,  no  duty  to  perform. 
A  reading  of  the  provisions  of  the  act  authorizing  the  appoint- 
ment and  defining  the  duty  of  the  special  examiner  and  ap- 
praiser (Laws  of  1908,  chap.  195)  and  in  particular  section  2 
thereof,  as  amended,  persuade  me  that  it  was  intended,  and  in 
terms  applies  only  to  cases  where  a  valid  appropriation  has  been 
made,  whereby  the  state  has  acquired  some  title  to  or  interest  in 
the  property  involved,  and  that  it  does  not  operate  to  authorize  the 
special  examiner  and  appraiser  to  determine  the  validity  of  or 
adjust  claims  for  compensation,  whether  for  damages  or  value  of 
use  and  occupation  which  are  not  incident  to  a  lawful  appro- 
priation* 
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Accordingly,  if  in  the  class  of  cases  referred  to  the  owner 
demands  damages  for  interference  with  the  property  or  desires  to 
recover  for  the  use  and  occupation  thereof  by  the  state,  he  must 
seek  his  remedy  in  the  board  of  claims.  If,  on  the  other  hand,  he 
is  prepared  to  release  all  claims  growing  out  of  such  attempted 
appropriation  in  consideration  of  the  delivery  to  him  by  the  state 
of  a  quit-claim  deed  carrying  such  interest  as  the  state  may  have 
acquired  by  such  attempted  appropriation,  I  am  of  the  opinion 
that  the  canal  board  is  authorized  by  section  5  of  the  Barge  Canal 
Law,  as  amended  by  chapter  244  of  the  Laws  of  19Q9,  to  provide 
for  the  delivery  of  such  a  release.  For,  while  as  stated,  I  am  of 
the  opinion  that  such  attempted  appropriation  is  ineffectual  and 
does  not  operate  to  vest  the  state  with  any  title  to  or  interest  in  the 
property  involved,  nevertheless  the  filing  and  service  of  an  appro- 
priation map,  broadly  speaking,  would  effect  a  cloud  upon  the 
title  of  the  owner  thereof,  which  might  well  affect  the  market- 
ability of  the  property,  and  I  think  this  section  of  the  Barge 
Canal  Law  authorizes  the  delivery  of  a  proper  instrument  to  re- 
move this  cloud.  I  consider  it  inadvisable  in  such  cases  to  make 
a  permanent  appropriation  of  the  property  in  order  that  the 
special  examiner  and  appraiser  may  be  given  authority  to  effect 
settlements,  as  provided  by  chapter  198  of  the  Laws  of  1908. 


In  the  Matter  of  the  Compensation  of  Canal  Workmen. 

(Opinion  dated  June  3,  1913.) 

Labor  Law,  section  3  —  compensation  of  laborers  on  the  canal 

The  amendment  of  the  Labor  Law  requiring  that  certain  workmen 
employed  on  the  canals  be  paid  not  less  than  two  dollars  a  day  has  been 
repealed  by  a  subsequent  amendment  of  the  section  "  to  read  as  follows  ** 
in  which  the  provision  was  left  out. 

Hon.  Dupcan  W.  Peck,  Superintendent  of  Public  Works,  sub- 
mitted the  followinf^  inquiry: 
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"  Should  the  Superintendent  of  Public  Works  require  that 
laborers,  workmen  or  mechanics  employed  on  the  canals  be  paid 
not  less  than  two  dollars  a  day  ?  " 

Carmody,  Attorney-General. —  Chapter  467  of  the  Laws  of 
1913  became  a  law  May  9,  1913,  and  amended  section  3  of  the 
Labor  Law,  the  amendment  providing  for  the  payment  of  not 
less  than  two  dollars  per  day  to  laborers,  workmen  or  mechanics 
employed  upon,  about  or  in  connection  with  the  canals.  This 
chapter  states  that  it  amends  section  3  '*  so  as  to  read  as  follows  " 
and  then  follows  the  section  with  the  amendment. 

Chapter  494  of  the  Laws  of  1913  became  a  law  May  14,  1913. 
This  chapter  also  amends  section  3  of  the  Labor  Law  and  states 
that  it  amends  it  "  so  as  to  read  as  follows  "  and  then  follows  the 
section  with  the  amendment  made  by  this  chapter,  to  wit,  that 
the  provisions  of  section  3  of  the  Labor  Law  as  to  hours  of  labor 
and  wages,  shall  apply  to  mechanics  employed  in  state  institutions. 

A  comparison  of  the  two  chapters  shows  that  the  later  chapter, 
494,  does  not  include  the  amendment  specified  in  the  earlier 
chapter,  467.  Therefore  under  the  rules  of  construction,  chapter 
494  by  implication  repeals  chapter  467,  the  eflFect  being  that  the 
amendment  provided  for  by  chapter  467  is  not  in  force  since 
chapter  494  became  a  law. 


In  the  Matter  of  the  Application  of  the  Pkinciples  of  Home 

Rule  to  Municipalities. 

(Opinion  dated  June  5,  1913.) 

Construing  the  Home  Rule  Act  of  19x3  in  this  state. 

Effect  of  chapter  247  of  the  Laws  of  1913,  granting  certain  powers  to 
cities  considered. 

The  annual  convention  of  the  mavors  of  the  cities  of  the  State 
of  New  York  met  this  year  at  Binghamton  and  in  reply  to  a 
previous  request,  received  the  following  analysis  and  opinion  as  to 
the  said  act: 
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Cabmody,  Attorney-General. —  The  eo^alled  Home  Rule  bill, 
passed  by  the  last  legislature,  undertakes  to  give  to  cities  enlarged 
powers  in  respect  to  their  property  and  municipal  affairs.  This 
is  done  by  general  and  specific  grant  of  powers. 

Under  the  general  grant,  section  nineteen  of  the  City  Law, 
every  city  is  granted  power,  "  to  regulate,  manage  and  control  its 
property  and  local  affairs,"  and  is  granted  all  the  rights,  privileges 
and  jurisdiction  necessary  and  proper  for  carrying  such  power 
into  execution. 

The  section  further  provides: 

No  enumeration  of  powers  in  this  or  any  other  law  sbaU  operate  to  restrict 
the  meaning  of  this  general  grant  of  power,  or  to  exclude  other  powers  com- 
prehended within  this  general  grant. 

Section  twenty  contains  a  specific  grant  of  powers,  the  most 
important  of  which  are : 

(a)  To  levy  and  collect  taxes  on  real  and  personal  property  for 
public  or  municipal  purposes ; 

(b)  To  become  indebted  for  any  public  or  municipal  purposeh 
and  to  issue  therefor  the  obligations  of  the  city,  to  determine  upon 
the  form  and  the  terms  and  conditions  thereof,  to  pledge  the  faith 
and  credit  of  the  city  for  the  payment  thereof ; 

(c)  To  establish  and  maintain  sinking  funds  for  the  liquida- 
tion of  the  principal  and  interest  of  any  indebtedness  and  to  pro- 
vide for  refunding  debts ; 

(d)  To  establish,  maintain,  manage  and  administer  hospitals, 
sanitariums,  dispensaries,  public  baths,  alms  houses,  work  houses, 
reformatories,  jails  and  other  charitable  and  correctional  insti- 
tutions, to  relieve,  instruct  and  care  for  children  and  poor,  sick, 
infirm,  defective,  insane  or  inebriate  persons; 

(e)  To  establish  and  maintain  institutions  and  instrumentali- 
ties for  the  instruction,  enlightenment,  improvement,  entertain- 
ment, recreation  and  welfare  of  its  inhabitants ; 

(f )  To  determine  and  r^ulate  the  number  and  mode  of  selec- 
tion, the  terms  of  employment,  qualifications,  powers  and  duties 
and  compensation  of  employees ; 

(g)  To  provide,  manage  and  administer  funds  for  pensions  and 
annuities  for  the  retirement  of  city  officers  and  employees ; 
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(h)  To  regulate  by  ordinance  any  matter  within  the  powers 
of  the  city  and  to  provide  for  the  enforcement  of  ordinances  by 
legal  proceedings. 

The  enumeration  of  specific  powers  is  broad  and  covers  almost 
all  the  powers  now  vested  in  any  of  the  cities  iii  the  state.  It 
would  be  impossible  to  enumerate  all  these  powers.  This  section 
does  not  undertake  so  to  do,  but  rather  sums  them  up  under  ap- 
propriate heads,  the  intention  being,  apparently,  to  confer  upon 
all  cities  of  the  state  such  powers  as  it  is  proper  for  cities  to 
possess  and  exercise  in  respect  to  their  own  affairs,  a  portion  of 
which  some  cities  now  have,  and  none  of  which  all  cities  have. 

This  section,  after  these  various  specific  enumerations  of 
power,  contains  the  following  broad  and  comprehensive  provision, 
namely :  "  To  exercise  all  powers  necessary  and  proper  for  carry- 
ing into  execution  the  powers  granted  to  the  city." 

Keeping  in  mind  the  provision  of  the  law  in  section  nineteen, 
that  no  enumeration  of  powers  in  this  or  any  other  law  will  op- 
erate to  restrict  the  meaning  of  the  general  grant  of  powers,  or 
to  exclude  other  powers  comprehended  within  this  general  grant, 
the  rule  of  construction  in  respect  to  municipal  powers  seems  to 
be  changed. 

Heretofore  the  rule  of  construction  in  respect  to  powers  granted 
cities  by  the  legislature  was  that  all  powers  not  granted  are  with- 
held. These  provisions  are  intended  to  reverse  that  rule  and  to 
provide  that  all  powers  not  withheld  are  granted.  This,  perhaps, 
is  the  most  important  feature  of  the  Home  Rule  Law,  and  if  it 
stands  the  test  of  constitutional  and  legal  construction,  it  will 
undoubtedly  be  the  source  of  greatly  enlarged  powers  in  cities,  for, 
if  cities  are  given  power  to  regulate,  manage  and  control  their 
property  and  local  affairs,  and  are  given  all  the  rights,  privileges 
and  jurisdiction  necessary  for  carrying  such  powers  into  execu- 
tion, then  the  legislattire  has  practically  placed  unlimited  home 
rule  in  the  power  of  cities,  so  far  as  concerns  purely  municipal 
affairs. 

This  grant  of  power,  however,  must  be  construed  in  view  of 
the  limitations  placed  upon  the  legislature  by  the  Constitution  of 
the  state.     These  restrictions  are  two: 
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First,  the  legislative  power  is  placed  in  the  legislature  by  the 
Constitution,  and  cannot  be  delegated. 

Second,  the  Constitution  contains  certain  specific  limitations 
upon  the  powers  of  the  legislature  itself,  in  respect  to  grants  of 
powers  to  cities. 

Under  the  Constitution  the  legislative  power  of  the  state  is 
vested  in  the  senate  and  assembly.  The  Constitution  further 
provides  that  it  shall  be  the  duty  of  the  legislature  to  provide 
for  the  organization  of  cities  and  incorporated  villages  and  to 
restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts  and  loaning  their  credit,  so  as  to  prevent  abuses 
in  assessments  and  in  contracting  debts  by  such  municipal  corpo- 
rations. 

While,  therefore,  the  Constitution  expressly  authorizes  the 
l^slature  to  delegate  certain  powers  to  cities  and  incorporated 
villages,  in  respect  to  their  own  affairs,  that  delegation  of  power 
is  limited  in  respect  to  certain  specific  matters,  namely :  the  power 
of  taxation,  assessment,  borrowing  money,  contracting  debts  and 
loaning  credits.  We  must  bear  in  mind  that  the  legislature  de- 
rives its  authority  to  grant  powers  to  cities  from  the  Constitution, 
and  the  cities  derive  their  powers  from  the  legislature.  Every 
grant  of  power,  therefore,  must  be  authorized,  either  in  express 
terms  or  by  implication,  by  the  Constitution  of  the  state.  In  so 
much  as  the  Constitution  has  only  limited  the  power  of  the  legis- 
lature in  certain  respects,  with  these  exceptions,  the  power  of  the 
legislature  to  make  grants  to  cities  in  respect  to  mnuicipal  affairs, 
seems  to  be  unlimited.  There  must  be  borne  in  mind,  however, 
the  principle  which  the  courts  have  never  lost  sight  of, —  that  the 
legislative  power  is  in  the  legislature  of  the  state,  and  that,  in 
dealing  with  cities,  it  can  delegate  powers  of  legislation  only  in 
respect  to  those  affairs  that  are  purely  municipal,  that  are  com- 
mon to  cities  and  that  do  not  pertain  to  rights  of  property  or 
rights  of  citizens  in  the  broader  sense  in  which  they  are  defined 
by  our  laws.  In  other  words,  no  state  function  can  be  delegated 
by  the  legislature  to  a  city. 

Among  these  things  which  the  legislature  cannot  give  would 
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undoubtedly  be  the  following,  namely:  The  right  to  regulate  the 
franchise,  the  right  to  control  the  sale  of  liquor,  the  right  to 
regulate  the  civil  service,  or  any  other  subject  covered  by  state 
statutes  and  common  to  the  whole  state  or  necessary  in  the  exercise 
of  the  police  powers  of  the  state  or  in  the  regulation  and  control 
of  state  sovereignty  to  be  discharged  by  the  whole  state. 

Neither  could  the  state  legislature  grant  (although  it  some- 
times has)  the  right  to  a  city  to  prohibit  the  peaceable  assemblage 
of  citizens  in  public  places.  The  right  to  assemble  is  granted  by 
the  Constitution  of  the  State,  and  the  legislature  itself  can  not 
prohibit  such  gatherings  or  give  the  cities  power  to  prohibit  them, 
except  in  so  far  as  they  may  become  disorderly  or  may  blockade 
public  streets  or  thoroughfares. 

The  general  rule  that  covers  the  granting  of  powers  to  munici- 
palities is  well  defined  by  the  Court  of  Appeals  in  Stanton  v. 
Board  of  Supervisors,  191  N.  Y.  428,  in  the  following  language: 

While  general  statutes  must  be  enacted  by  the  legislature,  it  is  plain  that 
the  power  to  make  local  regulations,  having  the  force  of  law,  in  limited 
localities,  may  be  committed  to  the  other  bodies  representing  the  people  in 
their  local  divisions,  or  to  the  people  of  those  districts  themselves.  Our  whole 
system  of  local  government  in  cities,  villages,  counties  and  towns,  depends 
upon  that  distinction.  The  practice  has  existed  from  the  foundation  of  the 
state,  and  has  always  been  considered  a  prominent  feature  in  the  American 
system  of  government.  It  is  recognized  in  the  Constitution  itself,  in  the 
section  which  prescribes  to  the  legislature  the  duty  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  etc.,  restricting  their  power 
of  taxation  and  borrowing. 

What  powers,  generally  speaking,  has  the  legislature  conferred 
upon  cities?  It  cannot  confer  a  power  prohibited  by  the  Consti- 
tution. The  Constitution  provided  that  the  legislature  shall 
restrict,  in  cities,  their  power  of  taxation,  assessment,  borrowing 
money,  and  contracting  debts  and  loaning  their  credit  so  as  to 
prevent  abuses  in  assessment  and  in  contracting  debts  by  such 
municipal  corporations.  This  section  is  intended  to  be  a  limita- 
tion upon  the  power  of  the  legislature  to  allow  cities  to  contract 
debts  and  to  have  unlimited  power  of  taxation  and  assessment. 

Under  the  specific  grant  of  power  in  the  Home  Eulc  bill  cities 
are  «iven  the  right  to  become  indebted  for  any  public  or  municipal 
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purpose  and  to  issue  the  obligations  and  to  pledge  the  faith  and 
credit  of  the  city  for  the  payment  thereof.  If  this  is  intended  as 
an  unlimited  grant  of  power  in  this  respect,  then  it  is  contrary 
to  this  provision  of  the  Constitution.  The  l^slature  is  obliged 
to  establish  a  limit  to  the  powers  of  cities  in  matters  of  taxation, 
assessment,  borrosving  money,  contracting  debts  and  loaning 
credit. 

The  limitation  in  the  Constitution,  however,  is  for  the  purpose 
of  preventing  abuses  in  assessments  and  in  contracting  debts,  and 
it  is,  perhaps,  a  fair  construction  to  hold  that,  if  the  power  of 
taxation  and  of  borrowing  money  and  pledging  the  credit  of  the 
city  be  not  abused,  it  will  be  sustained  as  a  proper  grant  of  power 
by  the  legislature. 

There  are  many  other  specific  grants  of  power  that  seem  to 
reach  the  limit,  at  least,  of  the  right  of  the  legislature  in  dealing 
with  cities.  These  I  have  not  the  time  now  to  discuss,  nor  would 
I  consider  it  wise  to  volunteer  an  opinion,  in  so  much  as  their 
meaning  may  be  open  to  different  interpretations. 

It  is  proper,  however,  to  say  that  before  a  perfect  Home  Rule 
bill  can  be  passed  by  the  legislature,  there  must  be,  or  at  least 
there  should  be,  an  amendment  to  the  state  Constitution  so  as  to 
remove  the  apparent  limitations  upon  the  legislature  in  respect 
to  granting  powers  to  cities.  There  is  no  reason  why  cities  should 
not  be  given  the  right  to  make  ordinances  in  respect  to  purely 
municipal  affairs  to  change  their  form  of  government,  to  change 
their  method  of  selecting  city  officials,  to  combine  or  divide  the 
powers  of  municipal  bodies  and  to  regulate  the  control  of 
municipal  power  generally. 

The  present  Home  Rule  bill,  taken  as  a  whole,  does  not  under- 
take to  do  more  than  to  fill  out  imperfect  grants  of  power  to  cities 
by  the  legislature.  Properly  speaking,  it  is  an  enabling  act. 
Where  a  city  now  has  a  special  power  but  is  limited  in  the  exercise 
of  the  power  by  its  charter,  the  Home  Rule  bill  undertakes  to 
remove  that  limitation.  For  instance,  a  city  may  be  limited  in 
its  power  of  borrowing  money  for  paving  or  for  some  other 
municipal  purpose,  and  may  under  its  charter  be  compelled  to  go 
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to  the  legislature  for  permission  to  carry  on  such  municipal  im- 
provements. Such  a  power  the  city  should  have,  if  it  is  intended 
to  give  it  home  rule.  Such  a  power  it  did  not  possess  before  the 
passage  of  the  Home  Rule  bill.  Such  a  power  it  was  the  inten- 
tion of  the  Home  Rule  bill  to  give,  and  I  am  inclined  to  construe 
the  Home  Rule  bill  most  broadly  and  favorably,  believing  its 
purpose  to  be  good. 

I,  therefore,  think  that  it  has  given  to  cities  this  power.  The 
Home  Rule  bill,  however,  does  not  undertake  to  change  the  form 
of  city  govenmicnt  nor  to  give  to  the  municipal  authorities  the 
power  to  change  its  form  of  government. 

Section  23  provides  that  the  powers  granted  by  the  act  are  to 
be  exercised  by  the  officer  or  body  vested  with  such  powers,  by 
any  other  provision  of  law  or  ordinance  and  in  the  manner,  and 
subject  to  the  conditions  prescribed  by  the  law  or  ordinance. 

This  section  further  provides,  however,  that  no  provision  of  any 
special  or  local  law  shall  operate  to  defeat  or  limit  in  extent  the 
grant  of  powers  by  this  act  and  that  any  provision  of  any  special 
01  local  law  which  in  any  city  operates  in  terms  or  in  effect  to 
prevent  the  exercise  or  limit  the  extent  of  any  power  granted  by 
this  article,  shall  be  superseded. 

It  is,  therefore,  apparent  that  the  law  intends  to  have  the  powers 
granted  by  the  Home  Rule  bill  exercised  by  the  present  oflScers 
and  municipal  machinery,  with  such  limitations  as  heretofore 
existed  upon  that  power  removed. 

I  do  not  overlook  subdivision  17  of  section  20,  which  apparently 
gives  to  cities  the  right  to  determine  and  regulate  the  number, 
mode  of  selection,  terms  of  employment,  qualifications,  powers 
and  duties  and  compensation  of  all  employees  of  the  city,  and  the 
relation  of  all  officers  and  employees  of  the  city  to  each  other,  to 
the  city,  and  to  the  inhabitants  thereof.  This  must  be  taken 
simply  to  refer  to  ordinary  employees,  as  distinguished  from 
officials  appointed  or  elected  under  the  city  charter.  Certain  it  is 
that  the  Home  Rule  bill  does  not  intend  (and  such  power  would 
be  ineffectual  if  attempted  to  be  granted)  to  allow  cities  to  r^u- 
late  the  number,  mode  of  selection,  terms  of  employment,  quali- 
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fications,  powers,  duties  and  compensation  of  aldermen  or  mem- 
bers of  various  municipal  boards  or  of  other  officials  charged, 
under  the  charter,  with  the  performance  of  official  municipal 
duties. 

I  believe  that  the  view  that  I  have  given  of  the  general  scope 
and  limitations  of  the  Home  Kule  bill  are  such  as  were  intended 
for  it  by  promoters.  They  evidently  were  of  the  opinion  that 
the  legislature  could  not  give  to  cities  complete  powers  of  home 
rule  without  a  constitutional  amendment. 

There  was  a  concurrent  resolution  introduced  in  the  last  lecjis- 
lature,  I  understand,  by  the  promoters  of  this  bill,  proposing 
amendments  to  article  XII  of  the  Constitution,  relating  to  cities 
and  villages,  so  as  to  regulate  legislation  concerning  them  and  to 
guarantee  to  them  the  right  of  municipal  self-government.  The 
proposed  amendment  was  to  the  eflFect  that  each  city  should  have 
full  power  to  regulate  its  own  property,  aflFairs  and  government, 
subject  to  the  state  Constitution.  This  was  to  include  the  power 
to  adopt  and  amend  local  laws  in  respect  to  terms  of  office,  com- 
pensation of  city  or  village  officers,  the  transaction  of  business, 
Ibe  incurring  of  obligations,  the  acquisition,  care  and  management 
of  its  property,  including  public  utilities,  and  the  government  and 
regulation  of  the  conduct  of  its  inhabitants.  This  amendment 
aims  to  remove  the  limitation  of  the  present  Constitution  upon  the 
powers  of  the  legislature  in  grants  made  to  cities,  and  bears  out 
the  view  I  have  taken  that,  without  a  constitutional  amendment, 
the  legislature  is  prevented  from  granting  substantial  home  rule. 

It  may  have,  and  undoubtedly  has,  by  this  bill,  supplemented 
grants  already  made,  and  prevented  constantly  recurring  appeals 
to  the  legislature  for  enabling  acts  to  permit  them'  to  do  some- 
thing which  the  legislature  has  full  power  to  give  them,  and 
which  the  legislature,  by  general  law  has  given  to  some  and 
should  give  to  all  of  them. 

In  the  last  l^slature  some  eighty-five  bills  were  passed 
affecting  directly  or  indirectly,  the  affairs  of  cities,  which  were 
vetoed  by  Governor  Sulzer,  while  sixty  bills  affecting  the  affairs 
of  cities  were  signed.     This  shows  the  enormous  tax  upon  the 


462  State  Djii»AKTMK.\T  Kkpokts. 

Attorney-General. 

legislature  made  by  the  different  cities,  and  it  also  indicates  the 
very  imperfect  power  which  cities  now  possess. 

The  Home  Rule  bill,  however,  is  a  long  step  in  the  direction 
of  genuine  home  rule.  It  has  apparently  conferred  upon  cities 
all  the  power  that  the  legislature  possesses  in  respect  to  the  gen- 
eral management  and  control  of  municipal  affairs.  This  power, 
however,  is  not  complete  until  the  constitutional  limitations  are 
removed  from  the  legislature,  so  that  it  may  grant  cities  certain 
powers  of  legislation,  namely,  to  make  charter  amendments,  to 
regulate  the  method  of  selection  and  to  fix  the  compensation  and 
duties  of  city  officials,  to  organize  and  regulate  the  powers  of 
purely  municipal  bodies  and  to  do  whatever  act  may  be  properly 
classified  as  a  municipal  act,  which  is  not  an  invasion  of  the 
rights  of  citizenship  or  of  property  which  the  state  itself  in  its 
sovereign  capacity  must  regulate. 

All  that  the  legislature  already  has  granted  to  some  city  or 
cities  should  of  course  be  granted  to  all  cities  where  conditions 
are  the  same.  What  it  has  refused  to  grant  to  any  city  or  cities 
it  should  refuse  to  grant  to  all  cities  under  similar  conditions,  and 
these  grants  and  restrictions  should  be  in  general  and  not  special 
city  laws. 

Where  the  legislature  has  already  granted  powers  that  are 
imperfect  and  where  enabling  acts  are  necessary  to  round  out 
these  powers,  this  should  also  be  granted  by  general  l^islation. 
Unnecessary  restrictions  upon  the  exercise  of  powers  already 
granted  should  be  removed.  This  is  the  theory  of  the  Home  Rule 
bill.  This  it  has  aimed  to  accomplish.  If  it  has  reached  its  pur- 
pose, as  I  think  it  has  in  the  main,  then  it  will  do  away  with  con- 
stant applications  to  the  legislature  for  enabling  acts  to  exercise 
purely  municipal  affairs. 
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In  the  Matter  of  Contributions  to  the  Retirement  Fund  Es- 
tablished by  Section  115  of  the  Insanity  Law. 

(Opinion  dated  May  2,  1013.) 

Construing  the  language  of  the  statute  as  not  restricting  contributions  to 
"  officers." 

Every  employee  of  a  state  hospital  entering  service  subsequent  to 
March  22,  1912,  must  contribute  to  the  retirement  fund. 

Such  person  entering  the  service  during  the  thirty-day  period  subse- 
quent to  March  22,  1912,  cannot  withdraw  from  participation  in  such 
fund. 

Hon.  J.  J.  Magilton,  secretary  of  the  retirement  board  sub- 
mitted the  following  inquiry: 

'^  May  an  employee  who  was  appointed  during  the  thirty-day 
period  immediately  subsequent  to  the  passage  of  the  Retirement 
Law  and  who  was  automatically  included  as  a  participant,  now 
withdraw  upon  written  request  to  the  retirement  board  ?" 

Carmody,  Attorney-General. —  The  above  question  presupposes 
the  conclusion  that  employees  entering  the  service  of  a  state  ho^ 
pital  subsequent  to  March  22,  1912,  the  date  upon  which  the 
Retirement  Act  went  into  effect,  are  bound  to  contribute  to  the 
retirement  fund.  This  conclusion  is  based  upon  an  opinion  of 
the  attorney-general  (Report  of  Attorney-General,  1912,  p.  201), 
holding  as  follows: 

Every  person  to  whom  the  retirement  act  applies  hereafter  entering  the 
employ  of  a  state  hospital,  is  bound  by  the  provisions  of  the  act  and  must 
contribute  to  the  fund. 

This  opinion  was  based  upon  a  provision  contained  in  sec- 
tion 115  of  the  Insanity  Law,  as  added  by  chapter  59  of  the  Laws 
of  1912,  reading  as  follows: 

Every  person  to  whom  this  article  applies  who  shall  have  signified  his  or 
her  intention  to  take  advantage  of  the  act,  who  shall  continue  in  the  employ 
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of  the  New  York  state  hospitals  for  the  insane  after  this  act  takes  effect;  as 
trell  €ts  every  person  to  whom  this  article  applies  toho  may  hereinafter  he 
appointed  to  a  position  or  place,  shall  be  deemed  to  consent  and  agree  to 
the  deductions  made  and  provided  for  herein     *     *     *. 

The  words  *^  to  whom  this  article  applies  "  as  used  in  the  por- 
tion of  section  115  above  quoted,  are  susceptible  of  two  construc- 
tions. Do  these  words  mean  employees  as  distinguished  from 
officers  or  do  they  mean  that  persons  to  whom  the  article  applies 
are  only  those  employees  who  have  signified  their  intention  to 
take  advantage  of  the  act  ?  The  latter  construction  seems  to  have 
some  support  by  reason  of  the  wording  of  sections  111  and  113 
and  the  first  portion  of  section  115  of  the  act.  Section  111  in 
referring  to  the  retirement  of  employees  provides  that  any  em- 
ployee of  the  New  York  state  hospitals  for  the  insane  "  who  shall 
have  signified  his  or  her  intention  to  take  advantage  of  the  act," 
shall  be  entitled  to  retirement.  In  section  113,  relating  to  re- 
tirement because  of  disability  caused  by  an  injury,  the  persons 
entitled  to  such  retirement  are  described  as  "  any  employee  of  a 
2Tew  York  state  hospital  for  the  insane  who  shall  have  signified 
his  or  her  intention  to  take  advantage  of  the  act."  The  same 
expression  is  also  found  in  the  first  sentence  of  section  115,  relat- 
ing to  contributions  to  the  retirement  fund. 

Notwithstanding  the  wording  of  these  sections,  I  am  of  the 
opinion  that  employees  who  enter  the  service  of  the  state  hospitals 
subsequent  to  [March  22,  1912,  are  bound  to  contribute  to  the 
fund. 

There  are  two  classes  of  persons  employed  at  state  hospitals. 
One  class  is  known  as  ^*  officers  "  and  the  other  as  "  employees." 
In  the  opinion  of  the  attorney-general  hereinbefore  referred  to  it 
was  held  that  the  word  "  employees  "  as  used  in  section  110  did 
not  include  officers.  The  persons  to  whom  the  article  applies  are, 
therefore,  employees  as  distinguished  from  officers,  and  I  think 
the  words  "  every  person  to  whom  this  article  applies  who  may 
hereafter  be  appointed  to  a  position  or  place  "  as  used  in  section 
115  means  employees  as  distinguished  from  officers.  This  con- 
struction is  borne  out  from  the  fact  that  this  last  sentence  of  sec^ 
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tion  115  refers  to  two  classes  of  persons  who  are  deemed  to  consent 
to  the  deductions  provided  by  the  section.  One  class  is  described 
as  "  every  person  to  whom  this  article  applies  who  shall  have 
signified  his  or  her  intention  to  take  advantage  of  the  act"  and 
the  other  class  as  "  every  person  to  whom  this  article  applies 
who  may  hereafter  be  appointed  to  a  position  or  place."  It  is 
evident  that  in  each  of  these  instances  the  words  "  person  to  whom 
this  article  applies "  means  employees  as  distinguished  from 
officers.  The  fact  that  in  referring  to  persons  to  whom  the  article 
applies  who  enter  the  service  subsequent  to  the  passage  of  the 
act  the  words  "  who  shall  have  signified  his  or  her  intention  to 
take  advantage  of  the  act"  are  omitted,  lends  strength  to  the 
contention  that  such  persons  should  have  no  option  in  the 
matter  but  are  compelled  to  contribute.  That  such  an  act  is  con- 
stitutional was  held  by  the  attorney-general  in  an  opinion  dated 
April  22,  1913.  I  think  the  clause  "  who  shall  have  signified  his 
or  her  intention  to  take  advantage  of  the  act"  as  used  in  sec- 
tion 115  and  also  as  used  in  sections  111  and  113  refer  to  em- 
ployees already  in  the  service  at  the  time  the  law  went  into 
effect.  Those  who  enter  the  service  subsequent  to  such  time 
are  deemed  to  consent  to  the  deductions  and  thereby  automatically 
signify  their  intention  to  take  advantage  of  the  act. 

The  provision  of  section  112,  providing  that  any  person  who 
does  not  notify  the  retirement  board  within  thirty  days  after  the 
act  goes  into  effect  shall  be  deemed  to  have  signified  his  or  her 
intention  to  take  advantage  of  the  provisions  thereof,  refers,  in 
my  opinion,  to  persons  in  the  employ  of  a  state  hospital  when  the 
act  took  effect,  namely  March  22,  1912.  Any  person,  therefore, 
who  entered  the  employ  of  a  state  hospital  subsequent  te  March 
22,  1912,  must  contribute  to  the  retirement  fund  and  cannot  now 
withdraw. 
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In  the  Matter  of  the  Exemption  fbom  Jury  Duty  of  a  Person 

Employed  in  a  State  Prison. 

(Opinion  dated  May  5,  1913.) 

Judiciary  Law,  sections  544,  546,  547,  548  and  550;  chapter  35,    Laws  of  1909. 

A  person  actually  employed  in  a  state  asylum  is  entitled  to  exemption 
from  service  as  a  trial  juror  upon  his  claiming  such  exemption. 

Proper  evidence  of  the  right  of  such  exemption  is  the  certificate  of  the 
proper  officer  of  such  institution  showing  the  employment  of  the  person 
claiming  the  exemption. 

Dr.  R.  H.  Hutchings,  superintendent  of  St  Lawrence  State 
Hospital  submitted  the  following: 

"Are  the  ^employees  of  the  St.  Lawrence  State  Hospital  exempt 
from  jury  duty,  and  what  proof  must  be  submitted  in  order  to 
entitle  them  to  the  exemption  ? " 

Cabmody,  Attorney-General. —  Section  546  of  the  Judiciary 
Law  exempts  from  jury  dut\^  each  of  the  following  persons,  upon 
his  claiming  an  exemption,  **  a  resident,  officer  of,  or  an  attendant, 
assistant  teacher  or  other  person  actually  employed  in  a  state  asy- 
lum for  lunatics,  idiots  or  habitual  drunkards."  Section  547  of 
the  Judiciary  Law  provides  that  a  certificate  shall  be  furnished 
by  the  proper  officer  of  the  asylum  certifying  the  fact  of  such 
actual  employment,  and  section  548  directs  that  the  certificate  be 
accompanied  by  a  notice  indorsed  therean  that  the  applicant 
claims  exemption  from  jury  duty,  and  that  such  certificate  shall  be 
dated  within  three  months  prior  to  the  time  of  presenting  it,  and 
that  it  shall  be  filed  with  the  clerk  of  the  court  to  which  it  is  pre- 
sented. Section  550  provides  that  the  court  must  discharge  such 
person  from  jury  duty,  when  he  has  satisfactorily  proven,  as  above 
provided,  that  he  is  exempt.  These  provisions  are  plain  and  need 
no  interpretation. 

I  advise  that  a  certificate  be  furnished  to  each  employee  who 
has  been  drawn  as  a  juror.     This  certificate  should  be  executed  by 
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the  superintendent  of  St.  Lawrence  State  Hospital,  stating  that 
the  person  so  drawn  is  now  actually  engaged  as  an  employeo  of  the 
institution,  and  that  constant  attendance  to  the  duties  at  such 
institution  is  necessary  for  the  proper  management  and  for  the 
safeguarding  of  its  inmates.  There  should  be  indorsed  on  this 
certificate  a  notice  that  the  applicant  claims  exemption  from  ]ury 
duty  because  of  his  employment  in  the  hospital.  This  certificate, 
80  indorsed,  should  be  forwarded  to  the  county  clerk  with  the 
request  that  the  ballots  containing  the  names  of  the  employees  so 
claiming  exemption  be  destroyed,  pursuant  to  section  550  of  the 
Judiciary  Law,  and  that  such  person  be  discharged  from  jury 
duty. 


In  the  Matter  of  the  Construction  of  the  Public  Health 

Law,  in  Relation  to  LTndertakers. 

(Opinion  dated  May  17,  1913.) 

Embalming  examiners  —  qualifications  of  applicants  for  licenses  —  powers  of 
board  —  apprentices. 

The  scope  of  the  act  relative  to  the  state  board  of  embalming  examiners 
should  be  broadly  construed  to  include  within  its  provisions  non-residents 
and  to  extcntd  its  advantages  to  all  persons  engaged  in  the  business  of 
undertaking  or  embalming  at  the  present  time. 

Certain  specific  questions  answered. 

William  J.  Phillips,  Esq.,  secretary  of  the  hoard  of  embalming 
examiners,  submitted  the  following: 

"  Is  a  resident  of  this  st^te  who  has  served  his  apprenticeship 
with  an  undertaker  in  another  state  entitled  to  the  privileges  of 
examination  for  an  undertaker's  license  under  section  295  of  the 
Public  Health  Law,  as  amended  by  chapter  71  of  the  Laws  of 
1913?'' 

"  Can  actual  experience  as  an  undertaker  who  has  transacted 
business  on  his  own  responsibility  in  the  past  and  retired,  be  ac- 
cepted as  qualification  for  examination,  in  lieu  of  the  apprentice- 
ship required  by  the  statute? " 
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"  Is  an  undertaker  of  another  state,  who  did  not  maintain  an 
undertaking  establishment  in  this  state  at  the  time  of  the  passage 
of  chapter  71,  Laws  of  1913,  entitled  to  an  imdertaker's  license 
under  the  exemption  provisions  of  section  295  of  the  Public 
Health  Law,  as  amended  thereby  ? " 

^*'  Is  an  non-resident  of  this  state,  who  does  not  propose  to  main- 
tain an  undertaking  establishment  in  this  state,  entitled  to  ex- 
amination and  undertaker's  license  under  the  law?" 

Carmody,  Attorney-General. —  The  statute  as  it  now  appears 
evidently  contains  the  mature  deliberation  of  the  legislative  power, 
enlightened  by  the  construction  of  the  earlier  acts  in  People  v. 
Ringe,  197  N.  Y.  143. 

That  the  enactment  has  successfully  met  the  constitutional  ob- 
jections discussed  in  the  Einge  case,  the  attorney-general  in 
deference  to  a  co-ordinate  branch  of  the  government  should  con- 
tend. He  may  be  called  upon  to  defend  the  constitutionality  of 
the  legislation  if  it  should  be  attacked,  in  view  of  the  provisions 
of  section  68  of  the  Executive  Law,  added  by  chapter  442  of  the 
Laws  of  1913. 

The  provisions  of  the  amendment  to  the  Public  Health  Law 
being  rather  long  for  quotation  here,  excerpts  from  the  more 
pertinent  provisions  will  be  made,  as  follows: 

§  293.  Application  for  license  and  examination.  Every  person  desiring  to 
engage  in  the  business  or  practice  of  embalming,  within  the  state  of  New 
York,  shaU  make  a  written  application  to  the  said  board  of  embalming 
examiners  for  an  examination  for  an  embalmer's  license,  accompanying  the 
same  with  the  application  fee  of  five  dollars,  and  with  a  certificate  of  some 
reputable  person  that  said  applicant  is  more  than  twenty-one  years  of  age, 
is  of  good  moral  character,  and  has  obtained  a  common  school  education, 
whereupon  the  secretary  of  said  board  of  embalming  examiners  shall  issue 
to  said  applicant  a  permit  to  enter  any  examination  held  pursuant  to  the 
provisions  of  this  article.     •     •     • 

§  205.  License  to  practice  as  undertaker.  Any  person  who,  at  the  time 
this  section  as  hereby  amended  takes  effect,  shall  be  actually  engaged  in 
the  business  of  undertaking  and  who  desires  to  continue  in  such  business, 
shall,  on  or  before  December  thirty-first,  nineteen  hundred  thirteen,  file  with 
the  board  of  embalming  examiners  a  verified  written  application  for  author- 
ity to  do  business  as  an  undertaker,  stating  therein  the  fact  of  his  having 
been  so  engaged  in  business  and  accompanying  the  same  with  the  payment 
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of  a  fee  of  five  dollars,  and  said  board  shall  thereupon  issue  to  said  applicant 
a  license  to  do  business  as  an  undertaker. 

Every  undertaker,  who  shall  take  into  his  employ  an  apprentice,  shall 
report  to  the  board  of  embalming  examiners  within  tJiree  months  thereafter 
that  fact  together  with  such  further  information  as  the  board  may  by 
regulation  require  for  registration. 

The  board  shall  issue  to  such  apprentice,  when  his  character  and  qualifi- 
cations are  satisfactory,  a  certificate  of  registration  as  a  "  registered  appren- 
tice.''   Tlie  fee  for  such  registration  shall  be  one  dollar. 

An  application  for  a  license  to  do  business  as  an  undertaker  shall  contain 
the  name,  residence  and  place  of  business  of  the  applicant,  and  a  statement 
oi  tJie  times  and  places  where  he  has  been  employed  as  an  apprentice  to  an 
undertaker,  accompanied  with  such  proof,  by  affidavit  or  otherwise,  as  the 
board  may  require  showing  that  the  applicant  had  served  as  an  apprentice 
to  an  undertaker  for  at  least  two  years  in  the  aggregate;  but  the  application 
above  provided  for  shall  not  be  required  of  a  person  actually  engaged  in  the 
business  of  undertaking  at  the  time  this  amendment  takes  effect. 

Satisfactory  proof  of  practical  experience  with  an  undertaker  for  said 
period,  or  any  portion  thereof  prior  to  the  passage  of  this  act,  may  be 
accepted  by  said  board  in  lieu  of  the  certificate  herein  provided.  After  June 
first,  nineteen  hundred  and  fifteen,  no  candidate  shall  be  eligible  to  enter 
such  examinations,  unless  his  certificate  of  registration  shall  have  been  filed 
as  herein  provided. 

In  answer  to  the  first  question,  I  am  of  the  opinion  that  under 
paragraph  4  of  section  295  as  above  quoted,  a  resident  of  this 
state  who  has  served  his  apprenticeship  with  an  undertaker  in 
another  state  may  prove  his  service  to  the  board. 

As  to  the  second  queertion,  I  believe  that  the  law  requires  that  a 
person  formerly  doing  business  as  an  undertaker  but  not  so  en- 
gaged at  the  time  of  the  amendment  shall  show  service  of  an  ap- 
prenticeship or  actual  experience  with  another  undertaker  before 
he  may  be  allowed  to  resume  business  under  the  new  statute. 

So  far  as  an  undertaker  of  another  state,  who  did  not  maintain 
an  establishment  in  New  York  at  the  time  chapter  71  took  effect 
is  concerned,  I  believe  that  the  first  part  of  section  295  does  not 
apply.  The  statute  says :  "  and  who  desires  to  continue  in  such 
business."  This  cannot  refer  to  a  desire  to  continue  a  business 
which  was  never  begun.  I  believe,  however,  that  the  4th  para- 
graph of  section  295  applies  and  that  an  undertaker  may  be 
licensed  upon  complying  with  those  provisiouB  of  the  statuta    The 
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board  would  also  have  power  to  admit  such  undertaker  or  cm- 
balmer  under  the  provisions  of  section  29G. 

In  reply  to  the  fourth  question,  I  am  of  the  opinion  that  if  the 
applicant  complies  with  the  requirements  of  the  statute  he  should 
1)0  admitted  to  the  examination.  It  is  impossible  for  the  board  to 
ascertain  whether  or  not  a  person  applying  for  an  examination  is 
^*  a  person  de-siring  to  engage  in  the  business  or  practice  of  em- 
balming within  the  state  of  Xew  York."  There  seems  to  be  no 
provision  of  law  by  which  a  board  may  require  proof  of  the  intent 
to  practice  here. 


In  the  flatter  of  the  Construction  of  Prison  Law,  Section 
-30,  In  Relation  to  Commutation  of  Sentence. 

(Opinion  dated  July   1,   1013.) 

Reduction  of  parole  period  not  intended  by  the  statute. 

Where  a  priKoncr,  sentenced  to  a  definite  term  of  imprisonment  in  a 
state  prison,  lias  such  sentence  commuted  by  the  governor  to  an  indeter- 
minate sentence  and  is  paroled  at  tlie  expiration  of  the  minimum  term 
thereof,  he  is  not  entitled  to  commutation  for  good  conduct,  aB  provided 
by  section  230  of  the  Prison  Law. 

Hon.  John  B.  Riley,  Superintendent  of  Prisons,  submitted  an 
inquiry  as  follows: 

"  Is  the  prisoner  entitled  to  commutation  for  good  conduct  upon 
the  maximum  sentence  or  has  the  sentence  of  five  years  been 
changed  by  action  of  tlie  executive  to  an  indeterminate  sentence 
of  not  less  than  two  years  and  ten  months  and  not  more  than  five 
years  ? " 

Charles  Tatham  was  convicted  of  the  crime  of  grand  larceny, 
second  degree,  and  sentenced  to  a  term  of  imprisonment  for  five 
years  at  Sing  Sing  Prison.  He  was  received  at  the  prison 
Xovember  17,  1909.  In  1909,  prior  to  this  conviction,  he  had 
been  given  a  snspendc<l  sentence  upon  a  conviction  of  the  crime 
of  forgery,  third  degi*ee.     Governor  Dix  in  1911  oommuted  this 
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sentence  for  grand  larceny  to  a  term  of  not  less  than  two  Ycur« 
and  ten  months  and  not  more  than  five  years.  Upon  serving  this 
minimum  sentence  as  commuted,  the  prisoner  was  paroled  and 
has  since  been  on  parole. 

Cakmody,  Attorney-General. — Article  IV,  section  5  of  the  Con- 
stitution of  the  state,  so  far  as  material,  is  as  follows: 

Reprieves,  commutations,  and  pardoiiH  to  bv  granted  by  governor. —  §  6.  The 
governor  shall  have  the  power  to  grant  reprieves,  commutations  and  pardons 
after  conviction,  for  all  offenses  except  treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  restrictions  and  limitations,  as  he  may 
think  proper,  subject  to  such  regulations  as  may  be  provided  by  law  relative 
to  the  manner  of  applying  for  pardons. 

The  commutation  in  question  was  clearly  intended  to  have 
the  effect  of  an  indeterminate  sentence  and  it  was  doubtless  ac- 
cepted by  the  prisoner.  In  other  words,  the  ffovernor  meant 
that  the  prisoner  should  ser\'e  two  years  and  ten  months  within 
the  prison  walls,  and  if  his  conduct  under  the  rules  and  regula- 
tions applicable  to  the  parole  system  justified  his  release,  to  permit 
the  same  as  upon  a  parole  in  a  ciise  of  an  original  indeterminate 
sentence.  The  sentence  of  the  prisoner  therefore  became,  in 
effect,  an  indeterminate  sentence  to  which  the  statutory  provisions 
relating  to  commutation  for  good  conduct  have  no  application. 
Prison  Law,  §  230.  Moreover  the  theory  of  commutation,  as 
provided  in  the  statute,  seems  to  apply  to  shortening  of  prisoners' 
confinement  within  the  prison  walls  and  not  to  a  reduction  of  the 
parole  period. 

I  am  therefore  of  the  opinion  that  where  a  prisoner,  sentenced 
to  a  definite  term  of  imprisonment  in  a  state  prison,  has  such 
sentence  commuted  by  the  governor  to  an  indeterminate  sentence 
and  is  paroled  at  the  expiration  of  the  minimum  term  thereof,  he 
is  not  entitled  to  commutation  for  good  conduct  as  provided  by 
section  230  of  the  Prison  Law, 
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In  the  Matter  of  the  Construction  of  the  Tax  Law,  Section 

81,  as  to  Collectors'  Fees. 

(Opinion  dated  July  2,  1913.) 

Taxes  on  forest  preserve  lands  of  the  state  —  tax  roll  warrant 

Town  collectors  in  towns  of  counties  embracing  a  portion  of  the  atate 
forest  preserve  are  not  entitled  to  fees  on  taxes  levied  on  lands  in  such 
preserve. 

The  warrant  attached  to  the  assessment  rolls  in  such  towns  should 
exclude  taxes  on  lands  of  the  state  forest  preserve. 

Hon.  William  Sohmer,  state  comptroller,  submitted  the  follow- 
ing: 

"Are  town  collectors  in  towns  of  counties  embracing  a  portion 
of  the  stato  forest  preserve  entitled  to  fees  on  taxes  levied  in  landB 
in  such  preserve  ? '' 

"  Should  the  warrant  attached  to  the  assessment  rolls  in  such 
towns  exclude  taxes  on  lands  of  the  state  forest  preserve  ?  " 

Car\:ody,  Attorney-General. —  The  answer  to  these  inquiries 
is  controlled  by  the  provisions  of  the  Tax  Law,  showing  the  rela- 
tion of  coll4?ctors  to  the  general  scheme  of  taxation. 

Section  58  of  the  Tax  Law  requires  the  board  of  supervisors  to 
levy  the  taxes  upon  the  valuations  as  equalized  by  it  and  to  set 
down  in  the  assessment  roll  the  tax  to  be  paid.  This  assessment 
roll,  with  the  warrant  attached  thereto,  constitutes  the  tax  roll. 

Section  59  of  the  Tax  Law  provides  that: 

On  or  before  December  fifteenth  in  each  year  or  such  date  as  may  be 
designated  by  a  resolution  of  the  board  of  supervisors  of  any  county,  not 
embracing  a  portion  of  the  forest  preserve,  not  later,  however,  than  the 
fifteenth  day  of  April  in  each  year,  the  board  of  supervisors  shall  annex  to 
the  tax -roll  a  warrant  under  the  seal  of  the  county,  ♦  ♦  ♦  the  collector 
of  each  tax  district  to  whom  the  same  is  directed  to  collect  from  the  several 
persons  named  in  said  tax-roll  the  several  sums  mentioned  in  the  last  column 
thereof,  opposite  their  respective  names,  except  taxes  upon  the  shares  of 
stock  of  banks  and  banking  associations,  *  *  *  and  further  commanding 
him  to  pay  over,    *     *     *     if  he  be  a  collector  of  a  town,    •     •     • 
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1.  To  the  commissioners  of  highways  of  the  town,    •     •     • 

2.  To  the  overseers  of  the  poor  of  the  town,     ♦     ♦     ♦ 

3.  To  the  supervisor  of  the  town,     ♦     ♦     • 

4.  To  the  treasurer   of  the  county,   the   residue   of   the   money   so   to  be 
collected.    ♦     ♦     • 

The  warrant  shall  authorize  the  collector  to  levy  such  taxes 
by  distress  and  sale,  in  case  of  nonpayment. 

Section  71  of  the  Tax  Law  provides  that  after  the  expiration  of 
the  period  of  thirty  days  from  the  time  of  notice  by  the  collector, 
as  provided  by  sections  69  and  70  of  the  Tax  Law,  "  the  collector 
shall  call,  at  least  once,  on  every  person  taxed  upon  such  roll 
whose  taxes  are  unpaid,  *  *  *  if  he  is  an  inhabitant  of  such 
tax  district,  and  demand  payment  of  the  taxes  charged  to  him  on 
his  property."  In  case  of  his  neglect  or  refusal  to  pay,  the  col- 
lector shall  levy  upon  any  personal  property  in  the  county  belong- 
ing to  or  in  the  possession  of  the  person  who  ought  to  pay  the 
tax,  and  cause  the  same  to  be  sold  at  public  auction  for  the  pay- 
ment of  such  tax,  and  the  fees  and  expenses  of  collection- 
Section  80  of  the  Tax  Law  provides  that  the  state  treasurer, 
upon  the  certificate  of  the  comptroller  as  to  the  correct  amount 
of  such  tax  to  be  paid  by  the  state  upon  state  lands  in  the  forest 
preserve,  shall  pay  such  tax  as  levied  by  crediting  to  the  treasurer 
of  the  county  in  which  such  lands  may  be  situated,  such  taxes, 
upon  the  amount  payable  by  such  county  treasurer  to  the  state 
for  state  tax,  No  fees  shall  be  allowed  by  the  comptroller  to  the 
county  treasurer  for  such  portion  of  the  state  tax  so  paid. 

Section  81  of  the  Tax  Law  provides  that  the  collector  shall  be 
entitled  to  receive  from  the  county  treasurer  two  per  centum  as 
fees  for  all  taxes  returned  to  the  county  treasurer  as  unpaid. 

Section  62  of  the  Tax  Law  requires  the  clerk  of  the  board  of 
supervisors  to  transmit  to  the  treasurer  of  the  county  an  abstract 
of  the  tax-rolls,  stating  the  names  of  the  collectors,  the  amount 
of  money  which  each  is  to  collect,  and  the  county  treasurer,  on 
receiving  such  account,  shall  charge  to  each  collector  the  amount 
to  be  collected  by  him. 

A  reading  of  the  sections  of  the  Tax  Law  above  mentioned 
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shows  clearly  that  the  town  coliactors  were  intended  to  have  no 
connection  with  the  collection  of  taxes  levied  upon  the  state  lands 
in  the  forest  preserve.  Moreover,  the  statute  has  specifically 
prescribed  that  this  tax  shall  be  paid  by  adjustment  of  credits 
between  the  state  and  the  county.  Inasmuch  as  the  statute  con- 
templates payment  to  the  county  treasurer  by  an  exchange  of 
credits,  and  not  a  payment  to  the  collector,  the  latter  is  not 
entitled  to  any  fees  for  taxes  returned  to  the  county  treasurer 
upon  state  lands  in  the  forest  preserve  because  they  have  not  been 
or  could  not  legally  be  paid  to  him.  Since  the  collector  has  no 
duty  to  perform  in  the  collection  of  such  taxes,  the  warrant 
should  not  require  him  to  make  a  collection  thereof. 

I  am,  therefore,  of  the  opinion  that  town  collectors  in  towns 
of  counties  embracing  the  state  forest  preserve  are  not  entitled  to 
any  fees  on  taxes  levied  on  lands  in  such  preserve,  and  that  the 
warrant  attached  to  the  assessment  rolls  in  such  towns  should  ex- 
clude such  taxes. 


In  the  Matter  of  tlie  Construction  of  the  Insurance  Law, 
Section  125,  in  Relation  to  Converting  a  Mutual  Into  a  Stock 
Company. 

(Opinion  dated  July  2,  1913.) 

Basis  of  stock  subscriptions  upon  such  converting  of  an  insurance  company. 

Upon  conversion  of  a  mutual  life  insurance  corporation  into  a  stock 
corporation  the  right  of  a  member  to  subscribe  to  the  capital  stock  is 
determined  by  the  amount  of  cash  premiums  paid  in  by  him  upon  policies 
in  force  at  the  time. 

Hon.  William  Temple  Emmet,  Superintendent  of  Insurance, 
submitted  the  following: 

"A  mutual  fire  insurance  company  proposes  to  convert  itself 
into  a  stock  corporation,  and  a  question  is  presented  as  to  the  basis 
on  which  the  right  to  subscribe  must  be  compute.  Is  it  depend- 
ent upon  the  amount  of  unearned  premiums  upon  outstanding 
policies,  upon  the  total  amount  paid  during  the  continuance  of 
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insurance  in  the  company  on  the  same  property,  or  upon  premiums 
paid  on  policies  outstanding  ? " 

Cabmody,  Attorney-General. —  In  section  125  of  the  Insurance 
Law  the  right  to  subscribe  for  the  stock  of  a  corporation  into 
which  a  mutual  corporation  is  to  be  converted  is  declared  in  the 
following  language: 

Every  member  •  ♦  ♦  shall  be  entitled  to  priority  in  Bubacribing  to 
the  capital  stock  of  such  corporation  *  *  *  in  proportion  to  the  amount 
of  cash  premiums  paid  in  by  such  member  on  unexpired  risks  in  force     •     ♦     ♦. 

It  is  argued  that  this  passage  may  have  any  of  the  meimings 
above  specified. 

I  am  of  the  opinion  that  the  phrase  **  unexpired  risks  in  force  " 
applies  to  policies  outstanding  and  not  to  property  insured. 
**  Risks  "  must  be  assumed  to  be  used  by  the  legislature  in  its 
general  sense  and  not  in  the  special  and,  strictly  speaking,  in- 
accurate sense  of  property  insured,  which  it  has  come  to  assume 
in  the  casual  language  of  the  insurance  business.  In  addition  to 
the  general  principle  of  interpretation  thus  applied,  the  phrase 
"  unexpired  risks  in  force  "  clearly  indicates  to  my  mind  a  pur- 
pose to  exclude  former  policies  upon  the  same  property  no  longer 
in  effect,  and  while  this  interpretation  may  make  the  use  of  the 
words  **  in  force  "  after  *^  unexpired  "  a  mere  redundancy,  the 
existence  of  such  a  blemish  in  a  statute  is  not  so  extraordinary 
as  to  justify  the  drawing  from  it  of  an  inference  as  to  intention. 
Certainly  the  use  of  the  word  "  unexpired  "  cannot  without  a 
severe  wrenching  of  language  be  held  to  limit  the  right  to  sub- 
scribe to  that  portion  of  the  cash  paid  in  which  may  upon  compu- 
tation be  found  applicable  to  that  portion  which  has  yet  to  nm  of 
the  original  time  limit  of  the  policy.  The  right  to  subscribe  is 
therefore  dependent  upon  the  amount  of  cash  paid  in  premiums  on 
policies  outstanding. 
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In  the  Matter  of  Felonies  Committed  by  Convicts  Havtno 

Previous  Criminal  Secobds. 

(Opinion  dated  August,  1913.) 

Prison  Law,  sections  azj,  231  —  commutation  —  several  terms  of  imprisonment 
—  violation  of  parole. 

Where  a  convict,  not  previously  convicted  of  felony,  has  been  sentenced 
to  a  definite  term  of  imprisonment  and  thereafter  paroled,  and  while 
upon  such  parole  has  committed  a  felony,  and  has  been  declared  delin- 
quent by  the  parole  board,  and  thereafter  sentenced  to  a  definite  term 
of  imprisonment,  the  commutation  period  should  be  deducted  from  the 
period  of  imprisonment  of  the  second  term  only,  which  term  does  not 
commence  to  run  until  the  time  when  the  original  term  shall  have 
expired  without  commutation. 

William  Johnson  was  received  at  Sing  Sing  Prison,  December 
24,  1909,  under  a  sentence  imposing  a  definite  term  of  imprison- 
meut  of  five  years.  On  October  1,  1912,  he  was  paroled,  but 
declared  delinquent  May  23,  1913.  On  July  7,  1913,  he  was 
again  convicted  of  felony,  sentenced  to  a  term  of  imprisonment 
of  four  years  five  months,  and  returned  to  the  prison  on  July  7, 
1913. 

Hon.  John  B.  Riley,  superintendent  of  state  prisons,  sub- 
mitted the  following  query :  "  Under  the  circumstances  stated, 
should  the  several  terms  of  imprisonment  imposed  be  constructed 
as  one  continuing  term  for  the  purpose  of  estimating  the  amount 
of  commutation  which  the  prisoner  may  be  entitled  to  under  the 
provisions  of  article  IX  of  the  Prison  Law,  as  amended  by  chap- 
ter 79  of  the  Laws  of  1912." 

Carmody,  Attorney-General. —  Article  VIII  of  the  Prison 
Law  makes  provision  for  the  granting  of  paroles.  Section  217 
contained  in  that  article  provides,  in  regard  to  a  prisoner  violat- 
ing his  parole  and  having  been  returned  to  the  prison,  that  bucIl 
prisoner  shall  be  given  an  opportunity  to  appear  before  the  parole 
board. 
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and  the  said  board  may  after  such  opportunity  has  been  given,  or  in  case 
said  prisoner  has  not  yet  been  returned,  declare  said  prisoner  to  be  delinquent, 
and  he  shall  whenever  arrested  by  virtue  of  such  warrant  be  thereafter 
imprisoned  in  said  prison  for  a  period  equal  to  the  unexpired  maximiim 
term  of  sentence  of  such  prisoner,  at  the  time  such  delinquency  is  declared, 
unless  sooner  released  on  parole  or  absolutely  discharged  by  the  board  of 
parole  of  state  prisons. 

This  clearly  requires  that  the  prisoner  shall  be  imprisoned  for 
a  period  equal  to  the  unexpired  maximum  term  of  sentence. 
This  langua^  does  not  permit  of  deduction  for  commutation. 

Section  214  provides,  that  a  paroled  prisoner  may  remain  out- 
side the  prison  walls^  but  shall  remain  in  the  legal  custody  of  the 
agent  and  the  warden, 

until  the  expiration  of  the  maximum  term  specified  in  his  sentence  as  herein- 
after provided,  or  until  his  absolute  discharge  as  hereinafter  provided. 

The  theory  of  the  parole  law  is  that  the  prisoner  until  the 
expiration  of  the  maximum  term  is  in  the  custody  of  the  agent 
and  warden  either  within  or  without  the  prison  walls,  depending 
upon  his  conduct  after  having  been  released  therefrom.  The 
laws  in  regard  to  commutation,  in  my  judgment,  have  no  applica- 
tion to  paroled  prisoners.  The  commutations  are  granted  in  pur- 
suance to  certain  rules  established  in  regard  to  the  conduct  of 
prisoners,  while  within  the  state  prisons,  and  the  determination 
as  to  whether  the  board  of  commutations  shall  reconmiend  the 
granting  of  the  privilege,  is  in  a  measure  within  its  discretion, 
and  presupposes  the  presence  of  the  prisoner  in  the  institution 
when  the  decision  is  arrived  at  as  to  whether  or  not  the  commuta- 
tion shall  be  granted. 

Section  217  to  which  reference  has  been  above  made  clearly 
provides  as  a  penalty,  after  delinquency  on  the  parole,  the  service 
of  the  maximum  term  if  the  same  has  not  expired. 

I  am  of  the  opinion,  therefore,  that  this  first  terra  is  not  to  be 
in  any  manner  considered  upon  the  question  of  commutation  in 
the  case  of  such  prisoner.  Neither  section  231  to  which  refer- 
ence is  made  or  any  other  section  relative  to  commutation  is  ap- 
plicable to  this  case.  The  prisoner  should  serve  the  unexpired 
period  of  his  first  term  without  commutation  followed  by  the 
service  of  his  second  term  with  commutation. 
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In  the  Matter  of  Paroue  —  Convict  who  has  been  before  Con- 
victed of  Felony  not  Eligible. 

(Opinion  dated  August.  1913.) 

Prison  Law,  section  2xz — parole  —  previous  conviction  —  suspended  sentence. 

A  perBon  confined  in  a  state  prison  or  reformatory  under  sentence  for 
a  definite  term  for  felony,  who  has  been  previously  convicted  of  felony 
and  sentence  suspended,  is  not  eligible  to  parole  under  the  provision  of 
section  211  of  the  Prison  Law,  as  amended  by  chapter  489  of  the  Laws  of 
1909. 

Hon.  J  ohn  B.  Riley,  superintendent  of  state  prisons,  submitted 
the  following: 

"  Is  a  person  confined  in  a  state  prison  or  reformatory,  under 
the  sentence  for  definite  term  for  felony,  who  has  been  previ- 
ously convicted  of  felony  and  sentence  suspended,  eligible  to 
parole  ? " 

Carmody,  Attorney-General. — Section  211  of  the  Prison  Law, 
as  amended  by  chapter  489  of  the  Laws  of  1900,  is  as  follows: 

Section  211.  Prisoners  subject  to  parole, —  Every  person  confined  in  a  state 
prison,  or  reformatory,  under  sentence  for  a  definite  term  for  a  felony,  who 
has  never  before  been  convicted  of  a  crime  punishable  by  imprisonment  in  a 
state  prison,  shall  be  subject  to  the  jurisdiction  of  the  board  of  parole  for 
state  prisons  and  may  be  paroled  in  the  same  manner  and  subject  to  the 
same  conditions  and  penalties  as  prisoners  confined  under  indeterminate  sen- 
tences. The  minimum  and  maximum  terms  of  the  sentences  of  said  prisoners 
are  hereby  fixed  and  determined  to  be  as  follows:  The  definite  term  for 
which  each  person  is  sentenced  shall  be  the  maximum  limit  of  his  term  and 
if  the  definite  terms  for  which  the  person  is  sentenced  is  two  years  or  less 
the  minimum  of  his  term  shall  be  one  year.  If  the  definite  term  for  which 
the  person  is  sentenced  is  more  than  two  years,  one-half  of  the  definite  term 
of  his  sentence  shall  be  the  minimum  limit  of  his  term. 

The  solution  of  the  question  depends  upon  what  force  should 
be  given  to  the  word  "  convicted  "  in  the  section  quoted.  The 
word  has  been  somewhat  indiscriminatelv  used  in  the  statute  law. 

At  times  it  has  the  meaning  of  a  judgment  of  conviction  which 
includes  a  sentence.  At  other  times  it  has  the  meaning  of  the 
determination  of  the  guilt  of  the  prisoner  by  the  verdict  of  the 
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jury.     In  each  case  the  intent  of  the  legislature  apparently  must 
be  resorted  to  for  a  proper  determination  of  the  question. 

In  case  of  People  v.  Fabian,  192  N".  Y.  448,  it  was  held  that 
the  word  as  used  in  the  Constitution  excluding  from  the  right  of 
suffrage  all  persons  convicted  of  bribery  or  of  any  infamous 
crime,  and  in  the  statute  enacted  in  compliance  therewith,  must 
be  construed  to  imply  a  judgment  based  on  a  verdict  of  guilty 
and  that  therefore  a  person  against  whom  sentence  had  been  sus- 
pended after  a  verdict  was  not  disqualified  and  liable  for  indict- 
ment for  voting  under  these  provisions  of  law.  In  discussing  the 
question  Judge  Willard  Bartlett  uses  the  following  language: 

It  may  readily  be  conceded  that  the  words  convicted  and  conviction  are 
often  employed  with  reference  to  the  verdict  in  a  criminal  case  as  distin- 
guished from  the  judgment  *    *    *. 

After  referring  to  the  double  meaning  of  the  term  he  con- 
tinues : 

This  use  of  the  term,  with  varying  meanings,  even  in  the  same  statute,  and 
extending  right  down  to  the  immediate  present,  certainly  demonstrates  that 
there  is  no  fixed  Kignification  which  the  courts  are  bound  to  adopt,  and 
leaves  us  the  utmost  freedom  of  inquiry  as  to  what  was  intended  when  the 
legislature  was  empowered  to  disfranchise  convicted  citizens.     P.  449. 

In  this  opinion  are  also  to  be  found  citations  from  the  courts 
of  other  states  showing  that  the  word  has  been  used  indiscrimi- 
nately in  those  jurisdictions. 

We  are  left,  therefore,  in  this  instance  to  a  consideration  of 
what  was  the  legislative  intent.  This  is  a  question  always 
shrouded  in  doubt.  I  am,  however,  inclined  to  follow  the  rule 
of  Attorney-General  O'^Ialley  in  his  opinion  dated  July  18,  1909 
(see  Report,  1909,  p.  811)  and  the  practice  of  tho  pai*ole  board 
which  was  then  said  to  be  adopted.  The  clemency  of  the  statute 
was  evidently  intended  to  lye  extended  to  first  offenses.  I  sec  no 
reason  why  it  should  be  applied  to  one  who  after  his  first  offense 
has  received  the  clemency  of  suspended  sentence  and  imapprecia- 
tive  of  the  consideration  extended  to  him  again  commits  a  felony. 
It  might  be  said  that  there  is  even  less  reason  in  such  a  case  for 
permitting  the  exercise  of  the  privilege  of  parole  ttian  in  a  case 
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where  the  criminal  had  in  a  measure  expiated  the  offense  by 
suffering  the  punishment  imposed.  I  desire  therefore  to  advise 
you  that  in  my  opinion  persons  convicted  of  crime  upon  whom 
sentence  has  been  suspended  are  not  subject  to  parole  after  con- 
viction of  a  further  offense. 


In  the  Matter  of  Taxing  Property  Not  in  Existence  in  Time 
for  Apportionment  between  School  Districts. 

(Opinion  dated  August,  1913.) 

Tax  Law,  sections  40  and  45-a  —  Education  Law,  sections  84,  38a  ~  assess- 
ments of  special  franchises  for  school  district  purposes. 

Property  used  in  connection  with  a  special  franchise  which  has  come 
into  existence  since  the  last  town  assessment  roll,  cannot  be  placed  upon 
school  district  tax  lists. 

The  state  board  of  tax  commissioners  submitted  the  following 
statement  of  facts  and  thereon  based  a  query  as  to  whether  such 
property  as  those  alluded  to  can  be  added  to  the  school  district 
tax  lists  of  the  current  year:  "Property  taxable  in  connection 
with  a  special  franchise  has  come  into  existence  since  the  last 
town  assessment  roll.  Its  final  and  equalized  valuation  will  be 
certified  to  town  assessors  by  the  state  board  of  tax  commissioners 
too  late  for  apportionment  between  school  districts  for  the  cur- 
rent year." 

CarmodYj  Attorney-General. —  Section  40  of  the  Tax  Law  in 
part  provides  as  follows: 

The  assessors  of  each  town  in  which  an  assessment  has  been  nmde  by  the 
state  board  of  tax  commissioners  in  gross,  upon  a  special  franchise,  lying  in 
more  than  one  school  or  other  special  district  therein,  shall  within  fifteen 
days  after  the  receipt  by  the  town  clerk  of  the  certified  statement  of  the 
equalized  valuation  of  such  special  franchise,  as  provided  in  section  forty- 
five-a  of  this  chapter,  apportion  the  assessed  valuation  of  each  special  fran- 
chise among  such  school  and  special  districts.  ♦  ♦  ♦  Such  apportion- 
ments shall  be  entered  by  the  board  of  supervisors  at  their  meeting  in  the 
appropriate  column  of  the  assessment-roll  for  each  town  before  the  warrant 
is  annexed  thereto.  The  valuations  so  apportioned  shall  be  the  valuations 
of  the  special  franchise  in  such  school  and  special  districts  for  the  purpose  of 
taxation. 


Taxing  Pbopebty  not  in  Existence.  481 

' -  -  -  —  -      — 

Attorney-General. 

By  section  45-a  of  the  Tax  Law^  the  state  board  of  tax  com- 
missioners is  required  to  fix  the  equalized  valuations  of  special 
franchises  and  to  file  the  statements  thereof  with  the  clerks  of 
towns  not  later  than  November  first,  of  each  year. 

In  subdivision  2  of  said  section,  it  is  provided: 

The  equalized  valuation  of  every  special  franchise  assessed  in  a  town  shall 
he  entered  hy  the  county  board  of  supervisors  at  their  annual  meeting  in  the 
proper  column  of  the  assessipent  roll  for  each  town  before  the  warrant  is 
annexed  thereto,  and  become  part  thereof  with  the  same  force  and  effect  as  if 
such  assessment  had  been  originaUy  made  by  the  town  assessors. 

The  only  limitation  contained  in  said  section  45-a  as  to  the 
dates  when  statements  of  special  franchise  valuations  should  be 
filed  with  town  clerks  is  that  they  must  be  filed  not  later  than 
November  first,  but  it  is  evid^it  that  in  carrying  out  the  general 
provisions  of  the  law  the  valuation  is  made  for  the  purpose  of 
being  included  in  the  assessment  rolls  of  the  towns  and  cities  fol- 
lowing November  first 

The  valuation  cannot  under  ordinary  conditions  be  expected  to 
appear  upon  any  assessment  roll  of  a  town  prior  to  that  time,  and 
the  apportionment  of  the  assessors  and  the  subsequent  entry 
thereof  by  the  board  of  supervisors  in  the  appropriate  column 
would  naturally  occur  in  the  latter  part  of  the  year. 

Section  382  of  the  Education  Law  is  as  follows: 

Section  382.  Aaceriainmeni  of  vdluaiiona, —  The  valuation  of  taxable  prop- 
erty shall  be  ascertained,  so  far  as  possible,  from  the  last  assessment-roll  of 
the  town,  after  revision  by  the  assessors;  and  no  peron  shall  be  entitled  to 
any  reduction  in  the  valuation  of  such  property,  as  so  ascertained,  unless  he 
shall  give  notice  of  his  claim  to  such  reduction  in  writing  to  the  trustees  of 
the  district  before  the  tax-list  shall  be  made. 

Section  84  of  the  same  act  provides  that  the  annual  meeting  of 
school  districts  shall  be  held  on  the  first  Tuesday  of  August  It 
is  at  this  time  that  most  of  the  funds  of  the  district  are  author- 
ized to  be  raised  and  fiscal  machinery  set  in  motion. 

There  seems  to  be  no  adequate  procedure  provided  for  the 
assessment  of  special  franchise  property  in  school  districts  prior 
to  the  time  when  the  same  appears  upon  the  town  assessment-rolls 
and  is  apportioned  by  the  assessors  as  required  by  the  sections 

Dkpt.  Rkp.  Vol.  IV  31 


482  State  Depaktment  Kepobts. 


Attornev-General. 


quoted.  Such  property  does  not  appear  upon  the  last  preceding 
assessment  roll  for  the  reason  that  it  has  come  into  existence  since 
the  time  the  same  was  made  up  and  cannot  properly  be  placed 
upon  the  school  district  tax  lists  for  taxation  this  year. 


In  the  Matter  of  the  Duty  and  the  Authoeitt  of  the  County 
Clerk  as  to  Certification  of  Instruments  in  his  Keeping. 

(Opinion  dated  August,   1913.) 

Duty  to  certify  as  to  authority  of  notary  public — notary  public  — duty  to 
certify  to  execution  of  incomplete  document  and  of  one  in  foreign  lan- 
guage. 

A  notary  public  may  properly  take  the  acknowledgment  of  a  document 
in  a  foreign  language.  He  may  not  take  an  acknowledgment  of  a  docu- 
ment obviously  incomplete. 

It  is  not  the  duty  of  the  county  clerk,  when  asked  to  certify  to  the 
authority  of  the  notary,  to  go  beyond  the  genuineness  of  the  notary's 
si;- •..''■lire  and  the  authority  of  the  notary.  He  is  not  concerned  with  the 
\..:i.!i' V   or  the  substance  of  the  document  acknowledged. 

A  pc'Wi  r  of  attorney  printed  in  a  foreign  language  and  coQtain- 
ing  conspicuous  blank  spaces  in  which  might  be  inserted  the 
name  of  any  person  to  whom  the  power  is  to  be  given,  is  pre- 
sented to  a  county  clerk  for  the  customary  certificate  as  to  the 
authority  of  the  notary.  The  certificate  of  the  notary  is  in  this 
form. 

On  this day  of before  me  personally  appeared  John  Doe, 

to  me  known  to  be  the  individual  described  in  and  who  executed  the  fore- 
going instrument  and  he  thereupon  acknowledged  to  me  that  he  executed 
the  same  for  the  purposes  therein  set  forth. 

Hon.  William  F.  Schneider,  county  clerk  of  Erie  county,  sub- 
mitted the  following :  "  Should  a  notary  public  attest  the  signa- 
ture of  one  who  signs  a  document  which  bears  upon  its  face 
blank  spaces,  the  filling  in  of  which  is  necessary  to  the  complete- 
ness of  the  instrument? 

'*  Should  a  notary  public  attest  the  signature  of  a  document  in 
a  foreign  language? 
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"  Should  the  county  clerk  certify  to  the  authority  of  the  notary 
who  has  taken  the  acknowledgment  of  such  a  paper  ? " 

Cabmody,  Attorney-General. —  Under  our  law  the  notary  pub- 
lic is  not  required  to  examine  into  the  substance  of  a  document 
presented  to  him  for  certification  of  the  genuineness  of  the 
signature.  He  must  have  information,  coming  from  some  other 
source  than  the  person  presenting  the  document,  that  he  is  the 
person  named,  and  where  the  paper  is  not  signed  in  his  presence, 
he  must  have  also  the  assertion  of  the  person  signing,  that  the 
document  was  in  fact  executed  by  him.  He  is  not  required 
to  certify  to  the  form  of  the  paper  or  to  its  substance ;  but  there 
must  be  a  document  executed  before  he  can  certify  that  the  per- 
son named  acknowledged  the  execution  of  the  instrument.  It 
would  be  exceedingly  improper  for  a  notarj-  to  certify  to  the 
signature  of  a  blank  sheet  of  paper  bearing  no  other  writing  than 
the  signature,  and  the  reason  which  makes  it  improj>or  for  liim 
to  certify  to  the  execution  of  a  blank  sheet  is,  that  such  a  sheet 
is  not  an  "  instrument."  This  reason  applies  to  every  case  in 
which  an  obviously  incomplete  paper  is  presented  to  him  for 
certification,  and  I  am  therefore  of  the  opinion  that  he  should  not 
certify  to  anything  that  is  apparently  not  a  complete  instrument. 
Our  practice,  which  is  much  less  exacting  than  that  of  the 
countries  from  which  the  name  of  notarv  is  borrowed,  does  not 
require  the  ofBcer  to  read  the  document,  or  to  understand  or  ap- 
prove its  contents,  and  if  there  should  be,  in  the  body  of  the  docu- 
ment, an  omission  which  was  not  apparent  at  a  glance,  it  would 
be  difficult  to  hold  the  notary  responsible.  An  obvious  and  un- 
questionable incompleteness  in  the  paper,  however,  should  require 
him  to  refuse  to  give  it  his  certificate,  and  as  the  paper  in  ques- 
tion contains  such  an  omission,  it  was  improperly  certified  by  the 
notary  as  having  been  acknowledged  before  him. 

These  considerations  make  it  clear  that  the  fact  that  a  docu- 
ment is  in  a  foreign  language  should  not  prevent  the  notary  from 
certifying  to  its  execution  or  acknowledgment,  and  indeed  the 
certifications  of  papers  in  foreign  languages  is  customary,  even 
in  countries  in  which  the  notary  is  required  to  read  the  docu- 
ment to  the  person  signing  it 
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As  to  the  duty  of  the  county  clerk,  there  appears  to  be  less 
difficulty.  He  certifies  simply  to  the  authority  of  the  notary  and 
the  genuineness  of  his  signature;  and  county  clerks  cannot  be 
required  to  go  further.  If  a  certificate  of  attestation  made  by  a 
duly  authorized  notary  is  presented  to  county  clerk  for  his  cer- 
tificate, it  is  the  county  clerk's  duty  to  give  it,  and  it  is  not  his 
duty  to  examine  into  the  contents  of  the  document,  or  the  lan- 
guage in  which  it  is  written. 


In  the  Matter  of  the  Pbo visions  of  thb  Highway  Law  in  Re- 

GABD  TO  Changes  of  Gbades. 

(Opinion  dated  October,  1913.) 

Highways  —  protection  from  surface  waters. 

In  constructing  highways,  the  state  department  of  highways  may  pro- 
tect the  work  from  surface  waters  without  giving  private  owners  ground 
for  complaint  even  though  such  water  is  caused  to  flow  on  their  lands 
in  a  larger  quantity  than  before.  It  may  not,  however,  collect  a  mate- 
rial body  of  water  and  conduct  it  by  an  artificial  channel  and  discharge 
it  in  a  body  upon  private  property. 

Hon.  John  N.  Carlisle,  state  commissioner  of  highways,  sub- 
mitted the  following: 

"  The  state  highway  department  in  constructing  a  highway 
made  slight  changes  in  the  grade,  resulting  in  a  perceptible  in- 
crease in  the  flow  of  surface  water  on  land  of  an  adjacent  owner. 
Water  had  formerly  dissipated  itself  in  part  over  the  neighboring 
land  and  in  part  had  flowed  down  steep  grades  at  the  side  of  tbe 
road,  cutting  out  gulleys  and  ditches.  The  improvement  included 
placing  a  pipe  culvert  diverting  the  water  from  the  ditch  to  a 
natural  waterway,  but  in  a  more  concentrated  form  than  before. 
A  question  arises  as  to  the  liability  of  the  state." 

Cabmody,  Attorney-General. —  Under  section  59  of  the  High- 
way Law  provision  is  made  for  the  recovery  from  towns  of  dam- 
ages resulting  from  changes  of  grade  in  the  town  highways.  No 
statutory  provision,  however,  exists  with  regard  to  state  and 
county  highways,  and  the  questions  must  be  decided  upon  general 
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principles  of  law.  As  the  authorities  with  regard  to  the  obliga- 
tion of  municipal  corporations  deny  liability  in  cases  like  the 
present,  they  must  be  conclusive,  for  the  rights  of  the  state  are  at 
least  as  extensive  as  those  of  the  corporations  which  it  has 
created.  It  is  well  established  that  in  the  construction  of  a  high- 
way there  is  no  obligation  on  the  public  authorities  engaged  in 
the  work  to  protect  adjoining  owners  from  surface  water,  the 
flow  of  which  is  changed  by  the  highway.  In  Lynch  v.  Mayor, 
76  X.  Y.  60,  the  complaint  alleged  that  the  raising  by  the  city  of 
a  highway  grade,  coupled  with  a  neglect  to  provide  means  for 
carrying  off  the  rain  water  which  fell  upon  the  highway,  had 
caused  the  rain  falling  upon  the  road  to  flow  upon  the  plaintiff's 
land.  It  was  held  that  the  complaint  stated  no  cause  of  action 
because  it  contained  no  allegation  that  the  defendant  diverted  a 
stream  of  water  upon  the  plaintiff's  lot  or  collected  surface  water 
into  a  channel  and  thus  threw  it  upon  the  lot,  or  that  it  caused 
any  more  water  to  How  upon  the  lot  than  would  have  flowed  there 
if  the  street  had  Jiot  been  raised.  A  like  ruling  was  made  in 
Rutherford  v.  Village  of  Holley,  105  K  Y.  632,  where  the  grade 
of  the  street  increased  the  collection  and  discharge  of  surface 
water  at  the  lowest  point  in  the  street,  and  thus  cast  upon  the 
plaintiff's  land  a  greater  amount  of  water  than  naturally  would 
have  collected  there.  The  court  said  that "  it  would  be  quite  un- 
reasonable to  hold  that  every  change  in  the  natural  surface  or 
condition  of  land  made  in  the  improvement  of  a  street  or  high- 
way, which  to  any  extent  increases  the  flow  of  surface  water  on 
adjacent  premises,  constitutes  an  actionable  injury,"  and  re- 
versed the  order  of  the  general  term  and  restored  the  judgment 
of  the  trial  court  in  favor  of  the  defendant.  The  case  of  Noonan 
V.  Albany,  79  IST.  Y.  470,  was  distinguished  in  this  case  upon  the 
ground  that  the  turning  of  a  stream  from  the  original  channel 
upon  the  lands  of  an  adjoining  owner,  which  was  the  ground  of 
complkint  in  the  Ifoonan  case,  did  not  there  exist. 

I  am  of  the  opinion,  therefore,  that  the  direction  of  surface 
water,  as  in  this  case,  in  slightly  increased  quantities  into  its 
natural  course  furnishes  the  owner  of  the  land  upon  which  it  is 
discharged  with  no  ground  of  complaint. 
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In  the  Matter  of  the  Construction  of  the  Liquor  Tax  Law, 

AND  County  Law. 

(Opinion  dated  August,  1013.) 

Sections  lo,  zz,  15,  16,  17  and  27  of  Liquor  Tax  Law  —  County  Tax  Law,  sec- 
tion 240,  subdivision  18  —  charges  against  county  for  costs  in  action 
against  county  treasurer  for  refusal  to  issue  liquor  tax  certificate. 

The  amount  of  judgment  for  costs  obtained  against  a  county  treasurer 
in  a  proceeding  to  review  the  action  of  such  oiBcer  in  refusing  to  issue 
a  liquor  tax  certificate  is  a  proper  charge  against  a  county. 

In  a  proceeding  to  review  the  determination  of  the  treaaurer 
of  the  county  of  Steuben  in  refusing  to  issue  a  liquor  tax  certifi- 
cate, a  judgment  for  $189.61  costs  has  been  entered  against  the 
said  county  treasurer. 

Hon.  James  A.  Wendell  submitted  the  following  query:  The 
comptroller  has  asked  my  opinion  as  to  whether  the  amount  of 
said  judgment  is  a  proper  charge  against  the  county  of  Steuben. 

Carmodv,  Attorney-General. —  By  section  10  of  the  Liquor 
Tax  Law,  it  is  provided  in  substance  that  the  taxes  assessed  and 
fines  and  penalties  incurred,  with  some  exceptions,  under  the 
Liquor  Tax  Law  in  a  county  in  which  there  is  no  special  deputy 
commissioner  of  excise  shall  be  paid  to  the  county  treasurer,  and 
by  section  11  such  a  county  treasurer  is  allowed  certain  fees  for 
the  collection  of  the  taxes,  the  keeping  of  necessary  books,  making 
necessary  reports  and  issuing  liquor  tax  certificates. 

Under  section  15  of  the  same  law  it  is  provided  that  applicants 
for  liquor  tax  certificates  shall  apply  for  the  same  to  the  county 
treasurer,  and  by  subdivision  11  of  said  section,  it  is  provided 
that  the  statements  required  shall  be  filed  in  the  office  of  the 
county  treasurer. 

By  section  17  of  said  law  it  is  provided  that  when  the  pro- 
visions of  sections  15  and  16  have  been  complied  with  and  the 
application  provided  for  is  found  to  be  correct  and  other  con- 
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ditions  have  been  complied  with,  the  county  treasurer  shall  upon 
payment  of  the  proper  tax  issue  the  liquor  tax  certificate  giving 
the  applicant  the  right  to  traffic  in  liquors. 

By  section  27  of  said  law  it  is  provided  that  the  applicant  whose 
application  for  such  license  has  been  denied  has  the  right  to  a  writ 
of  certiorari  to  review  the  action  of  the  officer  denying  the  ap- 
plication and  this  section  also  provides  what  the  return  of  such 
officer  shall  contain  and  that  an  order  may  be  made  if  it  is  deter- 
mined that  the  application  was  denied  without  good  and  valid 
reasons,  commanding  the  officer  who  denied  the  application  to 
grant  it  and  to  issue  a  liquor  certificate  to  the  applicant  upon 
the  payment  of  the  tax  or  a  fee  therefor. 

It  will  thus  be  observed  that  under  the  provisions  of  the  Liquor 
Tax  Law  such  a  county  treasurer  is  made  the  official  recipient  of 
the  moneys  paid  for  liquor  tax  certificates  and  upon  him  is  placed 
the  duty  of  issuing  said  certificates,  and  his  action  in  that  re- 
spect is  subject  to  review  in  a  proper  proceeding  in  which  the  law 
requires  that  he  shall  make  his  return  thereto.  In  performing  the 
acts  enumerated  he  is  performing  the  duties  of  his  office  as  de- 
fined in  the  statute. 

The  provisions  of  the  County  Law  applicable  hereto  are  found 
in  section  240  which  so  far  as  material  provides  as  follows : 

Section  240.  County  charges.  The  following  are  county 
charges : 

18.  All  damages  recovered  against  or  costs  and  expenses  lawfully  incurred 
by  a  county  officer  in  prosecuting  or  defending  an  action  or  proceeding  brought 
by  or  against  the  county  or  such  officer,  for  an  official  act  done,  when  such 
act  was  done,  or  such  action  or  proceeding  was  prosecuted  or  defended  pur- 
suant to  law,  or  by  authority  of  the  board  of  supervisors. 

It  seems  quite  clear  that  the  judgment  in  the  matter  under 
consideration  was  awarded  against  the  county  treasurer  in  a  pro- 
ceeding brought  against  such  officer  "  for  an  official  act  done, 
when  such  act    *    *    *    '  was  defended  pursuant  to  law.^  " 

The  county  treasurer  in  defending  such  a  proceeding  is  doing 
so  in  pursuance  of  the  duties  of  his  office  as  defined  in  the  Liquor 
Tax  Law  and  the  expenses  incurred  are  clearly  included  in  those 
defined  in  subdivision  18  of  section  240  of  the  County  Law. 
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While  it  is  true  that  no  portion  of  such  moneys  are  received 
hy  the  county,  yet  the  county  treasurer  is  allowed  fees  for  his 
services  in  the  collection  of  these  moneys  and  the  county  as  a 
subdivision  of  the  state  is  interested  in  the  proper  enforcement  of 
the  law. 

In  the  case  of  People  v.  Supervisors  of  New  York,  32  N.  Y. 
473,  it  was  held  that  it  was  the  duty  of  the  district  attorney  to 
prosecute  for  penalties  for  the  illegal  sale  of  intoxicating  liquors 
and  that  the  expenses  of  such  prosecution  were  a  proper  county 
charge. 

In  the  opinion  in  this  case  it  was  said: 

It  is  claimed  bj  the  counsel  for  the  respondents,  that  as  the  act  directs 
the  appropriation  of  the  penalties,  when  recovered,  to  the  benefit  of  the  police 
contingent  fund,  the  county  derives  no  pecuniary  advantage  from  the  prosecu- 
tions, and  is,  therefore,  subject  to  no  liability.  This  proposition  cannot  be 
maintained.  None  but  legislative  authority  can  relieve  a  particular  locality 
from  its  apportioned  share  of  the  burdens  imposed  by  general  laws.  Each 
county  is  chargeable,  in  the  absence  of  provision  for  its  specific  compensation, 
with  *'  the  moneys  necessarily  expended  hy  any  cownty  officer,  in  executing 
the  duties  of  his  office",  whether  those  duties  are  imposed  for  the  pecuniary 
benefit  of  the  county  or  for  the  higher  purpose  of  preserving  peace  and  order, 
securing  the  observance  of  the  laws  and  promoting  the  general  welfare. 
P.  476. 

For  reasons  stated,  I  am  of  the  opinion  that  the  judgment  in 
question  is  a  proper  counl^  charge. 


In  the  Matter  of  the  Residence  of  Cottntt  Oitioebs. 

(Opinion  dated  August  18,  1918.) 

If  luch  county  officer  ceases  to  reside  in  the  county  of  his  daction  or  appoint- 
ment he  ceases  to  be  such  officer. 

A  public  officer  in  the  New  York  county  service  must  reside  in  New 
York  county.  The  state  civil  service  conunission  cannot  by  amendment 
to  its  transfer  rule  permit  the  transfer  of  persons  holding  positions  in 
the  New  York  county  service  to  similar  positions  in  the  Bronx  county 
service. 

Hon.  John  C.  Birdseye,  secretary  state  civil  senrice  commis- 
sion, submitted  the  following  queries: 
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"  (1)  Is  it  necessary  that  a  public  officer  or  public  employe  in 
the  New  York  county  service,  should  reside  in  said  county  ? 

"  (2)  Can  a  public  c^cer  or  public  employe  in  any  county 
office  of  the  county  of  New  York,  who  resides  in  Bronx  county, 
continue  in  his  present  position  in  the  New  York  county  service, 
or  must  he  be  separated  from  his  position  on  account  of  residing 
in  another  county  ? 

"  (3)  Can  the  state  civil  service  commission  properly  amend 
its  transfer  rule  so  as  to  permit  transfers  of  persons  holding  posi- 
tions in  the  New  York  county  service  to  similar  positi(»is  in  the 
service  of  Bronx  county,  when  places  in  the  latter  service  are  duly 
established  and  classified  ?" 

Cabmody,  Attorney-General. —  As  to  the  first  inquiry  above 
mentioned,  section  3  of  the  Public  Officers  Law  provides  as  fol- 
lows: 

No  person  shall  be  capable  of  holding  a  civil  office  who  shall  not,  at  the 
time  he  shall  be  chosen  thereto,  be  of  full  age,  a  citizen  of  the  United  States, 
a  resident  of  the  state,  and  if  it  be  a  local  office,  a  resident  of  the  political 
subdivision  or  municipal  corporation  of  the  state  for  which  he  shall  be  chosen, 
or  within  which  the  electors  electing  him  reside,  or  within  which  his  official 
functions  are  required  to  be  exercised. 

It  would  seem  from  the  above  statute  that  there  could  be  no 
question  but  that  a  public  officer  of  the  county  of  New  York 
must  reside  in  the  county  of  New  York. 

Section  30  of  the  Public  Officers  Law  also  provides: 

Every  office  shall  be  vacant  upon  the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term  thereof:     •    *    * 

4.  His  ceasing  to  be  an  inhabitant  of  the  state,  or  if  he  be  a  local  officer, 
of  the  political  subdivision,  or  municipal  corporation  of  which  he  is  required 
to  be  a  resident  when  chosen. 

These  two  provisions  of  the  Public  Officers  Law  have  been 
passed  upon  by  our  courts,  as  follows:  As  to  the  requirement  of 
residenca  Matter  of  Buhler,  43  Misc.  Rep.  140.  In  this  case 
the  question  was  as  to  a  court  officer  in  the  oounty  of  Queens. 
He  was  a  resident  of  the  county  of  Queenjs  when  appointed,  but  of 
that  piurt  of  the  county  which  was  afterwards  set  off  as  Nassau 


480  State  Depaktme^t  Reports. 

Attorney-General. 

county,  and  he  had  not  changed  his  residence.  The  court  held 
that  he  was  not  entitled  to  hold  the  office  of  court  officer  of  Queens 
county,  as  he  had  ceased  to  be  a  resident  of  Queens  county. 

In  People  ex  rel.  Grogan  v.  Glass,  19  App.  Div.  454,  the  ques- 
tion was  as  to  a  police  justice  in  the  town  of  Watervlict.  The 
city  of  Waterv'liot  was  created  by  an  act  of  the  l^islature  from 
a  portion  of  the  territory  that  was  in  the  town  of  Watervliet,  and 
the  police  justice  resided  in  that  portion  which  became  part  of 
the  city.  The  court  held  that  \vithout  any  direction  to  that 
effect  made  by  competent  authority,  the  office  became  vacant 
under  the  provisions  of  the  Public  Officers  Law  declaring  that 
a  local  office  becomes  vacant  when  the  incumbent  ceases  before 
the  expiration  of  his  term  to  be  an  inhabitant  of  the  political  sub- 
division or  municipal  corporation  of  which  he  is  required  to  be 
an  inhabitant  when  chosen. 

It  was  also  held  in  the  case  of  People  ex  rol.  Andnis  v.  Town 
of  Ohamplain,  16  Misc.  Rep.  92,  that  the  sheriff  and  his  deputies 
must  be  residents  of  the  county  for  which  they  were  elected  or  ap- 
pointed. 

I  am  therefore  of  the  opinion  that  it  is  necessary  that  the  pub- 
lic officers  and  public  employes  in  the  Xew  York  county  service 
should  be  residents  of  the  county  of  New  York. 

In  reference  to  the  second  inquiry,  the  act  creating  the  county 
of  Bronx,  section  5,  contains  this  language: 

All  the  county  officers  for  the  county  of  Bronx  hereby  erected  and  which 
are  authorized  by  this  act  shall  be  elected  at  the  general  election  of  this  state 
in  the  year  nineteen  hundred  and  thirteen,  and  the  officers  elected  thereat  for 
the  said  county  of  Bronx  shall  hold  their  offices  respectively  for  the  terms 
now  provided  by  this  act  for  the  office  to  which  they  are  elected,  beginning 
on  the  first  day  of  January  next  after  said  election.  In  the  meantime,  in 
order  that  no  existing  rights  may  be  prejudiced,  and  to  prevent  an  interreg- 
num, the  county  officers  of  New  York  county  shall  continue  to  have  their 
present  jurisdiction,  powers  and  duties  in  the  territory  within  the  county  of 
Bronx  until  the  first  day  of  January,  nineteen  hundred  and  fourteen,  except 
as  herein  otherwise  provided. 

Tinder  the  provisions  of  this  act  the  county  officers  to  be  elected 
in  the  county  of  Bronx  do  not  take  office  until  the  Ist  day  of 
January,  1914,  and  until  that  time  the  present  New  York  county 
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officers  have  jurisdiction.  On  the  Ist  day  of  January,  1914,  a 
different  status  will  arise.  In  my  opinion,  a  county  officer  of  the 
county  of  Xew  York  who  then  resides  in  the  county  of  Bronx  will 
cease  to  be  an  officer  of  the  county  of  Xew  York,  having  ceased  to 
reside  in  the  county  for  which  he  was  elected  or  appointed. 

As  to  the  third  inquiry,  when  examinations  were  held  for 
positions  in  the  county  service  of  New  York  county  one  of  the 
requirements  must  have  been,  by  reason  of  the  provisions  of  sec- 
tion 3  of  the  Public  Officers  Law,  that  they  must  be  residents  of 
the  county  of  New  York,  and  the  examinations  as  to  their  qualifi- 
cations must  have  had  reference  to  the  county  service  of  the 
should  be  residents  of  the  county  of  New  York. 

When  positions  in  the  county  service  of  the  county  of  Bronx  are 
established  and  classified,  there  must  be  a  requirement  of  residence 
in  the  county  of  Bronx  under  the  provisions  of  section  3  of  the 
Public  Officers  Law,  and  the  examinations  should  have  reference 
to  the  county  seiTice  in  the  county  of  Bronx,  which  may,  or  may 
not  be  different  from  the  service  required  in  the  county  of  Now 
York. 

In  view  of  the  provisions  as  to  residence  in  section  3  of  the 
Public  Officers  Law,  I  do  not  think  that  a  person  who  has  taken 
an  examination  for  a  position  in  the  county  service  in  New  York 
coimty  can  be  transferred  to  service  in  the  county  of  Bronx 
simply  by  reason  of  the  fact  that  the  county  of  Bronx  was  created 
from  the  county  of  New  York,  any  more  than  a  person  eligible  to 
the  county  service  in  the  county  of  New  York  could  be  transferred 
by  reason  of  gaining  residence  in  the  county  of  Albany  to  service 
in  the  county  of  Albany. 

I  am,  therefore,  of  the  opinion  that  the  state  civil  service 
commission  can  not  amend  its  transfer  rules  so  as  to  permit  the 
transference  of  persons  holding  positions  in  the  New  York  county 
service  to  similar  positions  in  the  Bronx  county  service. 


COMPTROLLER 


In  the  Matter  of  the  Payment  of  Expenses  on  the  Commitment 

OF  AN  Insane  Person. 

(Opinion  dated  September  10,  1913.) 

Certificate  of  county  judge  whose  term  has  expired. 

Compensation  or  fees  and  expenses  of  health  officers  in  respect  to 
insane  persons  must  be  determined  and  allowed  by  the  judge  ordering  the 
commitment  or  hearing  the  application. 

Hon.  D.  W.  Shults,  county  treasurer  of  Steuben  county,  N.  Y., 
submitted  a  query  regarding  payment  of  a  bill  for  expenses  on 
the  commitment  of  an  insane  person,  upon  the  certificate  of  a 
county  judge  whose  tenn  had  expired.    The  opinion  follows: 

SoHMER,  Comptroller. —  In  reply  to  your  letter  of  September 
fifth,  regarding  payment  of  a  bill  for  expenses  in  the  commitment 
of  an  insane  person  to  an  institution  upon  the  certificate  of  a 
former  county  judge  whose  term  expired  December  31,  1912,  I 
would  respectfully  call  your  attention  to  the  Insanity  Law,  sec- 
tion 84r,  as  amended  by  the  Laws  of  1910,  chapter  608  which 
reads  in  part  as  follows : 

The  compensation  or  fees  and  expenses  of  health  officers  for  duties  per- 
formed in  respect  to  the  examination,  confinement,  care  and  treatment  of 
insane  or  alleged  insane  persons,  as  required  by  this  act,  shall  in  each  case  be 
determined  and  allowed  by  the  judge  or  justice  ordering  the  commitment  or 
hearing  the  application,  *  •  •  such  judge  or  justice  shall  issue  a  cer- 
tificate •  *  *  which  shall  be  presented  to  the  county  treasurer  and  be 
paid  by  him  out  of  any  moneys  available  for  such  purpose. 

Since  the  law  specifically  requires  that  the  expenses  of  the 
health  officer  in  such  proceedings  shall  in  each  case  be  determined 
and  allowed  and  the  certificate  therefor  issued  by  the  "  judge  or 
justice  ordering  the  commitment  or  hearing  'the  application,'*  it 
w^ould  not  seem  improper  for  your  office  to  honor  such  a  certificate 
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issued  by  the  county  judge  whose  term  of  office  had  expired  before 
the  certificate  was  presented  to  your  office,  if,  of  course,  such 
county  judge  ordered  the  commitment  or  heard  the  application. 


In  the  Matter  of  the  Powers  of  Countt  Treasurers  to  Bor- 
row Money. 

(Opinion  dated  September  10,  1913.) 

Authority  of  a  county  to  borrow  money  —  purposes  for  which  it  may  be  bor- 
rowed—defldencies  in  funds  by  failure  to  receiTO  fuU  amount  of  tax 
levy. 

A  county  treasurer  may  borrow  such  money  upon  the  faith  and  credit 
of  the  county  as  may  be  necessary  to  supply  deficiencies  in  the  various 
funds  in  his  hands  occasioned  by  the  failure  of  the  county  to  receive  the 
full  amount  of  the  tax  levy,  when  the  moneys  so  borrowed  are  to  be 
expended  for  general  county  purposes.  The  General  Municipal  Law,  sec- 
tion 5,  controls. 

Hon.  David  Winne,  county  treasurer  of  Schoharie  county,  sub- 
mitted a  query  as  to  the  authority  of  a  county  treasurer  to  bor- 
row money  upon  the  faith  and  credit  of  the  county  under  the 
circumstances  set  forth  in  the  query.  The  facts  appear  in  full  in 
the  opinion. 

SoHMER,  Comptroller. —  I  am  returning  herewith  copy  of  the 
resolution  adopted  by  the  board  of  supervisors  of  your  county 
March  18,  1913,  which  reads  as  follows: 

Resolved,  That  the  county  treasurer  be,  and  hereby  is  authorized  to  borrow 
on  the  faith  and  credit  of  the  county  of  Schoharie,  the  sum  of  twelve  thousand 
dollars,  or  as  much  thereof  as  may  be  necessary  to  cover  any  shortage  that 
may  occur  in  the  various  funds  in  his  hands,  to  pay  county  expenses,  between 
now  and  the  first  of  Februarv,  1014. 

I  hereby  certify  the  above  to  be  a  true  copy  of  the  original  resolution,  unani- 
mously adopted  by  the  board  of  supervisors  of  Schoharie  county,  in  special 
session  March  18th,  1913. 

(Signed)  Oboboe  E.  Hanes, 

FuLTONHAM,  N.  Y.  Olerh, 
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Authority  of  a  county  to  borrow  money  upon  its  faith  and 
credit  and  the  purposes  for  which  it  may  be  so  borrowed  is  regu- 
lated by  law  and  I  respectfully  call  your  attention  to  the  follow- 
ing statutes  which  have  direct  bearing  upon  the  question  in  hand : 

Constitution  of  the  state  of  New  York,  article  VIII,  section 
10: 

Xo  county  ♦  •  •  ghall  *  *  *  be  allowed  to  incur  any  indebtedness 
except  for  county    ♦     •     •     purposes. 

No  county  or  city  shaU  be  allowed  to  become  indebted  for  any  purpose  or 
in  any  manner  to  an  amount  which,  including  existing  indebtedness  shall 
exceed  ten  per  centum  of  the  real  estate  of  such  county  or  city  subject  to 
taxation,  as  it  appeared  by  the  assessment  rolls  of  said  county  or  city  on 
the  last  assessment  for  state  or  county  taxes  prior  to  the  incurring:  of  such 
indebtedness.     ♦     •     • 

This  section  shall  not  be  construed  to  prevent  the  issuing  of  certificates  of 
indebtedness  or  revenue  bonds  issued  in  anticipation  of  the  collection  of 
taxes  for  amounts  actually  contained,  or  to  be  contained  in  the  taxes  for 
the  year  when  such  certificate  or  revenue  bonds  are  issued  and  payable  out 
of  such  taxes;     *     *     *. 

General  ilunicipal  Law,  section  2. 

The  term  "municipal  corporation"  as  used  in  this  chapter,  includes  only 
a  county,  town,  city  and  village,    ♦    ♦    •. 

Section  5. 

^foneys  shall  not  be  borrowed  by  a  municipal  corporation  on  temporary 
loan,  except  in  anticipation  of  the  taxes  of  the  current  fiscal  year,  and  for 
the  purposes  for  which  such  taxes  are  levied,  and  shall  not  be  in  excess  of 
the  amount  of  such  taxes.  Such  loans  shall  always  be  made  payable  within 
eight  months,  and  in  no  case  shall  interest  run  on  any  such  loan  after  such 
taxes  are  paid  into  the  treasury  of  the  corporation. 

County  Law,  section  12,  subdivision  6: 

The  board  of  supervisors  shall  borrow  money  when  they  deem  it  necessary, 
for  the  erection  of  county  buildingps,  and  for  the  purchase  of  sites  therefor, 
on  the  credit  of  the  county,  and  for  the  funding  of  any  debt  of  the  county 
not  represented  by  bonds,  and  issue  county  obligations  therefor,  and  for  other 
lawful  county  uses  and  purposes;     *     *     *. 

If  I  understand  correctly,  the  purpose  of  this  resolution  is  to 
authorize  you  as  coimty  treasurer  to  borrow  upon  the  faith  and 
credit  of  your  county  such  sum  not  in  excess  of  $12,<)00,  as  may 
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be  necessary  to  supply  deficiencies  in  the  various  funds  in  your 
hands  occasioned  by  failure  of  the  county  to  receive  the  full 
amount  of  the  tax  levy  and  that  the  moneys  so  borrowed  are  to  be 
expended  for  general  county  purposes. 

Since  the  purpose  for  which  these  borrowed  moneys  are  to  be 
used  is  not  specifically  mentioned  in  the  County  Law,  section  12, 
subdivision  6,  nor  in  other  statutes  to  which  my  attention  has 
been  called,  it  would  seem  that  the  General  Municipal  Law,  sec- 
tion 5  would  control  and  that  the  county  would  therefore  be 
limited,  in  this  case,  to  the  borrowing  of  money  on  temporary  loan 
in  anticipation  of  the  receipt  of  the  taxes  of  the  current  year. 

I  am  therefore  of  the  opinion  that  there  may  now  be  borrowed 
temporarily  upon  the  faith  and  credit  of  your  county  for  general 
purposes,  a  sum  not  in  excess  of  the  aggregate  amount  of  taxes 
levied  for  the  current  vear  which  are,  at  the  time  of  the  borrow- 
ing,  outstanding  and  unpaid.  Such  loan  should  not  be  made  for  a 
longer  period  than  eight  months  and  interest  must  not  run  after 
such  taxes  are  paid  into  the  county  treasury. 

In  apportioning  the  borrowed  moneys  among  the  several  funds, 
no  such  moneys  should  be  apportioned  to  a  fund  or  fund  account 
unless  there  is  an  actual  deficit  therein  and  then  only  a  sum  not  in 
excess  of  such  deficit,  without  specific  instructions  to  do  otherwise 
from  your  board  of  supervisors. 


In  the  Matter  of  the  Authority  of  a  County  Tbeasubes  to 

Pay  Money  Out  of  Court. 

(Opinion  dated  September  12,  1913.) 

Order  of  county  court  in  supplementary  proceedings  directing  county  treas- 
urer to  pay  money  out  of  court  is  without  authority  —  county  treasurer 
cannot  be  required  to  attend  and  be  examined  in  supplementary  proceed- 
ings concerning  property  of  judgment  debtor  in  his  hands. 

Where  in  an  action  in  the  Supreme  Court  to  foreclose  a  mortgage,  a 
surplus  belonging  to  the  mortgagor  is  deposited  with  the  county  treas- 
urer pursuant  to  the  terms  of  the  final  order,  such  surplus  cannot  be 
reached  in  supplementary  proceedings  instituted  by  a  judgment  creditor 
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of  such  mortgagor  in  tho  County  Court.  Such  surplus  can  properly  be 
paid  out  of  court  only  under  an  order  of  the  Supreme  Court,  or  another 
court  to  which  jurisdiction  over  such  surplus  has  been  properly  trans- 
ferred. 

Hon.  J.  K.  Walbridge,  county  treasurer  of  Saratoga  county, 
submitted  a  query  as  to  the  authority  of  the  county  court  to  order 
money  out  of  the  court  deposited  with  a  county  treasurer  by  order 
of  the  supreme  court,  and  for  the  construction  of  section  2447 
of  the  Code  of  Civil  Procedure.  The  facts  appear  in  full  in  the 
opinion. 

SoHMEB,  Comptroller.  —  I  desire  to  acknowledge  receipt  of 
your  letter  of  September  fourth,  inclosing  copy  of  an  order  of  the 
Supreme  Court  in  an  action  entitled  Lewis  M.  Jones  v.  Margaret 
McDonald,  under  which  certain  moneys  were  paid  into  that  court 
in  your  county,  also,  copy  of  an  order  of  the  County  Court  of 
your  county  directing  you  as  county  treasurer  to  pay  such  moneys 
to  the  sherifF.  I  am  returning  herewith  copies  of  these  orders,  as 
requested. 

You  ask  whether  or  not,  in  my  opinion,  the  order  of  the 
County  Court  is  proper  authority  for  the  payment  of  these  moneys 
by  your  office  to  the  sheriff  as  directed  therein  and  call  my  atten- 
tion to  section  2447  of  the  Code  of  Civil  Procedure. 

I  am  clearly  of  the  opinion  that  the  order  of  the  County  Court 
is  not  proper  authority  for  you  to  make  the  payment  directed 
therein  and  that  the  moneys  can  properly  be  paid  out  of  court 
only  under  an  order  of  the  Supreme  Court  or  another  court  to 
which  jurisdiction  over  the  moneys  has  been  properly  transferred. 

It  appears  that  the  action  "  Jones  v.  McDonald  "  was  brought 
to  foreclose  a  mortgage  on  certain  real  property  situate  in  the 
village  of  Saratoga  Springs  and  to  sell  such  property.  It  further 
appears  that  the  plaintiff  was  awarded  judgment  of  foreclosure 
and  sale  and  that  the  property  was  subsequently  sold.  The  judg- 
ment of  foreclosure  and  sale  provides  that  should  there  be  "  any 
surplus  of  the  proceeds  of  said  sale,  after  making  the  payments 
as  above  directed,  he  (the  referee)  bring  the  same  into  court  by 
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paying  the  same  to  the  treasurer  of  Saratoga  county     *     *     * 
for  the  use  of  the  person  or  persons  entitled  thereto ;     *     *     *  " 

It  further  appears  that  at  some  time  thereafter  there  were  in- 
stituted in  the  County  Court  of  Saratoga  county,  proceedings 
supplementary  to  execution  upon  the  application  of  the  judgment 
creditor,  Fish,  under  a  judgment  recovered  in  the  justice's  court 
of  the  town  of  Saratoga  Springs,  Saratoga  county,  upon  which 
proceedings  you  as  county  treasurer  were  examined  and  appar- 
ently testified  that  there  was  on  deposit  with  you  as  county  treas- 
urer certain  moneys  belonging  to  the  judgment  debtor,  McDonald. 
Upon  the  filing  of  the  report  of  the  referee  appointed  to  examine 
you  in  the  matter,  it  appears  that  the  County  Court  granted  an 
order  directing  you  to  pay  over  such  moneys  to  the  sheriff  of  your 
county. 

I  would  respectfully  say,  that  it  is  held  in  1  Code  Reports 
(N.  S.)  211  that  "  a  county  treasurer  or  chamberlain  is  an  *  officer 
of  the  court '  and  is  not  a  person  or  corporation  within  the  mean- 
ing of  section  2441  of  the  Code  of  Civil  Procedure  and  cannot  be 
required  to  attend  and  be  examined  in  supplementary  proceed- 
ings concerning  the  property  of  a  judgment  debtor  in  his  hands." 
An  extract  from  this  decision  may  be  found  on  page  58  of  the 
book  of  rules  issued  by  this  office.  I  am  unable  to  find  that  such 
decision  has  been  reversed  or  set  aside  and  you,  therefore,  should 
have  acted  in  accordance  therewith. 

Claims  can  properly  be  directed  to  be  paid  on  a  supplementary 
application  by  petition.  People  v.  Bank  of  Dansville,  39  Hun, 
190.  Money  deposited  in  court  is  liable  to  an  attachment  (Dun- 
lop  V.  Patterson  Fire  Ins.  Co.,  74  N.  Y.  145,  150)  and  may  be 
levied  on  under  an  execution  in  the  hands  of  the  sheriif.  Baker 
V.  Kenworthy,  41  N.  Y.  215.  The  warrant  seizes  upon  an  in- 
tangible right  and  takes  nothing  out  of  the  custody  of  the  court 
and  does  not  interfere  with  the  property  in  the  treasurer's  hands. 
Dunlop  V.  Patterson  Fire  Ins.  Co.,  id.  Payment  in  such  cases 
should  not  be  made  without  further  order  of  the  court  and  the 
warrant  should  be  withdrawn  by  the  sheriff  by  a  notice  or  state- 
ment in  writing,  filed  with  the  treasurer  before  payment  is  made 
Dkpt.  Rep.  Vol.  IV  32 
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under  such  order.  Matter  of  Williams,  187  N.  Y.  291;  Code 
Civ.  Pro.  §  66. 

The  order  of  the  Supreme  Court  in  "  Jones  v.  McDonald " 
specifically  directs  payment  of  the  surplus,  if  any,  into  court 
"  for  the  use  of  the  person  or  persons  entitled  thereto  "  but  such 
person  or  persons  are  not,  in  such  order,  specified  by  name,  the 
court  thereby  reserving  to  itself  alone  the  right  to  subsequently  so 
designate,  such  person  or  persons  as  occasion  demanded.  Since 
these  moneys  were,  by  its  order,  paid  into  the  Supreme  Court,  to 
be  held  by  you  for  the  use  of  persons  not  designated  by  name,  that 
court  alone  can  properly  name  such  persons.  It  is  very  clear 
that  the  county  treasurer  cannot  amend  the  court  order  so  as  to 
specifically  name  such  persons  nor  should  he  be  called  upon  so  to 
do.  As  a  matter  of  fact,  it  appears  that  your  conclusion  as  to 
whom  such  moneys  actually  belong  was  reached  by  your  own 
reasoning  and  not  from  knowledge  properly  transmitted  to  you 
from  the  proper  source,  the  Supreme  Court. 

The  order  of  the  County  Court  has  been  entered  and  you  might 
be  adjudged  in  contempt  should  you  ignore  it.  I  would  therefore 
suggest  that  you  take  up  the  matter  at  once  with  your  county 
judge  and  with  the  attorneys  upon  whose  motion  the  order  was 
granted. 


In  the  Matter  of  Refunding,  by  the  Comptroller,  of  Certain 

Deductions  from  Taxes. 

(Ruling  made  May,  1913.) 

Chapter  357,  Laws  of  1913  —  Tax  Law,  sections  187,  190,  19a,  197  and  198-^ 
claims  of  insurance  corporations  for  the  refunding  of  taxes  paid. 

Insurance  corporations  which  have  paid  franchise  taxes  pursuant  to 
the  provisions  of  section  190  of  chapter  G2  of  the  Laws  of  1909,  consti- 
tuting chapter  60  of  the  Consolidated  Laws,  prior  to  the  enactmi^nt  of 
chapter  357  of  the  Laws  of  1913,  are  not  entitled  to  have  refunded  the 
increased  deductions  provided  for  in  the  last  mentioned  law. 

Similar  companies  which  have  not  paid  their  taxes  or  have  paid  them 
subsequent  to  the  enactment  of  said  chapter  357  of  the  Laws  of  1913  are 
entitled  to  the  deductions  contained  in  said  law. 
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Hon.  M.  J.  Walsh,  Deputy  Comptroller,  has  made  in  accord- 
ance with  an  opinion  rendered  by  Attorney-General  Carmody 
upon  the  following  statement  of  facts : 

Chapter  357  of  the  Laws  of  1913,  which  became  a  law  April 
24,  1913,  amended  section  190  of  the  Tax  Law  by  increasing  the 
amounts  to  be  credited  by  the  comptroller  to  certain  corporations 
which  owned  and  had  registered  bonds  of  the  state.  Claims  for 
credits  on  taxes  pursuant  to  the  provisions  of  said  chapter  357  of 
the  Laws  of  1913  have  been  made  by  certain  corporations  under 
different  circumstances  as  follows: 

1.  Certain  insurance  companies  having  bonds  of  the  state  of 
New  York  bearing  three  and  four  per  cent  interest  registered  in 
their  own  names  or  in  the  name  of  a  public  officer  in  trust  for  them 
paid  their  taxes  prior  to  April  24,  1913,  the  date  upon  which  said 
chapter  357  of  the  Laws  of  1913  became  operative  and  received 
receipts  therefor. 

2.  Similar  companies  holding  the  same  kinds  of  bonds  and  reg- 
istered in  the  same  way  have  not  paid  their  taxes  and  have  pre- 
sented claims  for  the  allowances  provided  for  in  said  law. 

3.  Similar  corporations  holding  the  same  kinds  of  bonds  and 
registered  in  the  same  way  paid  their  taxes  subsequent  to  April  24, 
1913,  and  now  ask  for  the  credits  provided  for  in  said  law. 

As  to  which  of  the  above  companies,  if  any,  are  entitled  to  the 
credits  provided  for  in  chapter  357  of  the  Laws  of  1913,  the  opin- 
ion of  the  Attornev-General  lavs  down  the  law  as  follows : 

Chapter  357  of  the  Laws  of  1913  provides  as  follows: 

I  190.  Purchase  of  8taie  bonds;  credit  to  he  given.  Every  corporation, 
company  or  association  required  by  section  one  hundred  and  eighty-seven, 
one  hundred  and  eighty-eight,  or  one  liundred  and  eighty-nine  of  this  chap- 
ter, to  pay  to  the  state  an  annual  tax  equal  to  a  percentage  of  its  gross 
premiums,  capital  stock,  surplus,  undivided  profits  or  undivided  earnings, 
or  one  or  more,  for  the  privilege  of  exercising  its  corporate  franchise  or 
carrying  on  its  business  in  such  corporate  or  organized  capacity,  which  shall 
own  any  of  the  bonds  of  the  state  of  New  York,  shall  have  credited  to  it 
annually  to  apply  upon  or  in  lieu  of  the  payment  of  such  tax  an  amount 
equal  to  one  and  one-half  per  centum  of  the  par  value  of  all  such  bonds 
of  the  state,  bearing  interest  at  a  rate  not  exceeding  three  per  centum  per 
annum,  and  an  amount  equal  to  one-half  of  one  per  centum  of  the  par 
value  of  all  such  bonds  of  the  state,  bearing  interest  at  a  rate  exceeding 
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three  per  centum  per  annum  but  not  exceeding  four  per  centum  per  annum, 
owned  by  such  corporation,  company  or  association,  and  registered  in  its 
name  or  registered  in  the  name  of  a  public  department,  a  public  officer  or 
officers  of  this  state,  or  of  any  other  state,  or  of  the  United  States,  in  trust 
for  such  corporation,  company  or  association,  on  the  thirtieth  day  of  June 
prior  to  the  date  when  such  tax  shall  become  due  and  payable;  provided, 
however,  that  there  shall  in  no  case  be  credited  to  any  such  corporation, 
company  or  association  an  amount  in  excess  of  the  amount  due  to  the  state 
from  such  corporation,  company  or  association  for  taxes  payable  to  the  state 
under  this  chapter  for  the  fiscal  year  for  which  such  credit  is  given;  and 
further  provided  that  any  such  credit  so  allowed  under  this  section  shall 
not  bear  interest. 

This  act  amended  section  190  of  the  Tax  Law  by  increasing  the 
amounts  to  be  credited  to  certain  corporations  upon  their  franchise 
taxes  where  such  corporations  owned  and  had  registered  pursuant 
to  such  statute  certain  bonds  of  the  state.  The  amendment  in- 
creased the  deduction  to  be  credited  by  reason  of  the  ownership 
and  registration  of  three  per  cent  bonds,  and  extended  the  right 
to  a  lesser  deduction  by  reason  of  the  ownership  and  registration 
of  bonds  issued  at  a  higher  interest  rate  than  three  per  cent. 

By  section  167  of  the  Tax  Law  an  annual  franchise  tax  for  the 
privilege  of  exercising  corporate  franchises  or  carrying  on  busi- 
ness based  upon  the  gross  amount  of  premiums  received  and  equal 
to  one  per  centum  thereof  is  imposed  upon  domestic  insurance  cor- 
porations and  made  payable  on  or  before  the  first  day  of  June 
each  year.  Such  corporations,  pursuant  to  subdivision  5  of  sec- 
tion 192  of  the  Tax  Law,  are  required  to  make  written  report  on 
or  before  March  first  of  each  year  to  the  comptroller,  stating  their 
gross  receipts  at  the  close  of  business  on  December  thirty-first 
preceding. 

Under  section  197  of  the  Tax  Law  the  taxes  so  imposed  are  pay- 
able on  or  before  the  first  dav  of  June  in  each  year.  Under  the 
provisions  of  section  198  of  the  Tax  Law,  the  comptroller  is  au- 
thorized upon  the  application  of  the  party  against  whom  the  ac- 
count for  taxes  is  stated  or  the  attorney-general  within  one  year  to 
revise  and  readjust  such  account  where  it  appears  "  that  the  said 
account  included  taxes  or  other  charges  which  could  not  have  been 
lawfully  demanded." 

So  far  as  the  corporations  referred  to  in  the  paragraph  con- 
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tained  in  the  above  statement  and  numbei-ed  "  1,"  the  payments 
of  taxes  were  made  pursuant  to  said  section  190  of  chapter  62 
of  the  Laws  of  1909  and  were  made  voluntarily,  pursuant  to  the 
provisions  of  law  as  then  existing. 

It  cannot  therefore  be  said  that  "  charges  which  could  not  have 
been  lawfully  demanded"  were  included  and  the  comptroller 
is  therefore  without  power  to  revise  or  change  said  account.  His 
power  is  limited  by  the  provisions  of  said  section  198  of  the 
Tax  Law  to  "  resettle  the  same  according  to  law  and  facts  "  and 
as  the  taxes  were  paid  pursuant  to  the  law  in  force  and  under  no 
mistake  of  fact  the  comptroller  is  unauthorized  to  change  the 
same. 

The  taxes  were  payable  on  or  before  June  first  and  the  cor- 
porations in  question  availed  themselves  of  their  privilege  to 
pay  their  taxes  before  the  expiration  of  the  time  limited  by  the 
statute. 

The  payments  were  made  voluntarily  under  no  compulsion, 
and  were  not  in  any  sense  of  the  word  illegal. 

The  courts  have  repeatedly  held  that  taxes  so  paid  can  not  be 
recovered.  McKibben  v.  Oneida  Co.,  49  N.  Y.  Supp.  553; 
Tripler  v.  Mayor  of  Xew  York,  125  X.  Y.  617;  Vanderbeck  v. 
City  of  Rochester,  122  id.  285. 

I  am,  therefore,  of  the  opinion  that  the  corporations  referred  to 
under  paragraph  numbered  **  1  "  in  the  above  statement  are  not 
entitled  to  the  additional  credits  provided  for  in  said  chapter  357 
of  the  Laws  of  1913. 

The  companies  mentioned  under  paragraph  numbered  "  2  "  of 
the  above  statement  have  not  paid  their  taxes.  They  therefore 
clearly  come  within  the  provisions  of  chapter  357  of  the  Laws  of 
1913  and  are  entitled  to  the  credits  defined  therein. 

The  corporations  mentioned  in  paragraph  numbered  "  3  "  of  the 
above  statement  paid  their  taxes  subsequent  to  April  24,  1913, 
and  are  in  my  opinion  entitled  to  the  allowances  claimed. 

The  case  of  People  ex  rel.  Edison  Electric  Illuminating  Com- 
pany V.  Wemple,  141  X.  Y.  471,  seems  to  be  decisive  on  this  point. 
In  that  case  it  was  held  that  the  comptroller  had  the  power  to  re- 
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vise  and  readjust  an  account  against  a  corporation  for  taxes  arising 
under  chapter  463  of  the  Laws  of  1889  where  said  taxes  had  been 
imposed  upon  and  paid  by  a  corporation  which  was  exempt  from 
any  taxation  under  the  act,  and  the  fact  that  the  payment  was 
made  voluntarily  it  was  held,  did  not  deprive  the  corporation  of 
the  relief. 


In  the  Matter  of  the  Merger  of  Corporations. 

(Ruling  madi!   May,    1913.) 

Stock  Transfer  Tax  Law  —  intermediate  transfers  —  when  taxable. 

Where  in  proceedings  under  sections  7  et  seq.  of  th€  Business  Corpora- 
tions Law  for  a  merger  of  two  corporations,  in  order  to  more  quickly 
effect  the  same  a  plan  was  devised  whereby  the  stockholders  of  the  con- 
stituent companies  transferred  their  shares  to  certain  persons  acting  as 
trustees,  who  in  turn  upon  the  completion  of  the  merger  surrendered  said 
shares  in  lieu  of  which  stock  of  the  merging  corporation  was  issued  to 
them,  which  stock  was  in  turn  transferred  to  the  holders  of  the  stock  of 
the  merged  corporations  according  to  their  respective  interests,  the  inter- 
mediate transfers  to  and  from  the  trustees  are  taxable. 

Hon.  William  Sohuier,  State  Comptroller,  has  made  a  ruling 
based  upon  the  following  facts : 

C.  P.  &  Co.  and  the  A.  C  &  S.  Co.,  Inc.,  were  in  February, 
1913,  merged  under  and  pursuant  to  the  provisions  of  sections  7, 
et  seq,,  of  the  Business  Corporations  Law. 

In  order  that  the  merger  might  be  more  quickly  effected  a 
plan  was  devised  whereby  the  stockholders  of  the  constituent 
companies  transferred  their  shares  to  certain  persons  as  their 
agents  or  trustees,  who,  upon  the  completion  of  the  consolidation, 
delivered  the  same  to  the  merging  corporation  for  cancellation  in 
lieu  of  which  stock  of  the  merging  corporation  was  issued  to  them. 
They  in  turn  after  selling  a  portion  of  said  stock  to  third  parties 
transferred  the  remainder  to  the  stockholders  of  the  merged  corpo- 
rations according  to  their  respective  interests  in  said  corporations, 
as  specified  in  the  consolidation  agreement;  and  the  inquiry  is 
presented  as  to  whether  the  intermediate  transfers  to  and  from 
the  said  trustees  are  taxable. 
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The  ruling  is  made  in  accordance  with  an  opinion  rendered  to 
the  Comptroller  by  the  attorney.    The  opinion  is  as  follows : 

The  intermediate  transfers  referred  to  were  wholly  unnecessary 
in  order  to  effect  a  merger  of  the  corporations  as  provided  for  by 
section  7  et  seq.  of  the  Business  Corporations  Law.  Had  the 
merger  been  effected  without  any  such  intermediate  transfer,  I 
am  of  the  opinion  that  the  exchange  of  stock  of  the  merger  corpo- 
rations for  that  of  the  merging  corporations  would  not  have  con- 
stituted a  taxable  transfer.  Opinions  of  Attorney-General,  1910, 
p.  380.  But  here,  in  order,  it  is  said,  that  the  merger  might 
be  effected  more  quickly  the  parties  concerned  resorted  to  the  ex- 
pedient of  providing  for  an  intermediate  transfer  to  trustees,  who 
in  turn  exchanged  the  stock  so  held  for  stock  of  the  merging  cor- 
poration, and  after  disposing  to  third  parties  of  a  portion  of  said 
stock  distributed  the  remainder  to  the  stockholders  of  the  merged 
corporations  according  to  their  respective  interests. 

Section  270  of  the  Tax  Law,  as  amended  by  chapter  292  of  the 
Laws  of  1912,  imposes  a  tax  not  only  upon  sales  of  stock  but  upon 
all  deliveries  or  transfers  of  shares  or  certificates  of  stock 
"  whether  intermediate  or  final  and  whether  investing  the  holder 
with  the  beneficial  interest  in  or  legal  title  to  said  stock,  or  merely 
with  the  possession  or  use  thereof  for  any  purpose."  Under  this 
section  as  so  amended,  it  is  not  necessary  that  the  transfer  effect 
a  change  in  the  beneficial  interest  in  the  stock  but  it  is  sufficient 
if  it  invests  the  holder  with  the  legal  title  to  the  stock  or  merely 
with  the  possession  or  use  thereof  for  any  purpose.  In  this  case, 
as  I  understand  it,  the  legal  title  passed  to  the  trustees,  who  held 
it  in  order  to  effect  certain  purposes  of  the  stockholders  of  the 
respective  corporations  and  therefore  the  transfer  to  them,  in  my 
opinion,  falls  within  the  aforesaid  language  of  section  270  and  is 
taxable  as  therein  provided.  Attorney-General's  Opinions,  1911, 
pp.  587,  694,  697 ;  United  States  Eadiator  Corporation  v.  State  of 
New  York,  151  App.  Div.  367,  aff'd.  in  Court  of  Appeals. 

I  am  of  the  opinion  that  both  the  transfer  to  the  trustees  and 
the  transfer  by  them  to  the  stockholders  of  the  merged  corpo- 
rations are  taxable. 
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In  the  Matter  of  the  Stock  Transfer  Tax  Law. —  Transfer 

Ledger. 

(Ruling  made  June,  1913.) 

Scope  of  sections  270  and  276  as  applying  to  stock  of  domestic  corporations. 

While  section  276  of  the  Tax  Law,  as  amended  by  chapter  292  of  the 
Laws  of  1912,  requires  all  domestic  corporations,  wherever  their  transfer 
agencies  are  maintained,  to  keep  within  the  state  of  New  York  a  book 
of  account,  transfer  ledger  or  register  in  which  shall  be  set  down  the 
data  therein  provided  for,  a  tax  is  imposed  by  section  270  only  on  con- 
tracts of  sale  or  transfer  made  or  in  whole  or  in  part  effectuated  within 
the  state  of  New  York,  and  a  contract  of  sale  or  transfer  made  and 
effectuated  witliout  the  state  of  New  York  is  not  rendered  subject  to  a 
tax  merely  because  of  the  fact  that  a  record  of  the  transaction  is  made 
within  the  state  of  New  York  pursuant  to  the  command  of  section  276. 

Hon.  William  Sohmer,  State  Comptroller,  has  made  a  ruling 
in  the  matter  of  the  Stock  Transfer  Law  upon  the  following  facts: 

The  question  often  arises  as  to  the  taxability  of  the  transfer 
of  stock  of  a  Now  York  corporation  whose  transfer  agency  is 
maintained  without  the  state  of  New  York  and  the  sale  of  the 
stock  presented  for  transfer  also  occurs  without  the  state.  The 
transfer  is  noted  on  the  books  of  the  corporation  at  the  office  of 
its  transfer  agent  and  registrar  outside  the  state  of  New  York. 

In  an  opinion  rendered  by  the  Attorney-General  to  this  depart- 
ment under  date  of  December  4,  1911,  you  advised  in  the  last 
paragraph  that: 

The  fact  that  stock  books  are  kept  in  the  state  of  Rhode  Island  does  not 
relieve  the  corporation  from  the  duty  imposed  upon  it  by  section  276  of  the 
law,  regulating  the  tax  on  stock  transfers.  You  are  thereby  advised  that 
such  corporation  must  keep  the  books  and  records  provided  for  in  section  276 
of  said  law. 

If  it  is  intended  by  this  opinion  to  hold  that  all  New  York 
corporations  whose  stock  is  sold  and  transferred  without  the  state 
of  New  York  are  required  to  keep  the  book  of  account  as  pro- 
vided in  section  276  of  the  Tax  Law  within  the  state  of  New 
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York,  would  same  be  taxable  under  the  provisions  of  section  270 
of  the  Tax  Law  wherein  it  provides  that  a  tax  accrues  on  sales 
and  transfers  ^'  whether  made  upon  or  shown  by  the  books  of  the 
association,  company  or  corporation." 

The  ruling  of  the  Comptroller  is  based  upon  an  opinion  of  the 
Attorney-General,  which  is  as  follows: 

Section  276  of  the  Tax  Law,  as  amended  by  chapter  292  of  the  Laws  of 
1912,  so  far  as  pertinent,  requires  every  association,  company  or  corporation 
to  keep  at  some  accessible  place  within  this  state  a  stock  certificate  book 
and  a  just  and  true  book  of  account,  transfer  ledger  or  register,  in  which 
shall  be  recorded  various  items  of  detailed  information  with  respect  to  all 
sales  or  transfers  of  its  stock. 

The  purpose  of  this  provision  is  not  to  re<]uire  such  corporations  to  main- 
tain their  transfer  offices  within  this  state  but  to  afford  the  comptroller  a 
means  of  ascertaining  what,  if  any,  taxable  transfers  of  the  stock  of  any 
particular  corporation  have  been  made. 

As  heretofore  stated,  I  am  of  the  opinion  that  this  provision  requires  all 
such  corporations,  wherever  their  stock  books  are  kept  or  transfer  agencies 
maintained,  to  keep  the  books  and  records  therein  provided  for  within  the 
State  of  New  York.     Report  of  Attorney-General,  1911,  vol.  II,  p.  674. 

However,  section  270  of  the  law,  which  imposes  the  tax,  has  no  extra- 
territorial effect.  It  applies  to  residents  and  non-residents  alike  and  to 
the  stock  of  foreign  as  well  as  domestic  corporations,  but  it  operates  only 
on  sales  or  transfers  of  stock  made  within  the  state  of  New  York.  People 
ex  rel.  Hatch  v.  Reardon,  184  N  .Y.  431. 

Accordingly,  I  am  of  the  opinion  that  if  the  contract  or  sale  or  transfer 
is  made  or  effectuated  within  the  state  of  New  York,  or  if,  as  is  often  the 
case,  the  transfer  on  the  books  of  the  corporation  is  necessary  to  effectuate 
or  render  complete  the  transfer  of  title  to  the  stock  or  is  an  essential  pre- 
requisite to  the  exercise  of  full  ownership  by  the  transferee,  and  such  transfer 
is  made  within  the  state  of  New  York,  a  tax  is  payable  as  provided  for  by 
section  270.  If,  on  the  other  hand,  the  contract  is  made  and  executed  with- 
out the  state  of  New  York  and  nothing  is  required  to  be  done  within  the 
state  to  render  complete  the  transfer  of  title  to  and  beneficial  ownership 
of  the  stock,  the  transaction  is  not  subject  to  a  tax  merely  because  of  the 
fact  that  a  record  of  the  transaction  is  kept  pursuant  to  the  command  of 
section  276. 

In  other  words,  an  entry  made  pursuant  to  the  command  of  section  276 
and  not  otherwise  does  not  render  taxable  a  sale  or  transfer  of  stock,  which 
but  for  the  making  of  such  an  entry  would  not  be  taxable. 
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In  the  Matter  of  the  Payment  of  Bills  of  a  Peivate  Orphan- 
age, for  the  SuppoBT  of  Childben  Committed  Thereto,  from 
County  Funds. 

(Opinion  dated  November  21,  1913.) 

State  Charities  Law  construed  —  authority  of  superintendent  of  the  poor  — 
bills  of  a  private  institution  for  the  support  of  indigent  children  to  be 
audited. 

The  intent  of  the  State  Charities  Law  being  that  the  bills  of  an  orphan 
asylum  legally  chargeable  against  a  county  shall  be  presented  to  its 
board  of  supervisors  for  audit,  such  bills  may  not  be  audited  by  the 
superintendent  of  the  poor  and  paid  by  his  draft  on  the  county  treasurer. 

H.  L.  Cooke,  Esq.,  of  Cooperstown,  N.  Y.,  having  submitted  a 
query,  the  facts  appear  in  full  in  the  following  opinion: 

SoiiMEB,  Comptroller. —  In  your  letter  inquiry  of  the  nine- 
teenth instant,  you  ask  if  bills  of  a  private  orphanage  for  the  sup- 
port and  maintenance  of  poor  children  properly  and  l^ally  com- 
mitted thereto,  in  a  county  where  such  support  and  maintenance 
is  a  charge  upon  the  county,  may  be  audited  by  the  superintend- 
ent of  the  poor  and  paid  by  his  draft  on  the  county  treasurer. 

Section  450  of  the  State  Charities  Law  requires  the  person  au- 
thorized to  make  appointments  or  commitments  to  any  state 
charitable  institution  in  which  the  board,  instruction,  care  or 
clothing  is  a  charge  against  any  county,  to  make  a  written  report 
to  the  clerk  of  the  board  of  supervisors,  etc.  It  further  provides 
that  its  provisions  and  the  provisions  of  sections  451  and  452  of 
said  law  "shall  apply  to  each  of  the  asylums,  reformatories, 
homes,  retreats,  penitentiaries,  jails  or  other  insiitiUions,  except 
alms-houses,  in  each  of  the  counties  of  the  state  *  *  *  in  which 
the  board,  instruction,  care  or  clothing  of  persons  committed  is  or 
shall  be  a  charge  against  any  county."  Section  451  requires  the 
proper  oflBcer  of  any  such  institution  to  make  a  written  report  to 
the  clerk  of  the  board  of  supervisors  within  ten  days  after  receiv- 
ing any  such  person. 
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Section  452  requires  the  proper  officers  of  any  Biich  institution, 
on  or  before  October  fifteenth,  in  eaxsh  year,  to  present  to  the 
clerk  of  the  board  of  supervisors  a  verified  itemized  statement  of 
its  account  against  said  county,  which  account  is  to  be  filed  by 
the  said  clerk  and  presented  to  the  board  of  supervisors  on  the 
second  day  of  its  annual  meeting. 

It  being  the  evident  intent  of  the  law,  briefly  referred  to  above, 
that  the  bills  of  an  orphan  asylum  legally  chargeable  against  a 
county  shall  be  presented  to  its  board  of  supervisors  for  audit, 
T  am  of  opinion  that  the  superintendent  of  the  poor  is  without 
authority  to  audit  them  or  draw  draft  on  the  county  treasurer  for 
their  payment. 


COMMISSIONERS  OF  THE  LAND  OFHCE 


Extracts  from  the  Minutes  of  a  Meeting  of  the  Commissionebs  of 
THE  Laxd  Office,  Held  at  the  Office  of  the  State  Comptroller 
on  Thursday,  the  Twenty-seventh  Day  of  February,  1913,  Re- 
lating to  Grants  of  Land  by  the  State. 

The  New  York  Central  and  Hudson  River  Railroad  Company 
applied  for  a  grant  of  two  parcels  of  land  under  waters  of  the 
Hudson  river,  in  the  town  of  Fishkill,  Dutchess  county,  for  pur- 
poses of  its  road. 

The  application  is  made  under  section  18  of  the  Railroad  Law. 

The  attorney-general  certified  that  the  application,  as  amended, 
is  made  in  accordance  with  the  statutes  and  the  rules  and  regu- 
lations of  the  commissioners  of  the  land  office. 

The  state  engineer  and  surveyor  reported :  "  The  lands  ap- 
plied for  are  adjacent  to  the  property  of  the  railroad  company 
and  the  amended  map  and  amended  description  of  parcel  No.  1 
are  foimd  to  agree  and  the  copy  of  description  and  map  of  part 
referring  to  parcel  No.  2  are  found  to  agree.  The  area  of  land 
embraced  in  the  territory  applied  for  is  estimated  to  be  correct. 
No  pier  or  bulkhead  line  has  been  established  at  this  point  and 
the  granting  of  letters-patent  for  the  purposes  specified  in  this 
application  will  not  interfere  with  navigation." 

The  comptroller  reported  an  appraisal  by  Messrs.  Powers  and 
Meyborg,  as  follows: 

Parcel  1,  at  $1,000  per  acre,  or $11,430  00 

Parcel  2,  at  $300  per  acre,  or 513  00 

Expenses  of  appraisal 11  38 

Added  for  appraising  lands 60  00 

Total $12,014  38 

•■      ■  ■        - 
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Mr.  Bobert  L.  Whalen,  of  counsel  for  applicant,  appeared  be- 
fore the  board  in  support  of  the  application. 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $12,014.38 
on  account  of  grant  and  $10  patent  fee,  that  letters-patent  issue 
to  the  New  York  Central  and  Hudson  River  Railroad  Company 
for  the  lands  described  in  amended  map  and  amended  description. 


In  the  matter  of  the  application  of  Bertram  Ball  for  grant  of 
land  under  waters  of  the  Hudson  river  at  Yonkers,  Westchester 
county,  for  restricted  beneficial  enjoyment,  which  at  a  meeting 
of  this  board  held  November  12,  1912,  was  granted  and  letters- 
patent  ordered  to  issue  upon  payment  of  $532.65  on  account  of 
grant  and  $5  patent  fee  within  three  months  from  that  date,  on 
motion,  the  time  within  which  to  complete  the  purchase  was 
extended  to  May  12,  1913. 


In  the  matter  of  the  application  of  Frank  M.  Dain  and  Henry 
P.  Dain  for  grant  of  4.621  acres  under  waters  of  the  Hudson 
river  at  Peekskill,  Westchester  county,  which  at  a  meeting  of  this 
board  held  January  14,  1913,  was  referred  to  the  attorney-gen- 
eral, the  attorney-general  certified  that  the  application,  as  re- 
duced in  area  to  4.621  acres,  is  made  in  accordance  with  the 
statutes  and  rjiles  and  regulations  of  the  commissioners  of  the 
land  office,  and  upon  suggestion  of  the  attorney-general  the  matter 
was  referred  for  reappraisal  of  the  lands  applied  for. 

Mr.  Leverett  F.  Crumb,  attorney  for  applicant,  appeared  before 
the  board  in  support  of  the  application. 


In  the  matter  of  the  application  of  John  Smith,  Jr.,  as  amended 
February  25,  1913,  for  a  grant  of  2.62  acres  of  land  under  waters 
of  the  Hudson  river  at  Peekskill,  Westchester  county,  for  re- 
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stricted  beneficial  enjoyment,  which  at  a  meeting  of  this  board 
held  January  14,  1913,  was  referred  to  the  attorney-general,  the 
attorney-general  certified  that  the  application  is  made  in  accord- 
ance with  the  statutes  and  rules  of  the  board,  and  upon  his  sug- 
gestion was  referred  for  reappraisal  of  the  lands  applied  for. 

Mr.  Leverett  F.  Crumb,  appeared  before  the  board  in  support 
of  the  application. 


In  the  matter  of  the  application  of  M.  P.  Neal  &  Company  for 
the  advertisement  and  sale  at  public  auction  of  lots  103,  104  and 
105,  Old  Fortification  Block  No.  2,  West  Oswego,  X.  Y.,  which 
at  a  meeting  of  this  board  held  November  12,  1912,  was  laid  on 
the  table,  on  motion,  the  application  was  taken  from  the  table  and 
referred  for  appraisal  of  the  lands  applied  for. 


In  the  matter  of  the  application  of  Jay  B.  Kline  to  purchase 
two  parcels  of  abandoned  towing  path  on  the  Seneca  river,  between 
Cold  Spring  and  Baldwinsville,  in  the  town  of  Lysander,  Onon- 
daga county,  which  at  a  meeting  of  this  board  held  November  12, 
1912,  was  laid  on  the  table,  on  motion  the  application  was  taken 
from  the  table  and  granted.  Quit-claim  letters-patent  were 
ordered  to  issue  to  Jay  B.  Kline  for  the  lands  applied  for  upon 
payment  within  three  months  from  this  date  of  $128.96  on 
account  of  grant  and  $5  patent  fee. 


In  the  matter  of  the  application  of  August  C.  Hoffman  for 
grant  of  .297  of  an  acre  of  abandoned  Oswego  canal  lands  in  the 
city  of  Syracuse,  which  at  a  meeting  of  this  board  held  January 
14,  1913,  was  reported  on  by  the  attorney-general  and  referred 
for  appraisal,  the  comptroller  reported  an  appraisal  by  Mr. 
Powers  at  $1,000  per  acre,  or  $297;  expenses  of  appraisal,  $8.81, 
Total,  $305.81. 
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On  motion,  the  above  appraisal  was  adopted  and  it  wad  ordered, 
that  quit-claim  letters-patent  issue  to  August  C.  Hoffman  upon 
payment  within  three  months  from  this  date  of  $305.81  on  ac- 
count of  grant  and  $5  patent  fee. 


Auburn  Savings  Bank  applied  for  the  release  of  certain 
abandoned  Cayuga  and  Seneca  canal  lands  in  the  town  of  Monte- 
zuma, Cayuga  coimty,  abandoned  by  resolution  of  the  canal  board 
adopted  Xovember  2G,  1912. 

The  attorney-general  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 
Office  of  the  Attobney-Genebal. 

Albany,  February  13,   1913. 
Before  the  Commissioners  of  the  Land  Office: 
In  the  Matter  of  the  Application  of  the  Aububn  Savings  Bank  for  a  release 
of   certain    abandoned    canal    land    in    the    town    of   Montezuma,    Cayuga 
County. 

To  the  Commisaionera  of  the  Land  Office: 

Gentlemen. —  The  petition  and  supplemental  petition  herein  and  other 
papers  filed  with  this  application  shows  that  the  Auburn  Savings  Bank  has 
been  ever  since  the  year  1897  the  owner  of  a  farm  of  land  in  the  town  of 
Montezuma,  Cayuga  county,  known  as  the  Stahnecker  farm,  containing  about 
200  acres.  That  the  Superintendent  of  Public  Works  on  October  4,  1906, 
permanently  appropriated  for  the  use  of  the  Cayuga  and  Seneca  canal  a 
parcel  of  land  containing  2  acres  southeast  of  the  Cayuga  and  Seneca  canal. 
That  said  lands  comprised  a  gravel  bed  in  the  center  of  said  farm  with  a 
long  strip  of  land  giving  access  to  and  from  the  canal.  That  the  Superin- 
tendent of  Public  Works  afterwards  deciding  that  said  lands  were  not  per- 
manently required  for  the  use  of  the  State  caused  a  new  map  and  survey 
to  be  made  and  filed  in  the  office  of  the  State  Engineer  and  Surveyor  with  his 
certificate  that  such  lands  were  only  temporarily  appropriated.  That  prior 
to  February  15,  1900,  the  canal  authorities  entered  on  said  lands  and  removed 
earth  and  gravel  therefrom,  in  full  settlement  for  which  earth  and  graviel 
so  removed  there  was  paid  to  the  petitioner  by  the  State  on  January  4,  1906, 
the  sum  of  $172,  and  that  since  then  the  State  has  made  no  use  of  said  land 
and  has  taken  no  earth  or  gravel  therefrom.  That  the  first  permanent  appro- 
priation was  made  through  inadvertence,  and  that  the  second  or  temporary 
appropriation  was  made  for  the  purpose  of  correcting  the  record.  That  never- 
theless a  cloud  remains  upon  the  title  of  said  bank,  due  to  said  permanent 
appropriation.  That  said  savings  bank  has  never  made  any  claim  against 
the  State  for  the  lands  so  appropriated  and  has  received  no  compensation 
therefor  and  simply  desires  that  its  title  be  re-established. 
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The  lands  in  question  were  duly  abandoned  by  the  Canal  Board  at  a  meeting 
held  November  26,  1912. 

I  hereby  certify  that  this  application  is  made  in  accordance  with  the  rules 
and  regulations  of  the  Land  Board  and  would  recommend  that  a  release  by 
a  quit-claim  patent  issue  to  the  Auburn  Savings  Bank  which  shall  contain 
the  covenant  on  the  part  of  the  patentee  "  that  the  said  patentee,  its 
successors  and  assigns  will  forever  release  the  State  from  any  and  all  claims 
for  damages  by  reason  of  the  appropriation  of  said  lands  for  canal  purposes 
and  for  any  use  and  occupation  thereof  by  the  State  from  the  time  of  said 
appropriation  down  to  the  present  time"  and  that  such  grant  be  made 
without  consideration. 

Respectfully  submitted, 

Thomas  Cabmodt, 

A  Homey  General, 

On  motion,  the  above  report  was  adopted  and  it  was  ordered, 
that  quit-claim  letters-patent  issue  to  Auburn  Savings  Bank  for 
the  lands  applied  for  upon  payment  of  $5  patent  fee.  The  patent 
to  contain  the  covenant  recommended  in  the  report  of  the 
attorney-general  aborve  set  forth. 


The  Empire  State  Asbestos  Company  applied  for  permission 
to  work  asbestos  mines  on  lots  23  and  32  in  the  gore  between 
Dartmouth  Patent  and  Township  11,  Totten  and  Crossfield's  pur- 
chase, in  the  town  of  Johnsburg,  Warren  county,  Tf.  Y. 

The  attorney-general,  to  whom  said  application  was  referred, 
submitted  the  following  report: 

STATE  OF  NEW  YORK: 
Ofp-ice  of  the  Attorney-General. 

Albany,  January  27,  1913. 
Before  the  Commissioners  of  the  Land  Oitiee: 

In  the  Matter  of  the  Application  of  the  Empire  State  Asbestos  Comfant  to 
work  an  asbe8to<9  mine  on  lot  23  in  the  gore  between  Dartmouth  Patent 
and  Township  11,  Totten  &  Crossfield's  Purchase,  in  the  Town  of  Johnsburg, 
Warren  County. 

In  the  Matter  of  the  Application  of  the  Empire  State  Asbestos  Company  for 
permission  to  work  an  asbestos  mine  situate  on  lot  32  in  the  above  named 
gore  in  said  town  and  county. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  applicant  applies  for  leave  to  work  an  asbestos  mine  in 
lot  23  aforesaid,  which  is  a  part  of  the  forest  preserve.  The  application  is 
made  under  the  mining  laws,  contained  in  the  Public  Land  Law  under  » 
discoverer's  claim.     It  also  applies  for  permission  to  work  a  mine  upon  lot 
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82,  said  to  be  owned  by  Ellis  Putnam,  a  private  owner,  who  is  said  to  have 
granted  his  permission  to  said  company  to  work  mine  on  his  farm.  The 
applicant  states  it?  intention, '  if  permission  be  granted  it,  to  mine  on  lot 
23  in  the  forest  preserve,  to  tunnel  from  their  other  claim  and  do  the  work 
in  such  a  manner  as  not  to  cut,  injure  or  destroy  any  trees. 

I  have  referred  this  matter  to  the  conservation  commission  and  have  before 
me  the  report  of  Hon.  George  P.  Decker,  assistant  counsel  of  said  commis- 
si  on,  stating: 

*'  That  lot  32  is  private  property  and  the  Empire  States  Asbestos  Company, 
as  we  look  at  it,  may  proceed  to  conduct  any  work  they  choose  on  that  lot 
without  the  consent  either  of  the  land  board  or  of.  the  conservation  com- 
mission. 

''  We  have  on  several  different  occasions  held  that  the  application  of  this 
company  to  mine  asbestos  on  lot  23,  which  adjoins  lot  32  and  which  is  state 
property,  would  be  contrary  to  the  prohibitions  of  the  Constitution  in 
respect  to  forest  preserve  land  and  no  permit  so  to  do  could  properly  be 
granted  by  this  commission,  and  we  understand  that  that  view  coincides  with 
the  views  heretofore  taken  in  similar  cases  by  your  department. 

"As  to  the  desire  of  this  company  to  start  a  prospecting  tunnel  on  lot  32 
and  follow  the  vein  of  asbestos  under  the  surface  of  lot  23,  we  feel  that  we 
have  no  power  to  consent  to  that  and  that  the  land  board  should  not  consent 
to  it  for  in  our  view  work  under  ground  on  lands  belonging  to  the  state 
in  the  forest  preserve  is  as  effectively  forbidden  under  discovery  claims  filed 
subsequently  to  the  insertion  in  the  Constitution  of  the  present  fotest  preserve 
•  clause,  as  it  work  on  the  surface  when  conducted  for  private  purposes.  On 
July  16th  last  the  writer  pointed  out  in  a  letter  to  Mr.  Thorne  that  in  our 
view  the  provisions  of  the  Public  Land  Law  in  relation  to  mines  in  the  forest 
preserve  and  to  the  consent  of  the  forest  commission  (section  84)  enacted 
before  this  constitutional  change,  had  been  superseded  by  it. 

"Respectfully  yours, 

"George  P.  Deckeb, 

'^Assistant  Counsel/' 

I  have  also  the  further  report  of  Hon  George  E.  Van  Kennen,  chairman  of 
the  conservation  commission,  in  which  he  says:     "I  do  not  think  this  com- 
mission has  any  authority  to  permit  the  mining  of  asbestos  on  state  lands." 
I  agree  with  the  reports  of  Messrs.  Decker  and  Van  Kennen  and  cannot 
recommend  the  granting  of  these  applications. 

Respectfully  submitted, 

Thomas  €abmody. 

Attorney-  General. 

Mr.  C.  L.  Thome  appeared  before  the  board  in  favor  of  the 
application. 

On  motion,  the  above  report  was  adopted,  and  the  application 

was  denied. 
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John  A.  Bensel  applied  for  an  extension  of  time  within  which 
to  comply  with  conditions  in  letters-patent  issued  to  him  Febru- 
ary 13,  1908,  for  lands  under  waters  of  Long  Island  Sound,  in 
the  town  of  Brookhaven,  Suffolk  county,  for  restricted  beneficial 
enjoyment. 

The  attorney-general  certified  the  application  is  made  in  ac- 
cordance with  the  statutes  and  rules  of  the  board,  except  that  the 
applicant  has  failed  to  comply  with  the  rule  of  the  board  requir- 
ing him  to  advertise  his  notice  of  intention  to  make  this  applica- 
tion, but  this  being  an  application  for  a  first  extension,  the  board 
may  waive  this  rule  in  this  present  instance,  under  section  14  of 
the  Public  Lands  Law. 

The  state  engineer  reported:  It  is  set  forth  in  the  application 
of  the  petitioner  that  the  reason  for  not  erecting  the  structure 
and  performing  the  work  as  contemplated  in  the  original  letters- 
patent  is  that  sufficient  time  has  not  been  afforded  within  which 
to  make  a  study  of  the  conditions  existing,  prior  to  a  determina- 
tion as  to  the  type  of  wall  and  other  appurtenances  to  be  con- 
structed. No  previous  extension  of  time  has  been  granted  and 
the  papers  in  the  matter  are  therefore  returned  to  the  land  board 
for  such  action  as  in  their  judgment  is  advisable. 

On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  and  five  dollars 
patent  fee,  that  new  letters-patent  issue  to  John  A.  Bensel  for  the 
lands  under  water  described  in  patent  dated  February  13,  1908, 
above  referred  to,  the  time  within  which  to  comply  with  the  con- 
ditions to  be  limited  to  three  y^ars,  and  the  grant  to  be  subject  to 
revocation  by  the  state  under  its  trust  powers  for  the  benefit  of 
the  people  of  the  state. 

The  state  engineer  and  surveyor  not  voting. 


Charles  Steele  applied  for  an  extension  of  time  to  comply  with 
conditions  contained  in  letters-patent  issued  to  him  January  17, 
1908,  for  lands  under  waters  of  Long  Island  Sound  in  the  town 
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of  Brookha^eIl,  Suffolk  county,  for  restricted  beneficial  enjoy- 
ment. 

The  attorney-general  certified  the  application  is  made  in  ac- 
cordance with  the  statutes  and  rules  of  the  board,  except  that 
applicant  has  not  advertised  notice  of  application,  which  may  be 
waived.  This  is  a  first  extension.  Section  14  of  the  Public 
Lands  Law  permits  granting  first  extensions  without  advertising. 

The  state  engineer  and  serveyor  reported  that  there  appears  to 
be  no  objection  to  giving  favorable  consideration  to  this  appli- 
cation, and  calls  attention  to  the  reasons  why  conditions  have  not 
been  complied  with  in  former  grant. 

On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  and  five  dollars 
patent  fee,  that  new  letters-patent  issue  to  Charles  Steele  for  the 
lands  under  water  described  in  patent  dated  January  17,  1908, 
above  referred  to,  the  time  within  which  to  comply  with  condi- 
tions to  be  limited  to  three  years,  and  the  grant  to  be  subject  to 
revocation  by  the  state  under  its  trust  powers  for  the  benefit  of 
the  people  of  the  state. 


Anna  L.  Cherry  and  William  R  Cherry  applied  for  an  exten- 
sion of  time  to  comply  with  conditions  in  letters-patent  issued  to 
them  April  8,  1908,  for  lands  under  waters  of  Niagara  river  in 
the  town  of  Tonawanda,  Erie  county,  for  restricted  beneficial 
enjoyment. 

The  attorney-general  approved  the  application  as  to  form, 
except  that  notice  was  not  advertised.  Section  14  of  the  Public 
Lands  Law  permits  a  first  extension  without  advertising. 

The  state  engineer  and  surveyor  reported  that  there  appears 
to  be  no  objection  to  giving  favorable  consideration  to  this  appli- 
cation, and  calls  attention  to  the  reason  why  the  conditions  in 
former  grant  have  not  been  complied  with. 

Mr.  Albert  E.  Jones,  attorney  for  applicants^  appeared  before 
the  board. 
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On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  and  five  dollars 
patent  fee,  that  new  letters-patent  issue  to  Anna  L.  Cherry  and 
William  R.  Cherry  for  the  lands  under  water  described  in  patent 
date  April  8,  1908,  above  referred  to,  the  time  wichin  which  to 
comply  with  conditions  to  be  limited  to  three  years  and  the  patent 
to  be  subject  to  revocation  by  the  state  under  its  trust  powers  for 
the  benefit  of  the  people  of  the  state* 


Anna  L.  Cherry,  as  sole  legatee  and  devisee  of  Moses  H.  Cherry 
and  William  R.  Cherry,  applied  for  an  extension  of  time  within 
which  to  comply  with  conditions  in  letters-patent  issued  to  Moses 
H.  Cherry,  and  William  R  Cherry  April  8,  1908,  for  lands  under 
waters  of  Niagara  river,  in  the  town  of  Tonawanda,  Erie  county, 
for  restricted  beneficial  enjoyment. 

The  attorney-general  approved  the  application  as  to  form, 
except  that  notice  was  not  advertised.  Section  14  of  the  Public 
Lands  Law  permits  a  first  extension  without  advertising. 

The  state  engineer  and  surveyor  reported  that  there  appears 
to  be  no  objection  to  giving  favorable  consideration  to  this  appli- 
cation, and  calls  attention  to  the  reason  why  the  conditions  in 
former  grant  have  not  been  complied  with. 

Mr.  Albert  E.  Jones,  attorney  for  applicants,  appeared  beforo 
the  board. 

On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  and  five  dollars 
patent  fee,  that  new  letters-patent  issue  to  Anna  L.  Cherry,  as  sole 
legatee  and  devisee  of  Moses  H.  Cherry,  and  William  R.  Cherry, 
for  the  lands  under  water  described  in  patent  dated  April  8,  1908, 
above  referred  to,  the  time  within  which  to  comply  with  condi- 
tions to  be  limited  to  three  years,  and  the  patent  to  be  subject  to 
revocation  by  the. state,  under  its  trust  powers,  for  the  benefit  of 
the  people  of  the  state. 
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Equitable  Realty  Company  applied  for  an  extension  of  time 
within  which  to  comply  with  conditions  contained  in  letters-patent 
issued  to  said  company  March  17,  1908. 

The  attorney-general  approves  the  application  as  to  form. 

The  state  engineer  and  surveyor  reported  that  there  appears 
to  be  no  objection  to  giving  favorable  consideration  to  this  appli- 
cation, and  calls  attention  to  the  reasons  why  the  conditions  in 
former  grant  have  not  been  complied  with. 

On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  and  five  dollars 
patent  fee,  that  new  letters-patent  issue  to  the  Equitable  Realty 
Company  in  the  same  form  and  covering  the  same  lands  as  the 
patent  issued  to  said  company  March  17,  1908,  above  referred  to, 
the  time  within  which  to  comply  with  conditions  to  be  limited  to 
three  years,  and  the  grant  to  be  subject  to  revocation  by  the  state 
under  its  trust  powers  for  the  benefit  of  the  people  of  the  state. 


Rjverview  Realty  Company  applied  for  an  extension  of  time 
within  which  to  comply  with  conditions  contained  in  letters-patent 
for  purposes  of  restricted  beneficial  enjoyment  issued  to  James 
S.  Polhcmiis  and  others  January  9,  190^2,  and  recorded  in  the 
office  of  the  secretary  of  state  in  vol.  51  of  Patents  at  page  45. 

The  said  River  View  Realty  Company  being  successor  in  title 
to  James  S.  Polhemus  and  others. 

The, first  extension  was  granted  December  29,  1906, 

Second  extension  December  4,   1909. 

This  is  an  application  for  a  third  extension. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  statutes  and  the  rules  and  regulations  of  the 
commissioners  of  the  land  office,  but  in  view  of  the  fact  that  the 
original  patent  included  a  narrow  strip  of  land  extending  about 
twenty  feet  below  high  water  mark  which  is  within  the  lines  of  a 
proposed  city  street  ki:own  as  the  Boulevard,  it  is  recommended, 
upon  the  suggestion  of.  the. corporation  counsel  of  the  city  of 
New  York  that  the  renewal  grant,  in  addition  to  the  usual  cove- 
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nants  and  conditions,  be  made  upon  the  further  covenant  on  the 
part  of  the  patentee,  that  the  patentee  will  not  erect  any  building 
or  structure  of  any  kind,  nature  or  description,  except  an  ap- 
proach or  approaches  to  docks,  upon  so  much  of  the  premises 
hereby  granted  between  the  high  water  line  and  the  exterior  line 
or  side  of  the  Boulevard  as  shown  upon  the  map  of  the  city  of 
New  York,  and  will  surrender  to  the  city  of  New  York  so  much 
of  the  lands  under  water  herein  described  as  lie  between  said 
Boulevard,  as  and  for  the  purpose  of  a  public  street  or  highway 
upon  notice  from  the  city  of  New  York  so  to  do. 

The  state  engineer  and  surveyor  approves  of  the  granting  of 
the   application. 

On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  and  five  dollars 
patent  fee,  that  new  letters-patent  issue  to  the  River  View  Realty 
Company,  for  the  same  lands  described  in  patent  to  said  com- 
pany December  4,  1909,  the  time  within  which  to  comply  with 
the  conditions  to  be  limited  to  three  years.  The  patent  to  eon- 
tain  the  usual  exceptions  and  reservations  relative  to  grants  of 
land  under  water  within  the  territory  of  the  city  of  New  York 
and  to  be  subject  to  revocation  by  the  state  under  its  trust  powers 
for  the  benefit  of  the  people  of  the  state;  and  the  covenant 
ferred  to  in  the  certificate  of  the  attorney-general  herein. 


In  the  matter  of  the  application  of  Sealshipt  Oyster  System 
for  grant  of  land  under  waters  of  Peconic  Bay  in  the  town  of 
Southold,  Suffolk  county,  for  restricted  beneficial  enjoyment, 
which  at  a  meeting  of  this  board  held  November  12,  1912,  was 
granted  and  letters-patent  ordered  to  issue  upon  payment  within 
three  months  from  that  date  of  $3,206.86  on  account  of  grant  and 
five  dollars  patent  fee,  the  attorney  for  applicant,  Herbert  E. 
Fordham,  asked  for  an  extension  of  time  to  complete  the  pur- 
chase. 

On  motion,  the  time  was  extended  to  May  12,  1912, 
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In  the  matter  of  the  application  of  Leon  Pallez,  as  non-owner, 
for  the  advertisement  and  sale  at  public  auction  of  lots  211,213, 
215,  217,  218,  220  and  252,  Gerow,  Taylor  &  Company's  property 
at  Eamapo,  Rockland  county,  N.  Y.,  which  was  reported  on  by 
the  comptroller  at  a  meeting  of  this  Board  held  July  20,  1912, 
and  referred  to  the  attorney-general,  the  following  report  was 
presented: 

STATE  OF  NEW  YORK: 

Office  of  the  ATTOBXEY-GEr^ERAL. 

Albany,  January  2S,  1013. 
Before  the  Commissioners  of  the  Land  Office: 

In  the  Matter  of  the  Petition  of  Leon  Pallez  for  the  advertisement  and  sale 
at  public  auction  of  certain  lots  in  Spring  Valley,  Town  of  Ramapo,  Rock- 
land County. 

To  the  Commisaioners  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  made  by  a  non-owner  for  lots  211, 
213,  215,  217,  218,  220  and  252  on  the  Gerow-Taylor  Company  map  made  by 
John  A.  Bogart,  surveyor,  1870.  These  lots  with  about  150  other  lots  shown 
on  the  same  map,  all  located  in  the  village  of  Spring  Valley,  Rockland  county, 
were  acquired  by  the  state  at  1885  and  1890  tax  sales.  The  lots  are  frbm 
40  to  50  feet  wide  and  about  100  feet  deep  and  said  tract  is  situate  upon  the 
Monsey  Nyack  Clarkstown  Turnpike  and  adjoining  streets.  A  copy  of  Bogart's 
map  is  tiled  in  the  state  comptroller's  office  as  map  817. 

I  understand  that  the  resolution  of  the  land  board,  regarding  the  inadvis- 
ability  of  the  sale  of  state  lands  until  a  committee  appointed  to  confer  with 
the  governor  to  ascertain  his  policy  witli  regard  to  the  sale  of  such  lands 
had  reported,  referred  only  to  loan  mortgage  property. 

These  lands  are  tax  lands  and  were  not  acquired  upon  the  foreclosure  of 
loan  mortgages. 

Respectfully  submitted, 

Tuoif  AS  Cabmody, 

A  ttomey-  OeneraL 

On  motion,  the  application  was  referred  for  appraisal  of  tho 
lands  applied  for. 


In  the  matter  of  the  application  of  Joseph  Haag  for  the  adver- 
tisement and  sale  at  public  auction  of  parcel  of  land  on  Olinville 
a-venue  in  the  borough  of  The  Bronx,  containing  about  forty-eight 
square  feet,  and  covered  by  United  States  loan  mortgage  No. 
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1035^  which  at  a  meeting  of  this  board  held  January  14,  1913^ 
the  state  engineer  and  surveyor  was  directed  to  advertise  and 
sell,  the  resolution  directing  the  sale  of  said  land  was  amended 
to  read  as  follows: 

On  motion,  the  state  engineer  and  surveyor  was  directed  to 
cause  said  lands  to  be  advertised  and  sold,  pursuant  to  statute 
and  the  regulations  of  this  board,  at  not  less  than  $100,  with  ad- 
dition of  cost  of  advertising  and  all  other  expenses  of  sale,  free 
and  clear  from  all  taxes  and  assessments.  The  terms  of  sale  to 
require  the  purchaser  to  pay  the  full  purchase  price  at  time  of 
sale,  notice  of  sale  to  be  published  in  the  Bronx  Sentinalj  and  the 
purchaser  to  receive  a  quit-claim  patent  upon  production  of  the 
treasurer's  receipt  in  full  of  payment  and  the  certificate  of  sale 
of  the  state  engineer  and  surveyor  for  such  lands.  The  sale  to 
be  held  at  a  place  in  the  city  of  New  York  to  be  designated  by  the 
state  engineer  and  surveyor. 


In  the  matter  of  the  application  (TTo.  2)  of  Frederick  P.  Fors^ 
ter  and  Henry  A.  Forster  for  the  advertisement  and  sale  at  pub- 
lic auction  of  that  portion  of  the  abandoned  old  Albany  Post 
Road  within  the  line  of  and  north  and  south  of  West  Two  Hun- 
dred and  Sixty-first  street,  described  as  parcel  D,  on  the  map  in 
the  application  herein,  in  the  borough  of  The  Bronx,  which  at  a 
meeting  of  this  board  held  December  12,  1912,  was  ordered  sold, 
and  which  was  sold  by  the  State  Engineer  and  Surveyor,  February 
19,  1913,  to  James  R.  Murphy,  the  state  engineer  was  directed 
to  except  from  the  lands  described  in  petition,  so  much  of  said 
premises  as  lie  within  the  limits  of  West  Two  Himdred  and  Sixty- 
first  street 
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Extracts  from  the  Minutes  of  the  Meeting  of  the  Commissioneks 
OF  THE  Land  Office,  held  at  the  Capitol  in  Albany,  N.  Y., 
on  Thursday  the  twenty-seventh  day  of  March,  1913,  relating 
to  Gbants  of  Land  by  the  State. 

In  the  matter  of  the  application  of  Frank  M.  Dain  and  Henry 
P.  Dain  for  grant  of  4.621  acres  of  land  under  waters  of  the  Hud- 
son river  at  Peekskill,  Westchester  county,  which  at  a  meeting  of 
this  board  held  February  27,  1913,  was  referred  for  appraisal,  the 
comptroller   reported    an  appraisal   by   J^Iessrs.    Blackmon    and 

Meyborg  at  $300  per  acre,  or $1,386  30 

Expenses  of  appraisal 12  98 

Expenses  of  former  appraisal 33  24 

Added  for  services 30  00 


Total $1,462  52 


Mr.  Leverett  F.  Crumb,  attorney  for  applicant,  appeared  be- 
fore the  board. 

On  motion,  the  above  appraisal  was  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $1,462.52 
on  account  of  grant  and  $5  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  Frank  M.  Dain  and 
Henry  P.  Dain  for  the  lands  under  water  described  in  modified 
map  and  modified  description.  The  patent  to  contain  the  usual 
exception  and  reservation  relative  to  grants  of  land  under  water 
in  front  of  projected  streets,  and  to  be  subject  to  revocation  by  the 
state  under  its  trust  powers  for  the  benefit  of  the  people  of  the 
state. 


In  the  matter  of  the  application  of  John  Smith,  Jr.,  as 
amended,  for  a  grant  of  2.62  acres  of  land  under  waters  of  the 
Hudson  river  at  Peekskill,  Westchester  county,  for  restricted  ben- 
eficial enjoyment,  which  at  a  meeting  of  this  board  held  Febru- 
ary 27,  1913,  was  reported  on  by  the  state  engineer  and  sur- 
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veyor  and  referred  for  appraisal,  the  comptroller  reported  the 
following: 

^^  That  said  land,  containing  2.621  acres,  is  appraised  by  M. 
F.  Blackmon  and  Bemhard  Meyborg  at  $300  an  acre,  or  $786 
for  restricted  beneficial  enjoyment;  and  that  their  joint  report 
and  their  receipted  bills  for  $12.98  for  expenses  Incurred  in 
making  the  appraisal  are  enclosed  herewith." 

Expenses  of  appraisal,  $17.26;  added  for  service,  $30.  Total 
$846.24. 

On  motion,  the  above  appraisal  was  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $846.24 
on  account  of  grant  and  $5  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  John  Smith,  Jr.,  for  the 
lands  under  water  described  in  modified  map  and  modified 
description.  The  patent  to  contain  the  usual  exception  and 
reservation  relative  to  grants  of  land  under  water  in  front  of 
projected  streets,  and  to  be  subject  to  revocation  by  the  state 
under  its  trust  powers  for  the  benefit  of  the  people  of  the  slate. 


Stephen  J.  Leonard  applied  for  a  grant  of  .3529  of  an  acre  of 
land  under  waters  of  Long  Island  Sound  in  the  town  of  Mama- 
roneck,  Westchester  county,  for  restricted  beneficial  enjoyment. 

The  attorney-general  certified  said  application  is  made  in 
accordance  with  the  statutes  relating  thereto;  and  also,  that  it  is 
made  in  accordance  with  the  rules  and  reflations  of  the  com- 
missioners of  the  land  office. 

The  state  engineer  and  surveyor  reported  that  the  maps  and 
description  have  been  examined  and  have  been  found  to  agree. 
No  remonstrance  has  been  filed  against  this  application.  The 
use  of  the  lands  for  the  purposes  specified  in  the  application  will 
not  interfere  with  navigation. 

The  comptroller  reported : 

"That  said  land  containing  3529/10000  of  an  acre  is  ap- 
praised by  Myron  F.  Blackmon  and  Bemhard  Meyborg  at  $550 
an  acre  or  $194.10  for  restricted  beneficial  enjoyment  and  that 
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their  joint  report  and  their  receipted  bills  for  $12.98  for  expen- 
ses incurred  in  making  the  appraisal  are  inclosed  herewith. 

"  In  my  opinion,  $10  in  addition  to  above  reported  costs  should 
be  charged  for  appraising  said  land." 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $217.08  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  Stephen  J.  Leonard  for 
the  lands  under  water  applied  for.  The  patent  to  contain  the 
usual  exception  and  reservation  relative  to  grants  of  land  imder 
water  in  front  of  projected  streets  and  to  be  subject  to  revocation 
by  the  state  under  its  trust  powers  for  the  benefit  of  the  people 
of  the  state. 


In  the  matter  of  the  application  of  Charlotte  P.  Gardner  for 
grant  of  land  under  waters  of  Jamaica  Bay  in  the  32nd  Ward 
of  the  borough  of  Brookl;v'n,  for  restricted  beneficial  enjoyment, 
which  at  a  meeting  of  this  board  held  April  25,  1912,  was  re- 
ported on  by  the  standing  oommictee  and  referred  to  the  state 
engineer  and  surveyor  for  examination  and  report,  the  following  , 
was  presented: 

STATE  OF  NEW  YORK: 

State  Engineer  and  Subvetob, 

Albany,  March  12,  1013. 
To  the  Honorahle  The  Commissioners  of  the  Land  Office,  Albany,  N,  Y.: 

Gentlemen. —  There  has  been  pending  before  the  commissioners  of  the  land 
office,  the  application  of  Charlotte  P.  Gardner  for  a  grant  of  land  under  the 
waters  of  Jamaica  bay.  This  application  was  referred  to  the  standing  com- 
mittee, which  committee  reported  under  date  of  February  14,  1912,  to  the 
land  board,  recommending  that  a  grant  be  made  to  the  applicant  of  so  much 
only  of  the  lands  applied  for  as  lies  within  the  pier  and  bulkhead  line  of 
1874  excepting  therefrom  the  area  prolongations  of  Eighty-fourth  and  Ei«jhty- 
fifth  streets  across  the  same  from  high  water  mark  to  the  said  pier  and  bulk- 
head lines,  upon  an  amended  map  and  description  to  be  submitted  by  the 
applicant  and  to  be  approved  by  the  state  engineer  and  surveyor. 

The  report  of  the  standing  committee  was  adopted  and  the  application 
referred  to  the  state  engineer  and  surveyor  for  examination  and  report. 
Pursuant  to  such  action  there  has  been  submitted  modified  map  and  descrip- 
tion  embracing  lands  in  accordance  vith  the  report  of  the  standing  committee 
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which  map  and  description  have  been,  found  to  agree  and  the  area  of  the 
lands  embraced  therein  estimated  to  be  correct. 

In  connection  with  this  application,  the  attention  of  the  commissioners  of 
the  land  office  is  respectfully  called  to  both  the  original  map  accompanying 
the  application  and  to  the  modified  map  in  that  what  purport  to  be  uplands, 
on  the  basis  of  which  the  application  for  the  grant  of  land  under  water  has 
been  made,  are  in  reality  lands  which  at  the  present  time  are  under  water 
and  beyond  the  present  shore  line.  Ihe  attention  of  the  board  is  called  to 
this  condition  to  the  end  that  a  determination  may  be  made,  which  would 
seem  to  be  a  legal  question,  as  to  whether  or  not  the  granting  of  letters- 
patent  for  the  lands  shown  on  the  modified  map  and  description  will  in  any 
way  conflict  with  the  riparian  rights  of  other  upland  owners  whose  property 
borders  upon  the  waters  of  Jamaica  bay  along  the  present  shore  line. 

Bespectfully, 

J.  A.  Bensel, 
State  Engineer  and  Surveyor, 

Mr.  George  A.  Wingate,  of  counsel  for  applicant,  appeared 
before  the  board. 

On  motion,  the  application  was  laid  on  the  table  and  permis- 
sion was  given  the  applicant  to  file  an  amended  map  and  amended 
description. 


Orren  G.  Staples  applied  for  a  grant  of  1/7  of  an  acre  of  land 
under  waters  of  Upper  Bay  at  Alexandria  Bay,  Jefferson  county, 
for  restricted  beneficial  enjoyment. 

The  attorney-general  certified  the  application  is  made  in 
accordance  with  the  statutes  relating  thereto;  and  also,  that  it  is 
made  in  accordance  with  the  rules  and  regulations  of  the  com- 
missioners of  the  land  office. 

The  state  engineer  and  surveyor  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 

State  Engineer  and  Surveyor, 

Albany,  February  25,  1013, 

To  the  Honorable  The  Commissioners  of  the  Land  Office,  Albany,  N.  T,: 

Gentlescen. —  There  has  been  referred  to  this  office  for  examination  and 
report,  the  papers  in  the  matter  of  the  application  of  Orren  G.  Staples  for 
a  grant  of  land  under  the  waters  of  Upper  Bay,  Alexandria  Bay,  Jefferson 
county,  for  the  purpose  of  restricted  beneficial  enjoyment. 

This  application,  together  with  the  accompanying  maps,  has  been  examined 
and.  it  is  found  that  the  lands  for  which  the  grant  is  sought  embrace  certain 
lands  which  might  properly  be  applied  for  by  the  adjacent  upland  owners. 
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The  United  States  Government  have  proposed  an  harbor  line  in  this  bay 
which  is  located  as  shown  on  the  sketch  attached  hereto  and  in  view  of  the 
course  of  the  shore  line  it  seems  advisable  to  locate  a  point  in  the  center  of 
the  bay  to  which  the  side  lines  of  grants  under  the  waters  of  this  bay  should 
converge  as  shown  on  the  attached  sketch. 

Tn  view  of  the  above  facts  it  is  recommended  that  the  application  of  the 
petitioner  be  denied  and  that  the  applicant  be  advised  of  the  necessity  to 
correct  the  maps  and  description  so  as  to  embrace  only  such  lands  as  those 
to  which  he  is  entitled,  the  side  lines  prolonged  terminating  at  the  point 
as  shown  on  the  sketch  attached  hereto. 

Respectfully, 

J.  A.  Bensel, 
State  Engineer  and  Surveyor, 

Mr,  Albert  R.  De  Young,  of  counsel  for  applicant,  appeared 
before  the  board. 

On  motion,  the  application  was  laid  on  the  table  and  permis- 
sion was  given  to  applicant  to  file  an  amended  map  and  amended 
description  in  accordance  with  the  report  of  the  state  engineer 
and  surveyor. 


In  the  matter  of  the  application  of  the  Sound  View  Land  and 
Improvement  Company  for  grant  of  land  under  waters  of  the 
East  river  at  Clason's  Point  in  the  borough  of  the  Bronx,  which 
at  a  meeting  of  this  board  held  December  30,  1910,  was  reported 
on  by  the  standing  committee,  and  denied,  the  applicant  pre- 
sented modified  description  and  asked  that  the  matter  be  reopened. 

Mr.  Gerald  J.  Barry,  of  counsel  for  applicant,  appeared  before 
the  board. 

Hon.  E.  J.  Freedman,  assistant  corporation  counsel  of  the 
city  of  New  York,  on  behalf  of  the  law  department  of  the  city 
of  New  York,  filed  the  following  objection: 

CITY  OF  NEW  YORK: 

Law  Department, 

oince  of  the  coeporation  goukbel, 

Hall  of  Recosda, 

March  26,  1013. 
To  the  Commissionera  of  the  Land  Office,  Albany,  TJ,  Y,: 

SiBS. —  In  January,  1910,  the  Sound  View  Land  and  Improvement  Com- 
pany fikd  an  application  with  the  commissioners  of  the  land  office  for  letters 
patent,  coTering  lands  undei^  'water  of  Bronx  river. 
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The  city  filed  a  remonstrance  against  the  issuance  of  the  letters  patent 
on  the  ground  that  it  owned  the  lands  under  water  and  that  the  street 
system  was  not  shown  on  the  maps. 

Ihe  application  was  referred  to  the  standing  committee  on  remonstrances 
and  a  hearing  was  had  on  April  13,  1910. 

On  December  14,  1010,  the  standing  committee  reported  that  the  city  had 
laid  out  streets  pursuant  to  chapter  466,  Law^s  of  1901;  that  the  description 
of  the  premises  overlapped  premises  previously  granted  to  adjoining  owners; 
that  the  application  cannot  be  approved  as  to  form  and  should  be  denied. 

At  a  meeting  of  the  land  commissioners  held  December  15,  1910,  the  above 
report  was  adopted  and  the  application  denied. 

This  office  was  served  on  March  21,  1913,  with  a  notice  of  an  application 
by  said  company  to  be  made  to  the  commissioners  of  the  land  office  on 
March  27,  1913,  to  reopen  and  reconsider  the  original  application  and  its 
denial  by  the  former  board,  nearly  two  and  a  half  years  ago. 

This  notice  is  accompanied  by  a  new  description  excepting  certain  streets, 
shown  on  a  map  on  a  large  scale  by  name,  from  out  of  the  premises  originally 
applied  for. 

No  other  maps  accompany  the  notice,  nor  is  said  map  accompanied  by  any 
affidavit  that  it  is  correct  or  that  the  amended  description  does  not  overlap 
the  grants  previously  made. 

The  city,  therefore,  asks  that  the  present  application  be  denied. 

Respectfully  yours, 

Q.  L.  Stesuno, 
Acting  Corporation  Counsel. 

On  motion,  the  matter  was  referred  to  the  standing  committee. 

S.  Blanche  Peabody  applied  for  a  grant  of  land  under  waters 
of  Lake  George  in  the  town  of  Caldwell,  Warren  coimty,  for 
restricted  beneficial  enjoyment 

The  attorney-general  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 
OmcE  or  THE  Attobney-Genebal. 

Albany,  March  19,  1913. 
Before  the  Commissioners  of  the  Land  Office: 
In  the  Matter  of  the  Application  of  S.  Blanche  Peabodt  for  a  grant  of  land 
under  waters  at  Lake  George  in  Caldwell,  Warren  County. 

To  the  Commisaioncrs  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  for  a  grant  of  land  under  waters  at 
Lake  George.  The  lands  under  water  applied  for  under  the  bed  of  Lake 
George  are  within  boundaries  of  Warren  county.  Chapter  332  of  the  Laws 
of  1893  (art.  VI,  chap.  43  of  the  General  Laws)  provides: 

"  Section  100.  Forest  Preserve. —  The  forest  preserve  shall  include  the  lands 
now  owned  or  hereafter  acquired  by  the  state  within  the  counties  o!  *  *  / 
Warren   ♦    ♦    ♦,  except 

1.  Lands  within  the  limits  of  any  village  or  city  and 


<i 
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**2.  Lands,  not  wild  lands,  acquired  by  the  state  on  foreclosure  of  mort- 
gages  •    •    *." 

1  his  statute  Was  in  force  when  the  present  Constitution  was  adopted,  which 
went  into  effect  January  1,  1896,  and  contained  the  following  clause: 

"Article  VII,  Section  7.  The  lands  of  the  state,  now  owned  or  hereafter 
acquired,  constituting  the  forest  preserve  as  now  fixed  by  law,  shall  be 
forever  kept  as  wild  forest  lands.  I  hey  shall  not  be  leased,  sold  or  exchanged, 
ur  be  taken  by  any  corporation,  public  or  private,  nor  shall  the  timber 
thereon  be  sold,  removed  or  destroyed." 

In  my  opinion  to  the  senate  of  this  state,  dated  December  30,  1012,  I 
expressed  the  opinion  that  the  charter  of  the  Long  Sault  Development  Com- 
pany violated  section  7  of  article  VII  of  the  State  Constitution  for  the 
reason  that  the  grant  to  said  company  was  for  a  grant  of  lands  under  the 
bed  of  the  St.  Lawrence  river  within  St.  Lawrence  county  and  also  within 
the  forest  preserve. 

Hon.  Eugene  Lamb  Richards,  Jr.,  counsel  of  the  conservation  commission, 
to  whom  this  application  has  been  referred,  also  reports  that  it  is  his 
opinion  that  this  land  under  the  waters  of  Lake  George  is  a  part  of  the 
forest  preserve  and  is  not  the  subject  of  a  grant  by  your  honorable  board. 
I  would,  therefore,  recommend  that  the  application  be  denied. 

Respectfully  submitted, 

Thomas  Cabmodt, 

A  ttomey-Oeneral. 

Mr.  Thomas  Hun,  of  counsel  for  applicant,  appeared  before  the 
board,  and  asked  permission  to  withdraw  the  application,  which 
was  granted. 


Dixon  G.  Hughes  applied  for  a  grant  of  4.44  acres  of  land 
under  waters  of  Staten  Island  Sound  or  Arthur  Kill  at  Kossvillo 
in  the  borough  of  Eichmond,  for  restricted  beneficial  enjoyment. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  provisions  of  the  statutes  relating  thereto; 
and  also,  in  accordance  with  the  rules  and  regulations  of  the 
commissioners  of  the  land  office,  but  in  view  of  the  fact  that  the 
applicant  declares  no  intention  of  filling  in  the  land  applied  for 
and  as  it  is  contrary  to  the  practice  of  the  land  board  to  make 
water  grants  for  purposes  of  shell  fish  cultivation  or  otherwise 
than  for  permanent  improvements,  he  thinks  the  applicant  should 
file  modified  map  and  modied  description  of  lands  actually  re- 
quired by  him  for  boat  house  and  dock. 

The  state  engineer  reported  that  the  maps  and  description 
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accompanying  this  application  have  been  examined  and  found  to 
agree  and  the  area  of  the  land  included  therein  is  estimated  to 
be  correct.  The  lands  for  which  the  application  is  made  are 
within  the  pier  and  bulkhead  line  and  therefore  will  not  inter- 
fere with  navigation. 

The  land  board  has  previously  issued  letters-patent  for  the 
lands  under  water  on  either  side  of  the  lands  petitioned  for  by 
the  applicant. 

The  purposes  for  which  the  grant  is  desired,  as  stated  in  the 
affidavit  of  the  applicant,  are: 

"  The  erection  of  a  boat  hquse,  between  high  and  low  water 
mark,  also  for  shelling  the  beach  to  catch  oyster  seed;  the  land 
applied  for  under  water  to  plant  oysters  on,  and  a  dock,  or  run- 
way, to  attach  a  float  to  for  the  purpose  of  a  landing  for  my 
motor  boat,  or  for  filling  in  a  part  of  the  same ;  also  to  keep  the 
beach  clean.'' 

On  motion,  the  application  was  laid  on  the  table  and  permis- 
sion given  the  applicant  to  file  an  amended  map  and  description 
showing  the  area  required  for  filling  in  or  building  purposes. 


In  the  matter  of  the  application  of  Greenway  Brewery  for 
grant  of  abandoned  Erie  canal  lands  in  the  city  of  Syracuse, 
which  at  a  meeting  of  this  board  held  Jime  20,  1912,  was 
granted  and  quit-claim  letters-patent  ordered  to  issue  upon  pay- 
ment within  three  months  of  that  date  of  $1,004.41  on  account  of 
grant  and  $5  patent  fee,  attorneys  for  applicant  tendered  a  New 
York  draft  in  payment  for  the  amount  fixed  by  the  board. 

On  motion,  the  time  within  which  payment  could  be  made  was 
extended  to  March  31,  1913. 


The  Kanes  Falls  Electric  Company  applied  for  permission  to 
construct  an  electric  transmission  line  along  the  highway  through 
the  lands  of  the  state  of  New  York  occupied  for  prison  purposes 
at  Comstock,  Washington  county. 

The  attorney-general  reported  thereon  as  follows  ^-     -        - 


Grants  of  Land  by  the  State.  529 


Commissioners  of  the  Land  Office. 


STATE  OF  NEW  YORK: 
Office  of  the  Attobney-General. 

Albany,  March  Id,  1913. 
Before  the  Commissioners  of  the  Land  Office: 
In  the  Matter  of  the  Application  of  the  Kanes  Falls  Electbic  Company 
for  permission  to  construct  an  electrical  transmission  line  along  the  highway 
through  the  lands  of  the  state  of  New  York  occupied  for  prison  purposes 
at  Comstock,  Washington  County. 

To  the  Commiaaionera  of  the  Land  Offioe: 

Gentlemen. —  The  petition  of  Kanes  Falls  Electric  Company  shows  that 
it  has  a  power  plant  for  the  purpose  of  generating  electricity  located  in  the 
town  of  Fort  Ann,  Wai^ington  county,  and  desires  to  run  a  transmission  line 
from  its  plant  to  Granville  through  the  Great  Meadows  Prison  property 
along  the  highway  leading  from  Comstock,  N.  Y.,  and  asks  permission  to 
erect  and  maintain  a  transmission  line  consisting  of  four  transmission  wires 
together  with  two  tek phone  wires  to  be  strung  on  steel  poles  along  said  high- 
way together  with  right  to  transmit  electrical  current  thereover. 

It  appears  that  the  petitioner  recently  applied  to  Hon.  Joseph  F.  Scott, 
superintendent  of  prisons,  for  such  permission  and  that  such  permission  was 
not  granted  because  of  lack  of  authority  on  the  part  of  the  superintendent 
to  issue  such  a  permit.  It  is  my  opinion  that  your  honorable  board  has  no 
power  to  issue  letters-patent  for  any  such  easement,  but  I  have  no  doubt 
that  you  may  have  power  to  pass  a  resolution  granting  a  revocable  license 
to  said  company.  I  would  recommend,  however,  that  the  state  prison 
department  be  conferred  with  before  granting  said  license. 

Respectfully  submitted, 

Thomas  CabmodT) 

A  ttomey-OenertU. 

On  motion,  the  above  report  was  adopted  and  the  application 
referred  to  the  prison  department. 


In  the  matter  of  the  application  of  Leon  Pallez  for  the  ad- 
vertisement and  sale  at  public  auction  of  tax  lands  in  the  town 
of  Eamapo,  Rockland  county,  which  at  a  meeting  of  this  board 
held  February  27,  1913,  was  referred  for  appraisal,  the  following 
report  was  presented: 

STATE  OF  NEW  YORK: 
Comptboller's  Office, 

Albany,  March  13,  1913. 
To  the  Commieaionera  of  the  Land  Office,  Albany,  N.  Y,: 

Gentlemen. —  On  the  enclosed  application  of  Leon  Falles  for  the  advertise- 
ment and  sale  at  piiblic  auction  of  the  lands  described  as 
Deft.  Rep.  Vol.  IV  34 
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Rockland  County, 

Ramapo,  Town  of, 

Gerow  Taylor  &  Company's  Property, 

John  A.  Bogart's  Map,  1870 

Lots  211,  213,  215,  217,  218,  220  &  252 

which  was  referred  to  this  office  for  appraisal 

I  have  the  honer  to  report. 

That  said  lands  are  appraised  by  M.  F.  Blackmon  and  Bemhard  Meyborg 
at  $25  each  for  lots  211  and  213,  $35  each,  for  lots  217-218  and  220,  $G0 
tor  lot  215  and  $100  for  lot  252  making  a  total  valuation  of  $315,  for  the 
seven  lots  and  that  their  joint  report  (which  ^ee)  and  their  receipted  bills 
for  $12.08  for  expenses  incurred  in  making  the  appraisal  are  enclosed  herewith. 

Respectfully  submitted, 

Wk.  Sohheb, 

Comptroller* 

On  motion,  the  above  appraisal  was  adopted,  and  the  state 
engineer  and  surveyor  was  directed  to  cause  said  lands  to  be 
advertised  and  sold  pursuant  to  statute  and  the  regulations  of  this 
board  at  not  less  than  the  appraised  value  and  expenses  of  sale. 
The  terms  of  sale  to  require  the  purchaser  to  pay  the  full  pur- 
chase price  at  time  of  sale.  Notice  of  sale  to  be  published  in  the 
Eockland  County  Times,  Haverstraw,  N.  Y.,  and  the  purchaser 
to  receive  a  quit-claim  patent  upon  production  of  the  treasurer's 
receipt  in  full  of  payment  and  the  certificate  of  sale  of  the  stato 
engineer  and  surveyor  for  such  lands. 


In  the  matter  of  the  application  of  M.  P.  Neal  &  Company 
for  the  advertisement  and  sale  at  public  auction  of  lots  103,  104: 
and  105,  Old  Fortification  Block  No.  2,  West  Oswego,  N.  Y., 
which  at  a  meeting  of  this  board  held  February  27,  1913,  was 
referred  for  appraisal,  the  comptroller  reported  that  the  lands 
are  appraised  by  William  D.  Powers  at  $100,  $100  and  $150, 
respecftively,  a  total  of  $350  for  the  three  lots  applied  for,  and 
that  his  report  (which  see)  and  his  receipted  bill  for  $5.85  for 
expenses  incurred  in  making  the  appraisal,  are  enclosed  herewith. 

On  motion,  the  above  appraisal  was  adopted,  and  the  state 
engineer  and  Burveyor  was  directed  to  cause  said  lands  to  be 
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advertised  and  sold  pursuant  to  statute  and  the  regulations  of  this 
board  at  not  less  than  the  appraised  value  and  expenses  of  sale. 
The  terms  of  sale  to  require  the  purchaser  to  pay  the  full  pur- 
chase price  at  time  of  sala  Notice  of  sale  to  be  published  in  the 
Oswego  Semi-Weekly  Palladium  and  the  purchaser  to  receive  a 
quit-claim  patent  upon  production  of  the  treasurer's  receipt  in 
full  of  payment,  and  the  certificate  of  sale  of  the  state  engineer 
and  surveyor  for  such  lands. 


In  the  matter  of  the  application  of  Frederick  Zibelin  for  the 
advertisement  and  sale  at  public  auction  of  a  portion  of  the 
abandoned  Old  Albany  Post  Road  at  the  southwest  comer  of 
Broadway  and  Mosholu  avenue  in  the  twenty-fourth  ward  of  the 
city  of  New  York,  borough  of  the  Bronx,  which  at  a  meeting  of 
this  board  held  February  27,  1913,  was  reported  on  by  the  attor- 
ney-general and  the  state  engineer  and  surveyor  and  referred  for 
appraisal,  the  comptroller  reported  an  appraisal  by  Messrs. 
Blackmon  and  Meyborg  at  $8,000;  expenses,  $12.99,  total 
$8,012.99. 

Mr.  S.  P.  Savage,  of  counsel  for  applicant,  appeared  before 
the  board,  and  after  discussing  the  matter  the  state  engineer 
and  surveyor  was  directed  to  cause  said  lands  to  be  advertised 
and  sold  at  public  auction,  pursuant  to  statute  and  the  regula- 
tions of  this  board,  at  not  less  than  $200  and  expenses  of  sale. 
The  terms  of  sale  to  require  the  purchaser  to  pay  the  full  pur- 
chase price  at  time  of  sale.  Notice  of  sale  to  be  published  in  the 
Bronx  Sentinal,  and  the  purchaser  to  receive  a  quit-claim  patent 
upon  production  of  the  treasurer's  receipt  in  full  of  payment, 
and  the  certificate  of  sale  of  the  state  engineer  and  surveyor  for 
such  lands. 

The  grant  to  be  made  upon  the  express  condition  that  in  case 
the  title  of  the  state  to  the  premises  hereby  conveyed  shall  fail 
or  hereafter  be  determined  to  be  invalid,  the  grantee  shall  have 
no  claim  against  the  state  of  New  York  for  the  purchase  price 
or  any  other  amount  by  reason  of  any  such  failure  op  declared 
invalidity  of  title. 
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In  the  matter  of  the  application  of  Matilda  Natge  to  acquire 
the  state's  interest  in  two  lots  in  the  borough  of  Queens,  Queens 
county,  N.  Y.,  which  escheated  to  the  state  on  the  death  of 
Henry  von  Frieling,  an  alien,  which  at  a  meeting  of  this  board 
held  February  27,  1913,  was  laid  on  the  table  to  give  the  attorney 
an  opportunity  to  file  a  written  offer  of  what  his  client  is  willing 
to  give  for  the  state's  interest  in  said  property,  the  following 
offer  was  presented : 

In  the  Matter  of  the  Petition  of  Matilda  Natqe,  for  release  of  property 
esclieated  to  the  people  of  the  state  of  New  York  belonging  to  Hbnby  von 
Frielino,  deceased. 

To  the  Commiesionera  of  the  Land  Office: 

I,  Matilda  Natge,  the  petitioner  herein,  offer  to  purchase  all  the  right, 
title  and  interest  of  the  state  of  New  York  in  the  land  affected  lerein  for 
$240,  and  $12.42  expenses  and  $2  patent  fee,  making  a  total  of  $254.42  based 
on  as  follows: 

Appraised  value  of  property  $1,200 

State's  of  New  York  interest, 

%  of  this  $400 

less   %   of   average   taxes   paid   for   31   years, 

1881-1012  by   petitioner  on  state's   interest 

of  property.  $109  02 

and  average  interest  thereon  50  153  02 

—  ■ 

$240  OS 


I  offer  to  pay  this  $254.42  within  ten  (10)  days  from  the  acceptance  thereof. 

Dated,  February  28,  1913. 

Matilda  Natge, 

Petitioner. 

By  Sayixs  Bbothebs, 

Attorneys. 

On  motion,  it  was  ordered  upon  payment  of  $252.42  on 
account  of  grant  and  $2  patent  fee,  that  quit-claim  letters-patent 
issue  to  Matilda  Natge  for  the  lands  applied  for. 


Daniel  O'Neil  applied  for  permission  to  work  a  garnet  mine 
on  lots  2,  26  and  31,  township  25,  Totten  and  Crossfield's  pur- 
chase. 

The  attorney-general  reported  thereon  as  follows: 
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STATE  OF  NEW  YORK: 
Office  of  the  Attobnet-Gbxebal. 

Albany,  February  26,  1013. 
Tefore  the  Commissiouera  of  the  Land  Office: 
In  the  Matter  of  the  Application  of  Daniel  O'Neil  for  permiaaion  to  work 
a  garnet  mine  on  atate  landa  in  the  foreat  preaerve  in  the  Town  of  Mlnervai 
Kaaex  county. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  I  return  the  application  of  Mr.  0*Neil  for  permiaaion  to 
worlw  garnet  minea  upon  foreat  preaerve  landa  together  with  letter  from  the 
conservation  commission  in  regard  thereto,  recommending  the  denial  of  tlie 
application  upon  the  ground  that  the  atate  Conatitution  prohibita  the  uae 
of  these  landa  for  mining  purpoaea. 

I  agree  with  the  conaervation  commiaaion  in  their  concluaion  and  recom- 
mend the  denial  of  the  application. 

Reapectfullj  submitted, 

TnoMAS  Carmody, 

Attorney -QefieraU 

On  motion,  the  above  report  was  adopted  and  the  application 
was  denied. 


John  E.  Dusseldorf,  as  executor  and  trustee  under  the  last  will 
and  testament  of  Otto  L.  Dusseldorf,  deceased,  applied  for  release 
of  the  state's  interest  in  and  to  certain  escheat  property  known  as 
No.  132  West  Twenty-sixth  street,  Manhattan. 

The  attorney-general  reported  thereon  as  follows: 

state  of  new  YORK: 
Office  of  the  Attoenet-Gexebal. 

Albany,  March  25,  1013. 
Before  the  Commiaaionera  of  the  Land  Office: 
In  the  Matter  of  the  Application  of  John  E.  Dusseldobf  aa  executor  and 
truatee  under  the  laat  will  and  testament  of  Otto  L.  Dusseldorf,  deceased, 
for  a  release  of  an  interest   in  escheated  landa  known  aa  No.   132  Weat 
Twenty-aixth  atreet,  Manhattan,  New  York  city. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  petition  and  aupplcmental  petition  herein  with  accom- 
panying papera  show  that  Yaabel  Marti  de  Escalante  in  the  year  1864  pur- 
chased the  premises  now  known  aa  No.  132  West  Twenty-sixth  strtet,  Man- 
hattan, New  York  city,  and  died  seized  thereof  on  August  10,  1875,  leavinj? 
her  huaband  and  aeven  children.  She  left  a  will  dated  June  5,  1867,  admitted 
to  probate  by  the  aurrogate  of  New  York  county  on  February  19,  1876,  whereby 
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she  devised  all  of  her  estate,  real  and  personal,  to  her  husband,  Florencio 
Escalante  in  fee.  Ihe  decedent's  youngest  child,  Joseph  Escalante,  was  bom 
after  tl.e  date  of  the  will  and  therefore  notwithstanding  the  will,  under  the 
laws  of  this  state,  an  undivided  one-seventh  interest  in  said  premises  would 
have  passed  by  descent  to  said  Joseph  if  he  were  legally  competent  to  take, 
subject,  however,  to  the  courtesy  of  his  father,  Florencio,  for  life.  It 
appears  that  Florencio  Escalante,  the  father  of  said  Joseph,  was  naturalized 
in  this  state  on  January  3,  1887.  He  afterwards  returned  to  Spain,  the 
country  of  his  nativity,  and  died  in  Barcelona,  March  20,  1892.  Joseph  was 
born  there  on  February  5,  1S69,  and  died  there  January  6,  1891,  unmarried, 
intestate  and  without  issue.  On  February  3,  1880,  Florencio  Escalante  con- 
veyed the  premises  in  question  as  devisee  under  the  will  of  his  deceased  wife 
to  Otto  L.  Dusseldorf  for  a  consideration  of  $6,600.  Otto  L.  Dusseldorf  died 
in  this  state  March  6,  1897,  leaving  a  will  admitted  to  probate  on  May  3, 
1897,  in  Suffolk  county  whereby  he  devised  all  his  real  estate  to  the  peti- 
tioner, John  £.  Dusseldorf,  as  executor  and  trustee  with  power  of  sale  thereof. 
Said  premises  were  mortgaged  by  Otto  L.  Dusseldorf  and  his  executor  to 
the  amount  of  $5,500.  Ihe  published  notice  of  application  for  release  is 
of  that  interest  which  may  have  escheated  to  the  state  which  was  owned  by 
Joseph  Escalante  at  the  time  of  his  decease.  It  does  not  appear  that  Joseph 
Escalante  ever  claimed  American  citizenship  and  it  may  be  fairly  assumed 
tl.at  he  died  an  alien.  It  appears  that  the  assessed  valuation  of  the  whole 
of  the  premises  is  $31,000.  The  real  market  value  thereof  does  not  appear, 
and  should  be  appraised. 

This  application  is  made  pursuant  to  section  60  of  the  Public  Lands  Law 
by  the  executor  of  a  grantee  who,  but  for  his  death,  could  have  presented  the 
same.  The  rules  and  regulations  of  the  land  board  governing  such  applica- 
tions have  been  duly  complied  with,  and  in  my  opinion  your  honorable  board 
has  full  power  to  release  to  the  petitioner  the  undivided  one-seventh  interest 
in  said  premises  which  escheated  to  the  state  upon  the  death  of  Joseph  Esca- 
lante upon  such  terms  and  conditions  as  may  be  deemed  just.  This  does  not 
appear  to  be  a  case  where  a  release  should  be  made  without  consideration. 

Respectfully  submitted, 

Thomas  Cabmodt, 

Attomey-QeneroL 

On  motion,  the  above  report  was  adopted  and  the  application 
referred  for  appraisal  of  the  lands  applied  for. 


Grants  of  Land  by  the  Stats*  535 


CommissionerB  of  the  Land  Office. 


Extracts  from  the  Minutes  of  a  Meeting  of  the  Commissionebs 
OF  THE  Land  Office,  held  at  the  office  of  the  Secretary  of 
State  on  Wednesday,  April  23,  1913,  relating  to  Grants  of 
Land  by  the  State. 

In  the  matter  of  the  application  of  the  Tompkins  Cove  Stone 
Company  for  grant  of  land  under  waters  of  the  Hudson  river 
at  Tompkins  Cove,  town  of  Stony  Point,  Rockland  county,  which 
at  a  meeting  of  this  Board  held  November  12,  1912,  was  granted, 
and  upon  application  to  eliminate  the  proposed  revocation  clause 
was  on  January  13,  1913,  referred  to  the  standing  committee,  the 
attorney-general,  for  said  committee,  submitted  the  following: 

state  of  new  YORK: 
Office  of  the  Aitobnet-Genebal. 

Albany,  April  I,  1913. 

In  the  Matter  of  the  AppUcation  of  the  Tompkins  Cove  Stone  Coutany,  for 
a  Grant  of  Land  under  the  waters  of  the  Hudson  River,  at  Tompkins  Cove, 
Rockland  County,  N.  Y. 

To  the  Commiasionera  of  the  Land  Office: 

Gentlemen-. —  An  application  was  made  in  the  above-entitled  proceeding 
for  a  modification  of  the  following  clause  inserted  in  the  grant  made  by  the 
commissioners  of  the  land  office  to  the  applicant: 

"Ihis  grant  is  made  subject  to  revocation  by  the  state  under  its  trust 
powers  for  the  benefit  of  the  people  of  the  state/' 

This  clause  was  inserted  after  careful  consideration  and  under  my  advice 
by  the  commissioners  of  the  land  office,  on  the  29th  day  of  February,  1912, 
The  applicant  herein,  through  its  attorneys,  Warner,  Wells  &  Korb,  made  an 
oral  request  to  me,  sometime  since,  that  this  revocation  clause  be  changed. 
I  reached  the  conclusion,  and  so  informed  the  attorneys  for  the  applicant 
that  I  was  opposed  to  changing  this  clause. 

The  written  memoranda  submitted  by  the  attorneys  for  the  consideration 
of  this  board,  and  which  I  have  examined,  suggests  no  legal  objection  to  this 
revocation  clause.  I  believe  the  revocation  clause  should  be  retained,  if  not 
in  its  present  form  at  least  in  substance. 

I  have  frequently  advised  the  commissioners  of  the  land  office  that  the  state 
has  not  the  power  to  grant  irrevocable  permits  for  the  use  of  land  under  the 
waters  of  navigable  streams.  This  question  has  often  received  the  considera* 
tion  of  our  courts  and  the  courts  have  uniformly  held  that  the  right  of  the 
btate  in  navigable  streams  is  a  sovereign  right  and  not  a  proprietary  right. 
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It,  therefore,  has  nothing  to  give  but  the  use  of  the  lands  under  waters  of 
navigable  streams,  the  title  being  in  the  people  of  the  state,  and  any  use  or 
benefit  which  is  granted  by  the  state  is  subject  to  revocation  in  the  interest 
of  the  people.  I  he  clause  inserted  in  the  grant  expresses  this  legal  principle. 
I  believe  it  should  be  rigidly  maintained. 

Respectfully  submitted, 

Thomas  Cabmody, 

Attorney-General. 

On  motion^  the  above  report  was  adopted,  and  the  action  of 
this  board  taken  November  12,  1912,  was  affirmed,  and  the  ap- 
plicant was  given  thirty  days  from  this  date  to  complete  the  pur- 
chase^ 


George  N.  Williams,  Jr.,  applied  for  an  extension  of  time 
within  which  to  comply  with  conditions  in  letters-patent  issued 
to  B.  A.  and  G.  N.  Williams  (Inc.)  June  17,  1908,  for  lands 
under  waters  of  the  East  river  in  the  borough  of  Queens,  for 
restricted  beneficial  enjoyment. 
,    The  attorney-general  approves  as  to  form. 

The  corporation  counsel  and  the  commissioner  of  docks  of 
the  city  of  New  York  report  that  inasmuch  as  the  remonstrance 
to  the  original  application  was  overruled,  the  city  of  New  York 
has  nothing  further  to  offer,  and  requests  that  the  usual  term» 
and  conditions  be  inserted  in  patent  protecting  the  city's  interest. 

On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  and  five  dol- 
lars patent  fee,  that  new  letters-patent  issue  to  George  N.  Wil- 
liams, Jr.,  for  the  lands  under  water  described  in  patent  to  B.  A. 
&  G.  N.  Williams  (Inc.)  June  17,  1908,  the  time  within  which, 
to  comply  with  conditions  to  be  limited  to  three  years  from  June 
17,  1913.  The  patent  to  contain  the  usual  exceptions  and  re- 
servations  relative  to  grants  of  land  under  water  within  the  terri- 
tory of  the  city  of  New  York,  and  to  be  subject  to  revocation  by 
the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
the  state. 
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Caroline  S.  Whittemore  and  Charles  E.  Whittemore  applied 
for  an  extension  of  time  within  which  to  comply  with  conditions 
contained  in  letters-patent  issued  to  applicants  in  1899. 

The  attorney-general  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 
Otfice  of  thk  Attobney-Gbi^ebal. 

Albany,  April  10,  1013. 
Before  the  commissioners  of  the  land  ofBce: 
In  the  Matter  of  the  Application  of  Caroline  S.  and  Chables  A.  Whittemobb 
for  an  extension  of  time  within  which  to  comply  with  the  conditions  con- 
tained in  a  water  grant. 

To  the  Commissionera  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  for  a  fourth  extension  of  a  water 
grant  originally  made  in  1899.  The  last  extension  expired  December  29,  1911. 
On  December  28,  1011,  your  honorable  board  declined  to  waive  the  rule 
requiring  advertisement  of  an  application  by  these  petitioners  for  a  further 
extension.  Accordingly  these  petitioners  thereafter  did,  instead  of  applying 
for  a  new  grant,  advertise  for  a  further  renewal  of  the  old  grant  and  this 
present  application  was  filed  February  25,  1913.  The  corporation  counsel  of 
the  city  of  New  York  protests  against  this  application  upon  the  grounds 
aforesaid;  and  that  since  the  denial  of  applicants'  request  to  waive  the  rule 
requiring  advertisement  over  a  year  has  elapsed  and  more  than  a  year  has 
elapsed  since  the  time,  within  which  improvements  were  required  to  be  made, 
expired.  Fourteen  and  one-half  years  have  elapsed  since  the  granting  of  the 
original  letters-patent  and  not  the  slightest  attempt  to  construct  any  improve- 
ments has  been  made.  The  corporation  counsel  calls  attention  to  the  fact 
that  no  maps  showing  the  location  of  the  premises  were  served  with  the  notice 
and  be  states  that  he  is  unable  to  determine  the  exact  location  of  the 
property  and  whether  any  city  streets  intersect  the  lands  under  water 
applied  for. 

It  is  my  opinion  that  this  application  for  a  renewal  filed  so  long  after 
the  grant  had  expired  should  be  denied  with  leave  to  the  petitioners  to  file 
an  application  for  a  new  grant  upon  the  usual  rules  governing  original  water 
grants. 

Respectfully  submitted, 

Thohas  Cabmodt, 

Attomey-Oeneral, 

On  motion,  the  above  report  was  adopted  and  the  application 
was  denied. 


Southern  Ship  Building  Company  applied  for  a  confirmatory 
grant  of  lands  under  waters  of  Arthur  Kill  in  the  fifth  ward  of 
the  borough  of  Richmond  on  a  corrected  description.     The  oriff- 
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inal  patent  was  issued  March  9,  1908,  for  restricted  beneficial 
enjoyment,  to  erect  on  the  lands  granted  a  dock  or  pier  of  a 
substantial  character. 

The  attorney-general  certifies  the  application  is  made  in  accord- 
ance with  the  statutes  and  rules  of  the  board,  and  states  that  this 
is  not  an  application  for  a  confirmatory  grant  authorized  by  sec- 
tion 11  of  the  Public  Lands  Law  nor  can  it  be  regarded  as  a  new 
application,  for  certain  rules  governing  new  applications  have 
not  been  complied  with.  Applicant's  map  shows  that  about  one 
hundred  and  sixteen  thousandths  of  an  acre  out  of  five  and  six 
hundred  and  seventy-seven  thousandths  acres  granted  in  1908 
have  been  improved  by  erection  of  a  dock  on  piles. 

The  state  engineer  reported:  That  applicant  made  certain  im- 
provements on  the  lands  in  question  under  the  terms  of  the  orig- 
inal letters-patent  and  it  is  set  forth  that  the  applicant  intends 
to  make  further  improvements  on  the  lands  applied  for.  There 
appears  to  be  no  objection  to  extending  the  time  for  complying 
with  the  conditions  of  original  letters-patent  from  an  engineering 
point  of  view  if  the  land  board  desires  to  act  along  said  lines. 

The  commissioner  of  docks  of  the  city  of  New  York  reported : 
The  commissioner  of  docks  of  the  city  of  Now  York  having 
examined  the  above-mentioned  application,  hereby  certifies  to  the 
commissioners  of  the  land  office  that  in  his  opinion  the  granting 
of  the  same  will  not  conflict  with  the  rights  of  the  city  of  New 
York  under  the  Greater  New  York  Charter,  as  amended,  and  will 
not  be  otherwise  injurious  to  the  public  interests  of  said  city. 

The  corporation  counsel  of  the  city  of  New  York  reported: 
As  the  citv  of  New  York  makes  no  claim  of  title  to  the  lands 
finder  water  applied  for,  no  remonstrance  will  be  filed. 

On  motion,  it  was  ordered  upon  payment  within  three  months 
from  this  date  of  fifty  dollars  on  account  of  grant  of  five  dollars 
pate^it  fee,  that  new  letters-patent  issue  to  the  Southern  Ship 
Buildipg  Company  for  the  lands  described  in  corrected  descrip- 
tion, the  patent  to  contain  the  usual  exceptions  and  reservations 
relative  to  grants  of  lard  under  water  within  the  territory  of  the 
city  of  Now  York,  and  to  be  subject  to  revocation  by  the  state 
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under  its  trust  powers  for  the  benefit  of  the  people  of  the  state. 
The  lime  within  which  to  comply  with  conditions  in  the  patent 
to  be  limited  to  three  years  from  March  9^  1913. 


Knickerbocker  Ice  Company  applied  for  a  grant  of  seven  one 
hundredths  of  an  acre  of  land  under  waters  of  the  Hudson  river 
at  Catskilly  Greene  county,  for  restricted  beneficial  enjoyment. 

The  attorney-general  certified  the  application  is  made  in  accord- 
ance with  the  statutes  and  rules  of  the  board. 

The  state  engineer  reported  that  the  use  of  the  lands  applied 
for  for  the  purposes  specified  will  not  interfere  with  navigation. 

The  comptroller  reported:  "That  said  land  containing  7/100 
of  an  acre  is  appraised  by  Wm.  D.  Powers  at  $100  and  that  his 
report  and  his  receipted  bill  for  $8.97  for  expenses  incurred  in 
making  the  appraisal  are  enclosed  herewith. 

"  In  my  opinion  $10  in  addition  to  above  reported  costs  should 
bo  charged  for  appraising  said  land." 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $118.97  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for  re- 
stricted beneficial  enjoyment  issue  to  the  Knickerbocker  Ice  Com- 
pany for  the  lands  under  water  applied  for.  The  patent  to  con- 
tain the  usual  exception  and  reservation  relative  to  grants  of  land 
under  water  in  front  of  projected  streets,  and  to  be  subject  to 
revocation  by  the  state  under  its  trust  powers  for  the  benefit  of 
the  people  of  the  state. 


The  Now  York  Central  and  Hudson  River  Railroad  Company 
applied  pursuant  to  section  18  of  the  Railroad  Law  for  two  par- 
cols  of  land  under  waters  of  the  Hudson  river  at  Stockport, 
Columbia  county,  for  purposes  of  its  incorporation. 

The  attorney-general  certified  the  application  is  made  in  ac- 
cordance with  the  provisions  of  section  18  of  the  Railroad  Law, 
and  with  the  rules  of  the  board. 
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The  state  engineer  reported:  No  pier  and  bulkhead  line  has 
been  established  and  no  remonstrance  to  this  application  has  been 
filed,  and  the  use. of  the  lands  applied  for  will  not  interfere  with 
navigation. 

The  comptroller  reported :  "  That  said  land  consisting  of  two 
parcels,  viz. :  Parcel  No.  1,  53/100  of  an  acre  and  Parcel  No.  2, 
1  71/100  acres,  total  2  24/100  a.  is  appraised  by  Wm.  D.  Powers 
at  $200  an  acre  or  $448,  and  that  his  report  and  his  receipted  bill 
for  $8.97  for  expenses  incurred  in  making  the  appraisal  are  en- 
closed herewith.  In  my  opinion  $30  in  addition  to  the  above  re- 
ported costs  should  be  charged  for  appraising  said  land." 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $486.97  on 
account  of  grant  and  $10  patent  fee,  that  letters-patent  issue  to 
the  New  York  Central  and  Hudson  River  Railroad  Company  for 
the  lands  under  water  applied  for.  The- patent  to  be  subject  to 
revocation  by  the  state  under  its  trust  powers  for  the  benefit  of 
the  people  of  the  state. 


Margaret  M.  Quinn  applied  for  release  of  the  state's  interest 
in  lot  375,  Throop  avenue,  in  the  borough  of  Brooklyn,  Iviiiis 
county,  which  escheated  to  the  state  on  the  death  of  Emilie  Niel- 
sen, deceased. 

The  attorney-general  reported  thereon  as  follows: 

STATE   OF  NEW  YORK: 
Office  of  the  Attobney-General. 

Albany,  April  10,  1913. 
Before  the  commissioners  of  the  land  office: 
In  the  Matter  of  the  Application  of  Maroabet  M.  Quixn,  for  the  release  of 
premises  No.  375  Throop  Avenue,  Brooklyn,  of  which  Emilie  Nielsen  died 
seized,  leaving  only  alien  heirs. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  petition  and  the  other  proofs  submitted  herein  show 
that  Emilie  Nielsen  on  October  1,  1892,  purchased  from  her  husband,  John 
Nielsen,  the  premises  in  question  being  a  house  and  lot  on  east  side  of  Throop 
avenue,  Brooklyn,  25  z  100  feet,  as  described  in  said  petition.  John  Nielsen, 
the  husband,  pre-deceased  his  wife  and  she  died  in  Brooklyn  on  December  21, 
1911,  seized  of  said  premises,  leaving  two  brothers  and  two  sisters,  citizens  of 
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Norway,  her  only  heirs  at  law.  The  said  premises  are  worth  about  $4,200  and 
are  subject  to  a  mortgage  for  $2,800  and  interest.  On  August  12,  1912,  the 
alien  neirs  of  Emilie  Nielsen,  acting  througii  Christopher  Ravn,  Consul-General 
of  Norway  in  the  city  of  New  York,  their  attorney-in-fact  conveyed  said 
piemises  to  the  petitioner  Marn;aret  M.  Quinn,  subject  to  the  right  of  escheat 
in  tie  state  of  New  York,  if  any.  The  consideration  was  $3,750  for  said  deed 
and  after  deducting  amount  of  mortgage  with  interest,  taxes,  brokerage,  and 
funeral  expenses  of  Emilie  Nielsen,  a  balance  of  less  than  $500  remained  for 
the  heirs. 

Ihis  application  is  made  in  accordance  with  the  statute  by  the  grantee  of 
a  person  who  could  but  for  said  grant  have  made  such  application  and  is 
also  in  accordance  with  all  the  rules  and  regulations  of  the  land  board.  If 
a  grant  be  made  to  the  petitioner  it  should  be  made  upon  such  terms  and 
conditions  as  your  honorable  board  may  direct.  It  is  not  a  case  where  a 
grant  can  be  made  without  consideration. 

I  would  recommend  an  appraisal  of  said  premises  before  determining  the 
leims  of  the  proposed  release. 

Respectfully  submitted, 

Thomas  Cabmody, 

A  Homey-  General, 

On  motion,  the  above  report  was  adopted,  and  the  application 
rcrcrrcd  for  appraisal  of  the  lands  applied  for. 


Luigi  Arlotta  applied  for  release  of  the  State's  interest  in  two 
lots  on  North  State  street,  in  the  city  of  Syracuse,  N.  Y.,  which 
escheated  to  the  State  on  the  death  of  Anna  Arlotta,  deceased. 

The  attorney-general  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 
Office  of  the  Attobney-Genebal. 

Albany.  April  8^  1013. 

Before  the  commissioners  of  the  land  office: 
In  the  Matter  of  the  Application  of  Luioi  Ablotta  for  the  release  to  him  of 

property  known  as  1215-1217  North  State  Street,  Syracuse,  which  escheated 

upon  the  death  of  his  wife,  Anna  Gill  Ablotta,  without  leaving  heirs. 

The  petition,  abstract  of  title  and  other  papers  herein  show  that  Anna  Gill 
purchased  the  land  sought  to  be  released  in  the  years  1898  and  1899  by  two 
dee  Is  expressing  an  aggregate  consideration  of  $2,775.  Said  premises  are 
now  alleged  to  be  worth  $3,500  to  $4,000.  At  the  time  of  said  purchase  the 
petitioner  and  said  Anna  Gill  were  living  together  as  man  and  wife,  although 
unmarried.  They  were  lawfully  married,  however,  on  November  19,  1905,  by 
the  priest  of  St.  Peter's  Italian  Cliurch,  Syracuse,  and  the  original  marriage 
certificate  has  been  submitted  to  me.     Anna  Arlotta  became  insane  prior  to 


542  State  D£P▲BTM£^)l  Repobts. 

Commissioners  of  the  Land  Office. 

June  15,  1010,  when  she  was  committed  to  the  St.  Lawrence  State  Hospital 
at  Ogdensburg  and  died  there  October  4,  1911.  She  left  no  known  heirs  at 
law  and  it  is  believed  her  property  escheated  to  the  state.  The  petitioner, 
her  husband,  alleges  that  the  property  above  mentioned  was  purchased  out  of 
moneys  earned  by  him  for  the  maintenance  of  a  home  in  which  they  resided, 
and  that  although  his  wife  promised  to  make  a  will  devising  said  real  estate 
to  iiira  sp.e  neglected  to  do  so.  Ihe  petitioner  is  sixty -one  years  of  age  and  in 
destitute  circumstances,  has  no  regular  trade  or  occupation  and  no  income 
except  a  small  rental  from  a  portion  of  the  premises.  I  have  corresponded 
with  the  superintendent  of  St.  Lawrence  State  Hospital,  who  has  informed  me 
that  their  records  do  not  show  that  the  decedent  had  any  other  relative  than 
her  husband  and  that  the  hospital  has  been  reimbursed  for  her  maintenance. 
I  hereby  certify  that  the  application  is  made  in  accordance  with  the  pro- 
visions of  law  governing  such  applications  and  also  in  accordance  with  the 
rules  and  regulations  of  the  commissioners  of  the  land  office.  If  your  honor- 
able board  see  fit  to  grant  the  prayer  of  the  petitioner  a  release  should  be 
made  without  consideration  in  accordance  with  the  statute. 

Respectfully  submitted, 

Thomas  Cabmody, 

A  ttomey-  QeneraU 

On  motion,  the  above  report  was  adopted  and  it  was  ordered, 
that  qn  it-claim  letters-patent  issue  to  Luigi  Arlotta  for  the  lands 
applied  for.     The  patent  fee  to  be  $2. 


Snrah  A.  Washington  applied  for  release  of  the  state's  interest 
in  two  lots,  ICO  and  IGl,  Woodside  Heights,  in  the  former  town 
of  Newtown,  Queens  county,  which  escheated  to  the  state  on  the 
denth  of  George  II.  Washington,  deceased. 

The  attorney-general  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 
Office  of  the  Attobnet-General. 

Albany,  April  10,  1913. 
Before  the  commissioners  of  the  land  office: 
In  the  Matter  of  the  Application  of  Sabah  A.  Washington  for  the  releasa 
of  certain  lands  in  the  former  Town  of  Newtown,  Queens  County,  which 
escheated  upon  the  death  of  her  former  husband,  Geobge  H.  Washington. 

To  the  Commissioner 8  of  the  Land  Office: 

Gentlemen. —  The  petition  of  Sarah  A.  Washington  shows  that  her  hus- 
band, George  H.  Washington,  on  November  29,  1890,  purchased  lot  160  in 
block  6.  shown  on  ''  map  of  276  valuable  building  lots  situated  on  Woodside 
llcigl\ts  near  the  line  of  Long  Island  City  in  the  village  of  Woodside,  town 
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of  Newtown,  Queens  county,  Long  Island,  N.  Y.,  surveyed  August,  1885,  by 
Cornelius  Hyatt,  surveyor,"  which  said  lot  is  bounded  and  described  as  fol- 
lows: "  Beginning  at  a  corner  formed  by  the  intersection  of  the  southerly 
side  of  Greenpoint  avenue  with  the  easterly  side  of  Grant  avenue,  running 
thence  southerly  along  the  easterly  side  of  Grant  avenue  84  feet  and  8  inches, 
thence  easterly  at  right  angles  to  Grant  avenue  20  feet,  thence  northerly 
pa:allel  with  Grant  avenue  94  feet  11^^  inches  to  the  southerly  side  of  Green- 
point  avenue  and  thence  westerly  along  the  southerly  side  of  Greenpoint  ave- 
nue 22  feet  5%  inches  to  the  point  of  beginning."  On  April  26,  1004,  lot  161, 
adjoining  the  foregoing  described  premises  on  the  eabt  was  purchased  by 
George  H.  Washington  and  Sarah  A.,  his  wife.  George  H.  Washington  died 
February  4,  1012,  intestate,  leaving  no  heirs  at  law.  His  widow,  Sarah  A., 
the  petitioner,  acquired  title  in  fee  to  lot  161  because  the  title  of  said  lot 
bad  been  taken  in  the  joint  names  of  husband  and  wife  by  the  entirety,  but 
as  to  lot  160  there  was  an  escheat  to  the  state.  Lot  160  is  mortgaged  to  the 
Citizenb  Savings  and  Loan  Association  of  New  York  city  for  about  $500 
and  said  lot  is  said  to  be  worth  about  $600. 

I  hereby  certify  that  this  application  is  made  in  accordance  with  titc 
statute  and  the  rules  and  regulations  of  the  land  board,  so  far  as  lot  160  is 
concerned.  Under  the  statute  the  widow  is  entitled  to  a  release  of  lot  160 
without  consideration  if  your  honorable  board  see  fit  to  grant  such  release. 

Respectfully  submitted, 

TnoMAs  Cabmodt, 

Attorney '(J  eneral. 

On  motion,  the  above  report  was  adopted  and  it  was  ordered, 
that  quit-claim  letters-patent  issue  to  Sarah  A.  Washington  for 
lot  160.     The  patent  fee  to  be  one  dollar. 


In  the  matter  of  the  application  of  John  E.  Dusseldorf,  as 
executor  and  trustee  under  the  last  will  and  testament  of  Otto 
L.  Dusseldorf,  deceased,  for  release  of  the  state's  interest  in  and 
to  certain  escheated  property  known  as  No.  132  West  Twenty- 
sixth  street,  borough  of  Manhattan,  city  of  New  York,  which  at 
a  meeting  of  this  board  held  March  27,  1913,  was  reported  on  by 
the  attorney-general  and  referred  for  appraisal,  the  comptroller 
reported  thereon  as  follows: 

That  said  land  at  No.  132  W.  26th  street  18*  x  08*  with  four  story  brick 
building  thereon,  which  produces  a  yearly  rental  of  $1,900,  is  appraised  by 
Fcrnhard  Meyborg  at  125,000,  and  that  his  report  (which  see)  and  his 
receipted  bill  for  $2.10  for  expenses  incurred  in  making  the  appraisal  are 
enclosed  herewith. 
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On  motion,  the  matter  waa  laid  on  the  tahle  iintil  the  next 
meeting  of  the  board. 


American  Real  Estate  Company  applied  for  the  advertisement 
and  sale  at  public  auction  of  a  portion  of  abandoned  Old  Albany 
Post  Road  in  the  borough  of  The  Bronx. 

The  attorney-general  reported  thereon  as  follows: 

state  of  new  YORK: 
Office  of  the  Attorney-General. 

Albany,  February  27.  1913. 
Before  the  commissioners  of  the  land  office: 
In  the  Matter  of  the  Application  of  American  Real  Estate  Company  for 
the  advertisement  for  sale  of  a  portion  of  the  Old  Albany  Post  Road  in  the 
Borough  of  The  Bronx. 

To  the  Commissionera  of  the  Land  Office: 

Gentlemen. —  This  is  a  similar  application  to  the  application  of  Charles  J. 
Schmitt  reported  on  by  me  August  3,  1912.  The  lands  applied  for  consist 
of  a  narrow  strip  of  land,  being  a  portion  of  the  Old  Albany  Post  Road  on 
the  west  side  of  Broadway  crossing  262d  street  in  the  borough  of  The  Bronx, 
Xew  York  city,  and  extending  about  281  feet  along  the  west  side  of  Broadway. 
As  I  stated  in  that  ap])  Heat  ion,  I  think  it  is  proper  for  the  state  to  sell  and 
convey  the  land  applied  for  herein  as  unappropriated  state  land,  except  that 
the  patent  should  be  in  a  quit-claim  form  as  recommended  in  said  report  and 
sliould  except  and  reserve  so  much  of  the  above  described  land  as  may  lie 
within  the  street  line  of  Two  Hundred  and  Sixty-second  street  when  legally 
opened.  It  being  the  intention  to  sell  and  convey  whatever  rights  therein 
the  state  has  not  included  within  West  Two  Hundred  and  Sixty-second  street 
to  be  hereafter  legally  opened  by  the  city  of  New  York. 

The  lands  should  be  appraised  and  should  be  sold  at  not  less  than  the 
appraised  valuation,  by  quit-claim  patent. 

Respectfully  submitted, 

Thomas  Cabmodt, 

A  ttomey-OeneraU 

The  state  engineer  and  surveyor  reported: 

STATE  OF  NEW  YORK: 
State  Eivgimegb  and  Subvetob. 

Albany,  March  22,  1018. 
Application  of  Amer.  Real  Estate  Co. 

To  the  Honorable  The  Commissioners  of  the  Land  Office,  Albany ,  N.  Y.: 

Gentlemen.— Under  date  of  February  27,  1913,  there  was  referred  to  the 
state  engineer  the  application  of  the  American  Real  Estate  Company  for  the 


6bai7ts  of  Land  bt  the  State*  546 


Commisaionen  of  the  Land  Office. 


sale  of  a  part  of  the  Old  Albany  Post  Road  in  the  borough  of  The  Bronx. 
The  description  of  these  lands  together  with  map  accompanying  the  same  have 
been  examined  and  found  to  be  sufficient  for  advertising  for  sale. 

The  attention  of  the  commissioners  of  the  land  office  is  respectfully  called 
to  the  recommendation  of  the  attorney -general  with  reference  to  the  reserva- 
tion of  so  much  of  the  lands  described  in  the  application  as  may  lie  within 
the  street  line  of  Two  Hundred  and  Sixty-second  street  when  legally  opened, 
to  the  end  that  if  the  commissioners  of  the  land  office  shall  authorize  the  sale 
of  these  lands  the  proper  form  of  advertisement  and  certificate  of  sale  shall 
be  issued. 

Bespectfully, 

J.  A.   BSNSEL, 

State  Engineer  and  Surveyor. 

The  comptroller  reported :  "  That  said  land  as  described  is  ap- 
praised by  Bemhard  Meyborg  at  $200,  and  that  his  report  and 
his  receipted  bill  for  $2.10  for  expenses  incurred  in  making  the 
appraisal  are  enclosed  herewith." 

On  motion,  the  state  engineer  and  surveyor  was  directed  to 
cause  said  lands  to  be  advertised  and  sold  at  public  auction,  pur- 
suant to  statute  and  the  regulations  of  this  board,  at  not  less  than 
$202.10,  with  addition  of  cost  of  advertising  and  all  other  ex- 
penses of  sale.  The  terms  of  sale  to  require  the  purchaser  to  pay 
the  full  purchase  price  at  time  of  sale.  Notice  of  sale  to  be  pub- 
lished in  the  Bronx  Sentinel  and  the  purchaser  to  receive  a  quit- 
claim patent  upon  production  of  the  treasurer's  receipt  in  full  of 
payment  and  the  certificate  of  sale  of  the  state  engineer  and  sur- 
veyor for  such  lands.  The  sale  to  be  subject  to  the  condition  that 
the  purchaser  shall  at  the  time  of  the  delivery  of  the  state's  patent 
or  grant,  execute  and  deliver  to  the  city  of  New  York,  without 
expense  to  said  city,  a  deed  of  so  much  of  the  lands  sold  as  shall 
lie  within  the  limits  of  Two  Hundred  and  Sixty-second  street  as 
now  shown  on  the  official  map  of  the  city  of  New  York. 


E.  L.  Hunt,  E.  N.  Andas  and  Otto  Pfaff  applied  for  the  adver- 
tisement and  sale  at  public  auction  of  the  Costello  escheat  prop- 
erty in  the  city  of  Oneida,  Madison  county,  N.  Y. 

The  comptroller  reported  the  following  appraisal :  "  That  said 
Dept.  Rep.  Vol.  IV  35 
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land  and  buildings  are  appraised  by  William  D.  Powers  at  $850 
and  that  his  report  (which  see)  and  his  receipted  bill  for  $7.06 
for  expenses  incurred  in  making  the  appraisal  are  enclosed  here- 
with." 

Mr.  Andas  offered  therefor,  $626 

Mr.  Pfaff  offered  therefor,  $625,  and 

Mr.  Hunt  offered  $857.06,  the  appraised  value,  lees  the  amount 
of  the  assessment  against  said  property. 

On  motion,  the  state  engineer  and  surveyor  was  directed  to 
cause  said  lands  to  be  advertised  and  sold  at  public  auction  pur- 
suant to  statute  and  the  r^ulations  of  this  board,  at  not  less 
than  $857.06  with  addition  of  cost  of  advertising  and  all  other 
expenses  of  sale.  The  terms  of  sale  to  require  the  purchaser  to 
pay  the  full  purchase  price  at  time  of  sala  Notice  of  sale  to  be 
published  in  the  Oneida  Democratic  Union,  Oneida,  and  the  pur- 
chaser to  receive  a  quit-claim  patent  upon  production  of  the 
treasurer's  receipt  in  full  of  payment  and  the  certificate  of  sale 
of  the  state  engineer  and  surveyor  for  such  lands.  The  state  to 
pay  the  assessment  against  said  property  and  the  sale  to  be  held 
at  a  place  in  the  city  of  Oneida  to  be  designated  by  the  state  engi- 
neer and  surveyor. 


Elmer  J.  West  applied  for  the  advertisement  and  sale  at  public 
auction  of  lot  60,  Artillery  patent,  town  of  Fort  Ann,  Washing- 
ton county. 

The  comptroller  reported  that  the  state  acquired  title  through 
foreclosure  of  loan  mortgage  No.  223  at  a  cost  of  $2,271.  Prin- 
cipal of  mortgage,  $1,733.07;  interest,  $308.07;  costs,  $229.86; 
total,  $2,271. 

The  state  engineer  and  surveyor  reported  thereon  as  follows: 

STATE  OF  NEV^  YORK: 
State  Engineeb  and  Subveyob. 

ALBAirr,  March  25,  1918. 
To  the  Honorable  The  Commiseionera  of  the  Land  Office,  Albany,  N.  T,: 

Gentlemen. —  There  has  been  referred  to  the  state  engineer  the  application 
of  Elmer  J.  West  to  purchase  loan  mortgage  property  in  the  town  of  Fort 
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Ann,  Washington  county,  covered  by  mortgage  No.  223,  the  offer  of  Mr.  West 
being  in  an  amount  of  $250,  subject,  however,  to  the  use  by  the  state  of  bucH 
land  for  barge  canal  purposes. 

I  beg  to  advise  that  a  portion  of  the  lands  formerly  included  in  loan  mort- 
gage property  No.  223  have  been  used  in  connection  with  the  barge  canal 
construction  as  shown  on  blue  print  attached  hereto.  The  area  taken  for 
barge  canal  construction  is  4.48  acres  and  the  amount  of  land  originally 
contained  in  thia  property  being  48  acres.  Due  to  the  construction  of  the 
barge  canal  a  portion  of  the  remaining  lands  will  be  flooded  and  in  con- 
nection with  this  application  the  attention  of  the  commissioners  of  the  land 
office  is  respectfully  called  to  the  fact  that  these  lands  are  within  the  limits 
of  the  forest  preserve  and  it  would  therefore  not  seem  possible  for  the  state 
to  dispose  of  the  same. 

Papers  referring  the  above  matter  which  were  forwarded  to  this  office  are 
returned  herewith. 

Respectfully, 

J.  A.  Bensel, 
State  Engineer  and  Surveyor. 

On  motion,  the  application  was  referred  to  the  conservation 
commission. 


In  the  matter  of  the  application  of  Homer  D.  Bliss  for  the 
advertisement  and  sale  at  public  auction  of  the  gun-house  lot  in 
the  town  of  Cuba,  Allegany  county,  which  at  a  meeting  of  this 
board  held  March  27,  1913,  was  reported  on  by  the  comptroller 
and  referred  for  appraisal,  the  following  was  reported : 

That  said  land  is  appraised  by  M.  F.  Blackmon  at  $15  and  that  his  report 
and  his  receipted  bill  for  $9.40  for  expenses  incurred  in  making  the  appraisal 
are  enclosed   herewith. 

On  motion,  the  above  appraisal  was  adopted  and  the  state 
engineer  and  surveyor  was  directed  to  cause  said  lands  to  be 
advertised  and  sold  at  public  auction  at  not  leds  than  twenty-four 
dollars  and  forty  cents  and  expenses  of  sale.  The  purchaser  to 
receive  a  quit-claim  patent  upon  production  of  the  treasurer's 
receipt  in  full  of  payment  and  the  certificate  of  sale  of  the  state 
engineer  and  surveyor  for  such  lands. 
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Hiram  D.  Messenger  applied  for  release  of  the  State's  interest 
in  two  lots  in  the  former  town  of  Newtown,  Queens  county,  which 
were  owned  by  John  B.  DuFort  at  the  time  of  his  death. 

The  attorney-general  reported  thereon  as  follows: 

STATE  OF  NEW  YORK: 
Office  of  the  Attobnet-General. 

Albany,  April  10,  1013. 
Before  the  commissioners  of  the  land  office: 
In  the  Matter  of  the  Application  of  Hibam  D.  Messenqeb  for  the  release  of 
two  lots  of  land  in  the  late  town  of  Newtown,  Queens  County,  which  were 
owned  by  John  B.  Du  Fobt  at  the  time  of  his  death. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  petition  herein  shows  that  John  B.  Du  Fort  died  in 
Chicago,  111.,  in  the  year  1891  seized  of  two  lots  of  land  in  the  late  town  of 
Newtown,  Queens  county.  He  left  him  surviving  five  nieces  and  a  nephew, 
all  residing  in  Canada,  his  only  heirs  at  law,  all  of  whom  conveyed  their 
interests  in  the  premises  in  question  to  the  petitioner  on  June  24,  1011.  The 
petition  alleges  that  John  B.  Du  Fort  was  an  alien  at  the  time  of  his  death. 
Since  the  petition  was  filed  the  petitioner  discovered  that  the  decedent,  John 
B.  Du  Fort,  became  a  naturalized  citizen  of  the  United  States  on  March  10, 
1885,  and  has  presented  to  me  a  certified  copy  of  the  final  certificate  of 
naturalization  of  decedent  in  the  Supreme  Court,  Cook  county,  Illinois,  and 
has  asked  that  the  application  herein  be  withdrawn. 

I  return  all  the  papers  herein  with  Mr.  Messenger's  request  for  withdrawal 
of  the  application. 

Respectfully  submitted, 

Thomas  Cabmodt, 

A  ttomey-QeneroL 

On  motion,  the  above  report  was  adopted,  and  the  request  to 
withdi-aw  the  application  granted. 


The  attorney-general  presented  the  following  report: 

STATE  OF  NEW  YOT^K: 
OmcB  or  THE  Attobney-Genebal. 

Albany,  April  4,  101 S. 

In  re  PremiBes  05  Church  Street,  Albany,  N.  Y.,  formerly  owned  by  Cathariics 
Gbimes,  deceased. 

Commissioners  of  the  Land  Office,  Albany ,  N.  T,: 

Gentlemen. —  In  accordance  with  tlie  authority  given  this  department  hj 
your  honorable  board  at  a  meeting  held  January  14,  1913,  I  beg  to  submit  the 
following  report:    On  April   1st  this  department  collected  from  Stephanno 
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Conto  and  Gianno  Lorenzo,  tenants  of  the  premises  situated  at  95  Church 
street,  Albany,  N.  Y.,  which  escheated  to  the  state  upon  the  death  of  Catharine 
Grimes,  deceased,  twenty-four  ($24)  dollars  in  payment  of  rental  for  the 
month  of  April,  1013.  A  commission  for  the  care,  supervision  and  collection 
of  the  rent  was  paid  Philip  Montano  on  the  basis  of  5  per  cent,  and  accord- 
in^^ly  $1.20  was  deducted  from  the  amount  collected.  A  receipt  for  the  com- 
mission paid  Mr.  Montano  is  inclosed  herewith. 

I  Land  you  herewith  in  currency,  therefore,  $22.80,  the  balance  of  the  rental 
after  the  deduction  of  commission. 

Very  truly  yours, 

TuouAB  Cabmodt, 

A  ( tomey-  QeneraU 
By  Fbancts  L.  Ganlet, 

Deputy  Aitomey-Oeneral, 

On  motion,  the  clerk  of  the  board  was  directed  to  pay  into  the 
state  treasury  the  amount  therein  named,  twenty-two  dollars  and 
eighty  cents. 


In  the  matter  of  the  application  of  George  W.  Hanley  for  the 
advertisement  and  sale  at  public  auction  of  lot  485,  assessment 
No.  60,  on  Eighty-sixth  street  in  the  borough  of  Brooklyn,  an 
offer  for  which  at  a  meeting  held  February  27,  1913,  was  declined, 
Mr.  M.  E.  Finnigan,  attorney  for  applicant,  appeared  before  the 
board  and  stated  that  he  desired  to  file  proof  with  the  board  rela- 
tive to  the  state's  interest  in  said  lands. 

On  motion,  the  application  was  laid  on  the  table  to  give  attorney 
for  applicant  an  opportunity  to  file  such  proof. 


In  the  matter  of  the  application  of  Eoswell  Eldridge  for  grant 
of  four  and  one  hundred  and  twelve  one-thousandths  a^res  under 
waters  of  Little  Neck  Bay  in  the  town  of  North  Hempstead,  Nassau 
county,  for  restricted  beneficial  enjoyment,  which  at  a  meeting 
held  January  14,  1913,  was  referred  to  the  standing  committee 
for  report  as  to  elimination  of  revocation  clause,  the  attorney- 
general  for  said  committee  submitted  the  following  report: 
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STATE  OF  NEW  YORK: 
Office  of  the  Attcbney-General. 

Aidant,  April  23,  1913. 

In  the  Matter  of  the  Application  of  Roswell  Eldbidge  for  a  grant  of  land 
under  water  at  Little  Neck  Bay,  Nassau  County,  N.  Y. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  An  application  was  made  in  the  above  entitled  proceeding 
for  a  modification  of  the  following  clause  to  be  inserted  in  a  water  grant 
ordered  to  be  made  by  your  honorable  board  to  the  applicant  on  December 
17,  1912: 

"  This  grant  is  made  subject  to  revocation  by  the  state  under  its  trust 
powers  for  the  benefit  of  the  people  of  the  state." 

The  applicant  desires  that  the  above  quoted  clause  be  omitted  from  the 
patent. 

In  a  report  to  you  under  date  of  April  1,  1913,  in  the  Matter  of  the  Tomp- 
kins Cove  Stone  Company  where  the  same  matter  was  under  consideration 
1  gave  my  opinion  that  the  state  has  not  the  power  to  make  irrevocable 
grants  of  land  under  waters  of  navigable  streams  and  can  only  give  the  use 
of  such  lands  subject  to  revocation  in  the  interest  of  the  people.  The  clause 
above  referred  to  expresses  this  legal  principle  and  I  believe  the  clause  should 
be  inserted  in  the  patent. 

Respectfully  submitted, 

Thomas  Cabmodt, 

Attorney 'OeneraL 

On  motion,  the  above  report  was  adopted  and  the  action  of  the 
board  of  December  17,  1912,  was  affirmed  and  the  applicant  given 
thirty  days  from  this  date  within  which  to  complete  the  purchase. 


Extracts  from  the  Minutes  of  a  Meeting  of  the  Commissioners 
OF  THE  Land  Office,  held  at  the  office  of  the  Secretary  of 
State  on  Wednesday,  May  28,  1913,  relating  to  Obants  op 
Land  by  the  State. 

Bay  Shore  Estate  Company,  Incorporated,  applied  for  a  grant 
of  four  parcels,  aggr^ating  two  and  two  hundred  and  fifty-three 
one- thousandths  acres,  of  lands  imder  waters  of  Great  South  Bay, 
at  Bay  Shore  in  the  town  of  Islip,  Suffolk  county,  for  restricted 
beneficial  enjoyment. 

The  attorney-general  certified  that  the  application  is  made  in 
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accordance  with  the  provisions  of  the  statutes  relating  thereto; 
and  also,  that  it  is  made  in  accordance  with  the  rules  and  regula* 
tions  of  the  commissioners  of  the  land  ofBce. 

The  state  engineer  reported  that  the  application  and  maps  have 
been  examined  and  found  to  agree.  No  pier  and  bulkhead  line  has 
been  established  at  this  point  and  no  remonstrances  have  been 
filed.  The  use  of  the  lands  applied  for  for  the  purposes  specified 
in  the  papers  of  the  applicant  will  not  interfere  with  navigation. 

The  comptroller  reported  thereon  : 

''  That  said  land  consisting  of  four  parcels  aggregating 
2.253/1000  acres  is  appraised  by  William  D.  Powers  and  Bernhard 
Meyborg  at  $500  per  acre  or  $1,126.50,  and  that  their  joint  report 
and  their  receipted  bills  for  $11.49  for  expenses  incurred  in 
making  the  appraisal  are  enclosed  herewith. 

'^  In  my  opinion  $30  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

Mr.  William  H.  Kobbins,  attorney  for  applicant,  appeared 
before  the  board. 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $1,167.99 
on  account  of  grant  and  $20  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  Bay  Shore  Estate  Com- 
pany, Incorporated,  for  the  lands  under  water  applied  for.  The 
patent  to  contain  the  usual  exception  and  reservation  relative  to 
grants  of  land  under  water  in  front  of  projected  streets,  and  to 
be  subject  to  revocation  by  the  state  under  its  trust  powers  for 
the  benefit  of  the  people  of  the  state. 


Rafael  Guastavino  applied  for  a  grant  of  thirty-eight  one-hun- 
dredths  of  an  acre  of  land  under  waters  of  Great  South  Bay,  at 
Bay  Shore  in  the  town  of  Islip,  Suffolk  county,  for  restricted 
beneficial  enjoyment. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  provisions  of  the  statutes  relating  thereto; 
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and  also,  that  it  is  made  in  accordance  with  the  rules  and  regula- 
tions of  the  commissioners  of  the  land  office. 

The  state  engineer  reported  that  the  application  and  maps  have 
been  examined  and  found  to  agree.  No  pier  and  bulkhead  line 
has  been  established  at  this  point  and  no  remonstrances  have  been 
filed.  The  use  of  the  land  applied  for  for  the  purposes  specified 
in  the  papers  of  the  applicant  will  not  interfere  with  navigation. 

The  comptroller  reported  thereon: 

"  That  said  land  containing  38/100  of  an  acre  is  appraised  by 
William  D.  Powers  and  Bemhard  Meyborg  at  $500  an  acre  or 
$190,  and  that  their  joint  report  and  their  receipted  bills  for 
$11.49  for  expenses  incurred  in  making  the  appraisal  are  enclosed 
herewith. 

"In  my  opinion  $10  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

Mr.  William  H.  Robbins,  attorney  for  applicant,  appeared 
before  the  board. 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $211.49 
on  account  of  grant  and  $5  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  Rafael  Guastavino  for  the 
lands  under  water  applied  for.  The  patent  to  contain  the  usual 
exception  and  reservation  relative  to  grants  of  land  under  water 
in  front  of  projected  streets,  and  to  be  subject  to  revocatiDu  by 
the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
the  stata 


William  H.  Eobbins  applied  for  a  grant  of  two-tenths  of  an 
acre  of  land  under  waters  of  Great  South  Bay,  at  Bay  Shore,  in 
the  town  of  Islip,  Suffolk  county,  for  restricted  beneficial  enjoy- 
ment. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  provisions  of  the  statutes  relating  thereto; 
and  also,  that  it  is  made  in  accordance  with  the  rules  and  regula- 
tions of  the  commissioners  of  the  land  office. 
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The  state  engineer  reported  that  the  application  and  maps 
have  been  examined  and  found  to  agree.  "No  pier  and  bulkhead 
line  has  been  established  at  this  point  and  no  remonstrances  have 
been  filed.  The  use  of  the  land  applied  for  for  the  purposes 
specified  in  the  papers  of  the  applicant  will  not  interfere  with 
navigation. 

The  comptroller  reported  thereon: 

"  That  said  land  containing  20/100  of  an  acre,  is  appraised  by 
William  D.  Powers  and  Bernbard  Meyborg  at  $500  an  acre  or 
$100,  and  that  their  joint  report  and  their  receipted  bills  for 
$11.49  for  expenses^  incurred  in  making  the  appraisal,  are 
enclosed  herewith. 

^^  In  my  opinion,  $10  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

Mr.  William  H.  Eobbins,  attorney  for  applicant,  appeared 
before  the  board. 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $121.49  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for  restricted 
beneficial  enjoyment  issue  to  William  H.  Robbins  for  the  lands 
under  water  applied  for.  The  patent  to  contain  the  usual  excep- 
tion and  reservation  relative  to  grants  of  land  under  water  in 
front  of  projected  streets,  and  to  be  subject  to  revocation  by  the 
state  under  its  trust  powers  for  the  benefit  of  the  people  of  the 
stata 


S.  T.  Clock  Realty  Company  applied  for  a  grant  of  four  hun- 
dred and  ninety-three  one-thousandths  of  an  acre  of  land  under 
waters  of  Great  South  Bay,  at  Bay  Shore,  in  the  town  of  Islip, 
Suffolk  county,  for  restricted  beneficial  enjoyment. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  provisions  of  the  statutes  relating  thereto; 
and  also,  that  it  is  made  in  accordance  with  the  rules  and  regula- 
tions of  the  commissioners  of  the  land  ofiice. 

The  state  engineer  reported  that  the  application  and  maps 
have  been  examined  and  found  to  agree.     No  pier  and  bulkhead 
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line  has  been  established  at  this  point  and  no  remonstrances  have 
been  filed.  The  use  of  the  land  applied  for  for  the  purposes 
specified  in  the  papers  of  the  applicant  will  not  interfere  with 
navigation. 

The  comptroller  reported  thereon: 

"  That  said  land  containing  493/1000  of  an  acre  is  appraised 
by  William  D.  Powers  and  Bemhard  Meyborg  at  $500  an  acre  or 
$246.50,  and  that  their  joint  report  and  their  receipted  bills  for 
$11.49  for  expenses,  incurred  in  making  the  appraisal,  are 
enclosed  herewith. 

"  In  my  opinion,  $15  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

Mr.  William  H.  Bobbins,  attorney  for  applicant,  appeared 
before  the  board. 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $272.99  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for  restricted 
beneficial  enjoyment  issue  to  S.  T.  Clock  Realty  Company  for  the 
lands  under  water  applied  for.  The  patent  to  contain  the  usual 
exception  and  reservation  relative  to  grants  of  land  under  water 
in  front  of  projected  streets,  and  to  be  subject  to  revocation  by 
the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
tho  state. 


Frederick  Hussey  applied  for  a  grant  of  one  and  eighty-two 
one  hundredths  acres  of  land  under  waters  of  Jamaica  Bay,  at 
Inwood,  in  the  town  of  Hempstead,  Nassau  county,  for  restricted 
beneficial  enjoyment. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  provisions  of  the  statutes  relating  thereto; 
and  also,  that  it  is  made  in  accordance  with  the  rules  and  regula- 
tions of  the  commissioners  of  the  land  oflSce. 

The  state  engineer  reported :  "  The  map  together  with  accom* 
panying  description  have  been  examined  and  are  found  to  agree 
and  the  area  of  land  as  set  forth  in  the  application  is  estimated 
to  be  correct.    The  lands  applied  for  are  situate  between  the  up- 
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lands  of  the  applicant  and  the  pier  and  bulkhead  line  proposed 
for  Jamaica  Bay.  The  use  of  the  lands  for  the  purpose  specified 
in  the  papers  of  the  applicant  will  not  be  detrimental  to  the 
interests  of  navigation." 

The  comptroller  reported  thereon: 

"  That  said  land,  containing  1  82/100  acres,  is  appraised  by 
William  D.  Powers  and  Bernhard  Meyborg  at  $500  an  acre  or 
$910,  and  that  their  joint  report  and  their  receipted  bills  for 
$11.49  for  expenses,  incurred  in  making  the  appraisal,  are 
enclosed  herewith. 

"  In  my  opinion,  $30  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

Mr.  Henry  S.  Sayers,  attorney  for  applicant,  appeared  before 
the  board. 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $951.49 
on  account  of  grant  and  $5  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  Frederick  Hussey  for  the 
lands  under  water  applied  for.  The  patent  to  contain  the  usual 
exception  and  reservation  relative  to  grants  of  land  under  water 
in  front  of  projected  streets,  and  to  be  subject  to  revocation  by 
the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
the  state. 


William  A.  Martin  applied  for  a  grant  of  ten  and  one-half  acres 
of  land  under  waters  of  the  Hudson  river,  in  the  town  of  Pough- 
keepsic,  Dutchess  county,  for  restricted  beneficial  enjoyment. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  provisions  of  the  statutes  relating  thereto; 
and  also,  that  it  is  made  in  accordance  with  the  rules  and  regula- 
tions of  the  commissioners  of  the  land  office. 

The  state  engineer  and  surveyor  reported:  "The  maps  and 
description  accompanying  this  application  have  been  examined 
and  have  been  found  to  agree,  the  area  of  land  included  therein 
being  estimated  to  be  correct.  The  lands  are  situated  east  of  the 
tracks  of  the  New  York  Central  and  Hudson  River  Kailroad  in 
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a  cove  where  there  is  no  navigation.  No  pier  and  bulkhead  line 
has  been  established  at  this  point,  no  remonstrances  have  been 
filed,  and  the  use  of  the  land  for  the  purpose  specified  in  the 
application  will  not  interfere  with  navigation." 

The  comptroller  reported  thereon : 

^'  That  said  land  containing  lOV^  acres  is  appraised  by  William 
D,  Powers  and  Bernhard  Meyborg  at  $20  an  acre  or  $210,  and 
that  their  joint  report  (which  see)  and  their  receipted  bills  aggre- 
gating $11.45  for  expenses  incurred  in  making  the  appraisal  are 
enclosed  herewith. 

"  In  my  opinion,  $30  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

Mr.  G.  Herbert  Cone,  of  counsel  for  applicant,  appeared  before 
the  board. 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  throe  months  from  this  date  of  $251.49  on 
account  of  grant  and  $5  patent  fee,  that  letters-patent  for  rct^tricted 
beneficial  enjoyment  issue  to  William  A.  Martin  for  the  lands 
under  water  applied  for  Tho  patent  to  contain  the  usual  excep- 
tion and  reservation  relative  to  grants  of  land  undcT  water  in 
front  of  projected  striM-ts,  and  to  be  subject  to  n»vo(ati(in  by  the 
state  under  its  trust  powers  for  the  benefit  of  the  peojile  of  tho 
state. 


Catskill  Cement  Company  applied  for  a  grant  of  ton  and 
seventeen  one-hundnidths  acres  under  waters  of  the  TTud^^on  rivor, 
in  the  town  of  Catskill,  Orcenc  county,  for  restricted  beneficial 
enjoyment. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  tho  provisions  of  the  statutos  relating  ther(!to; 
and  also,  that  it  is  made  in  accordance  with  the  rnlos  juid  rc^gu- 
lations  of  the  commissioners  of  the  land  office. 

The  state  engineer  and  surveyor  reported :  "  The  maps  together 
with  the  accompanying  desfription  have  been  examini^d  and  arc 
found  to  agree,  the  area  of  land  applied  for  being  astimatod  to  \\o 
correct.  No  pier  and  bulkhead  line  has  been  established  at  this 
point,  no  remonstrance  has  been  filed  and  the  use  of  the  lands 
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applied  for  for  the  purposes  specified  in  the  application  will  not 
interfere  with  navigation." 

The  comptroller  reported  thereon: 

"  That  said  land  containing  10  17/100  acres  is  appraised  by 
William  D.  Powers  and  Bernhard  Meyborg  at  $100  an  acre  or 
$1,017,  and  that  their  joint  report  and  their  receipted  bills  for 
$11.49  for  expenses  incurred  in  making  the  appraisal  are  enclosed 
herewith. 

"  In  my  opinion,  $30  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

On  motion,  the  above  reports  were  adopted  and  it  was  ordered, 
upon  payment  within  three  months  from  this  date  of  $1,058.49 
on  account  of  gi-ant  and  $5  patent  fee,  that  letters-patent  for 
restricted  beneficial  enjoyment  issue  to  Catskill  Cement  Company 
for  the  lands  under  water  applied  for.  The  patent  to  contain  the 
usual  exception  and  reservation  relative  to  grants  of  land  under 
water  in  front  of  projected  streets,  and  to  be  subject  to  revocation 
by  the  state  under  its  trust  powers  for  the  benefit  of  the  people  of 
the  state. 


Clinton  Stephens  applied  for  a  grant  of  five  and  ninety-five  one- 
hundredths  acres  of  land  under  waters  of  the  East  river  at  Clason 
Point,  in  the  borough  of  The  Bronx,  for  purposes  of  commerce. 

The  attorney-general  certified  that  the  application  is  made  in 
accordance  with  the  provisions  of  the  statutes  relating  thereto; 
and  also,  in  accordance  with  the  rules  and  regulations  of  the  com- 
missioners of  the  land  office ;  but  the  attention  of  the  state  engineer 
and  surveyor  is  called  to  discrepancies  between  the  applicant's 
map  herein  and  the  map  filed  by  him  on  his  former  application 
in  1894,  particularly  showing  a  difl^erence  of  about  fifty  feet  in 
length  of  east  line  of  1894  grant  between  original  high-water 
mark  and  the  pier  head  line  of  1891.    (See  report.) 

The  state  engineer  and  surveyor  reported  that  the  maps  accom- 
panying this  application  have  been  examined  and  found  to  agree, 
the  area  of  land  applied  for  being  estimated  to  be  correct.  The 
lands  applied  for  are  located  within  the  pier  and  bulkhead  line 
established  in  1912.    No  remonstrance  has  been  filed  against  this 
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application  and  the  use  of  the  lands  applied  for  for  the  purposes 
specified  in  the  application  will  not  interfere  with  navigation. 

The  comptroller  reported  thereon: 

"  That  said  land  containing  5  95/100  acres  is  appraised  by 
William  D.  Powers  and  Bernhard  Meyborg  at  $500  an  acre  or 
$2,975,  and  that  their  joint  report  and  their  receipted  bills  for 
$11.49  for  expenses  incurred  in  making  the  appraisal  are  enclosed 
herewith. 

"  In  my  opinion,  $30  in  addition  to  the  above  reported  costs 
should  be  charged  for  appraising  said  land." 

The  corporation  counsel  of  the  city  of  New  York  reported  that 
the  city  of  New  York  makes  no  claim  of  title  to  the  lands  applied 
for,  and  asks  that  the  usual  covenants  be  inserted  in  any  letters- 
patent  that  may  be  issued. 

The  commissioner  of  docks  of  the  city  of  New  York  reported 
that  the  granting  of  the  application  will  not  conflict  with  the 
rights  of  the  city  of  New  York  and  will  not  be  otherwise  injurious 
to  the  public  interests  of  said  city. 

Mr.  Walter  H.  Thacher,  of  counsel  for  applicant,  appeared 
before  the  board. 

On  motion,  the  application  was  laid  on  the  table  to  give  the 
applicant  an  opportunity  to  file  an  amended  plan  for  extension  of 
piers. 


In  the  matter  of  the  application  of  Roswell  Eldridge  for  grant 
of  land  under  waters  of  Little  Neck  Bay,  in  the  town  of  North 
Hempstead,  Nassau  county,  which  was  granted  at  a  meeting  of 
this  board  held  December  17,  1912,  and  letters-patent  ordered 
to  issue  upon  payment  of  $2,313.38  on  account  of  grant  and  $5 
patent  fee,  the  patent  to  contain  in  addition  to  the  usual  restric- 
tions, the  revocation  clause,  and  on  January  14,  1913,  referred 
to  the  standing  committee  to  consider  the  question  of  elimination 
of  ihe  revocation  clause,  and  on  April  23,  1913,  was  reported  on 
by  the  attorney-general  on  behalf  of  the  standing  committee, 
recommending  that  the  revocation  clause  be  inserted  in  the  patent, 
the  attorney  for  applicant  asked  that  the  matter  be  reopened. 
•  The  state  engineer  and  surveyor  moved  that  the  action  of  the 
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board  taken  April  23,  1913,  in  above  application  be  rescinded, 
and  that  action  thereon  be  laid  on  the  tabla 
Carried.. 


In  the  matter  of  the  application  of  Margaret  M.  Quinn  for  the 
release  of  the  state's  interest  in  lot  375  Throop  avenue,  in  the 
borough  of  Brooklyn,  Kings  county,  which  was  reported  on  by  the 
attorney-general  at  a  meeting  of  this  board  held  April  23,  1913, 
and  referred  for  appraisal,  the  comptroller  reported  as  follows : 

"  That  said  property  is  appraised  by  William  D.  Powers  and 
Benihard  Meyborg  at  $5,000,  and  that  their  joint  report  (which 
see)  and  their  receipted  bills  for  $11.49  for  expenses  incurred  in 
making  the  appraisal  are  inclosed  herewith." 

Mr.  Clement  F.  Rozanski,  of  counsel,  appeared  before  the  board 
and  presented  the  equities  in  the  case. 

On  motion,  it  was  ordered  that  quit-claim  letters-patent  issue 
to  Margaret  M.  Quinn  for  the  lands  applied  for  upon  payment  of 
eleven  dollars  and  forty-nine  cents  on  account  of  graut  and  one 
dollar  patent  fee. 


The  application  of  John  E.  Dusseldorf,  as  executor  and  trustee 
under  the  last  will  and  testament  of  Otto  L.  Dusseldorf,  deceased, 
for  release  of  the  state's  interest  in  and  to  certain  escheated  prop- 
erty in  the  borough  of  Manhattan  in  the  city  of  New  York,  which 
at  a  meeting  of  this  board  held  March  27,  1913,  was  reported  on 
by  the  attorney-general  and  referred  for  appraisal  and  at  a  meet- 
ing of  this  board  held  April  23,  1913,  was  reported  on  by  tlio 
comptroller  as  to  the  appraised  value  and  laid  on  the  table,  was, 
on  motion,  taken  from  the  table. 

Mn  Edwin  L.  Brooks,  attorney  for  applicant,  appeared  before 
the  board  and  argued  in  relation  to  the  equities  of  the  state  in  the 

lands  applied  for. 

On  motion,  it  was  ordered  that  quit-claim  letters-patent  issuo 
to  John  E.  Dusseldorf,  as  executor  and  trustee  under  the  last  will 
and  testament  of  Otto  L.  Dusseldorf,  deceased,  for  the  lands 
applied  for,  upon  payment  of  $300  and  expenson  of  appraisal 
($2.10)  on  account  of  grant  and  $1  patent  fee. 
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Greenway  Brewery  applied  pursuant  to  section  11  of  the  Public 
Lands  Law  for  a  confirmatory  grant  to  correct  errors  in  letters- 
patent  issued  to  applicant  March  29,  1913. 

The  applicant  presents  a  corrected  resolution  of  abandonment 
by  the  Canal  Board  adopted  April  30,  1913,  and  surrenders  patent 
of  March  29,  1913,  for  cancellation. 

The  attorney-general  reported  thereon  as  follows: 

state  of  new  YORK: 
Office  of  tue  Attobmet-Genebal. 

Albany,  May  20.  1913. 
Before  the  commissioners  of  tlie  land  office: 
In  the  Matter  of  tlie  Application  of  Greenwat  Bbewebt  for  confirmatoiy 
patent  to  correct  errors  in  description  in  a  grant  made  to  it  on  Maroh 
20,  1913. 

To  the  Commissionera  of  the  Land  Office: 

Gentlemen. —  The  petition  of  the  Greenway  Brewery  shows  that  an  error 
in  discription  of  certain  abandoned  cunal  lands  in  the  city  of  Syracuse 
appeared  in  the  resolution  of  the  canal  board  of  March  11,  1912,  which 
erioiieous  description  followed  in  letters  patent  to  said  lands  issued  pursuant 
to  resolutions  of  the  canal  board  adopted  June  2U,  1912,  and  March  27,  1913. 
It  iippiars,  however,  that  at  a  meeting  of  the  canal  board  held  on  April  30, 
1913,  the  deaciiption  was  corrected  as  to  the  direction  of  two  courses  and 
the  lands  described  abandoned  by  the  new  and  corrected  description. 

Under  section  11  of  the  Public  Lands  Law  your  honorable  board  have  due 
autliority  to  accept  the  surrender  of  the  grant  of  March  29,  1913,  and  issue 
new  letters-patent  with  the  corrected  description  contained  in  the  resolution 
of  the  canal  board  of  April  30,  1913. 

Respect! ully  submitted, 

Thomas  Cabmodt, 

Att  orney-  General. 

On  motion,  the  above  rcporloJ  was  adopted  and  it  was  ordered, 
that  quit-claim  letters-pa  lent  issue  to  the  Greenway  Brewery  for 
the  lauds  described  in  resolution  of  abandonment  of  canal  board 
adopted  April  30,  11)13, 


The  state  board  of  armory  commissioners,  pursuant  to  the  pro- 
visions of  chapter  274,  Laws  of  1913,  requested  that  certain  lands 
under  water  in  the  city  of  Burtalo,  described  in  said  act,  be  set 
aside  for  the  use  of  the  Naval  llilitia. 

The  attorney-general  reix)rted  thereon: 


Grants  of  Land  by  the  State.  561 

Commissioners  of  the  Land  Office. 

STATE  OF  NEW  YORK: 
Office  of  the  Attobnet-Genebal. 

Albany,  May  6,  1013. 
Before  the  commissioners  of  the  land  office: 
In  the  Matter  of  the  Application  of  the  State  Boabd  of  Abmobt  Commis- 
BiONEBS,  under  Chapter  274  of  the  Laws  of  1013,  asking  that  certain  lands 
under  water  belonging  to  the  state,  situate  in  the  city  and  harbor  of 
Buffalo,  be  set  aside  for  the  purpose  of  erecting  a  boat  house  for  the 
Third  Division,  Third  Battalion,  Naval  Militia,  as  contemplated  under 
Chapter  160  of  the  Laws  of  1012. 

To  the  Commissionera  of  the  Land  Office: 

Gentlemen. —  Chapter  274  of  the  Laws  of  1013  amends  section  2  of  chapter 
160  of  the  Laws  of  1012  by  providing  for  the  erection  and  construction  of  a 
boat  house,  shelters,  wharves  and  retaining  walls  for  the  third  division  of  the 
third  battalion  of  the  naval  militia,  upon  lands  of  the  state  described  in  said 
act  of  1013,  being  a  plot  450  feet  along  the  harbor  line  and  350  feet  deep, 
shown  upon  the  map  accompanying  this  application  by  the  state  board  of 
armory  commissioners. 

Chapter  274  of  the  Laws  of  1013  further  provides  that  "  the  commissioners 
of  the  land  office  are  hereby  directed  to  set  aside  the  above  described  lands 
and  lands  under  water  in  the  city  of  Buffalo  belonging  to  the  state  for  the 
purposes  of  this  act  so  long  as  such  lands  shall  be  used  for  the  purposes 
herein  stated." 

1  hereby  certify  that  the  application  is  nuide  in  accordance  with  said 
statute. 

Respectfully  submitted, 

Thomas  Cabmodt, 

A  ttomey-OeneraL 

On  motion  of  the  treasurer  the  above  report  was  adopted  and 
it  was 

Resolved,  That  pursuant  to  the  provisions  of  chapter  274  of 
the  Laws  of  1913,  the  following  described  lands  be  and  they 
hereby  are  set  aside  for  the  third  division  of  the  third  battalion 
of  the  naval  militia  of  the  state  of  New  York,  for  the  purposes 
stated  in  said  act  and  so  long  as  said  lands  shall  be  used  for 
said  purposes: 

All  that  tract  or  parcel  of  land  under  water  situate  in  the  city  of 
Buffalo,  county  of  Erie  and  state  of  K'ew  York,  more  particularly 
described  as  a  plot  of  land  covered  with  water,  beginning  at  the 
intersection  of  the  easterly  line  of  Black  Rock  harbor  as  estab- 
lished by  the  United  States,  and  the  northerly  line  of  the  most 

northerly  plot  heretofore  owned  by  Henry  Koons,  as  granted  to 
Dipt.  Rep.  Vol.  IV  36 
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him  by  chapter  343  of  the  Laws  of  1894  between  Carolina  and 
Virginia  streets  extended ;  thence  northerly  along  the  said  harbor 
line  450  feet ;  thence  easterly  and  parallel  with  the  northerly  line 
of  the  lands  of  the  said  Koons  350  feet;  thence  southerly  and 
parallel  to  said  harbor  line  450  feet  to  the  northerly  line  of  said 
lands  of  Koons;  thence  westerly  along  the  northerly  line  of  said 
lands  of  Koons  350  feet  to  the  place  of  beginning. 
The  following  report  was  presented: 

STATE  OF  NEW  YORK: 
Comftrolleb's  Office. 

Albany,  May  12,  1013. 
To  the  Commiaaionera  of  the  Land  Office,  Albany,  "N.  Y.: 

Gentlemen. —  On  the  enclosed  application  of  John  Lott  Nostrand,  as  owner, 
for  the  advertisement  and  sale  at  public  auction  of  the  land  described  as 

Kings  County, 

New  Utrecht,  Town  of,. 

Campbell   (SamTl.)   &  others  Property, 

Sam'l  H.  McElroy's  Survey,  Feb.  1810. 

Lot  117. 
I  have  the  honor  to  report: 

1st.  That  the  state  acquired  title  thereto  from  the  tax  sale  of  1C0.5. 
2d.  That  its  cost  to  the  state  (no  taxes  are  now  due  thereon  at  this  oflice) 
amounts,  with  interest  to  July  1st  next,  to  $3.63. 

3d.  That  the  applicant,  Mr.  Nostrand,  swears  to  the  fee  ownership  of  said 
land,  and  agrees  to  bid  at  the  sale  the  sum  of  $15  therefor,  being  $11.37 
more  than  its  cost  to  the  state. 

Respectfully  submitted, 

Wm.  SonMER, 

Comptroller, 

On  motion,  the  above  report  was  adopted  and  the  state  engineer 
and  surveyor  was  directed  to  cause  said  lands  to  be  advertised 
and  sold  pursuant  to  statute  and  the  regulations  of  this  board  at 
not  less  than  cost  thereof  to  the  state  and  expenses  of  sale.  The 
terms  of  sale  to  require  the  purchaser  to  pay  the  full  purchase 
price  at  time  of  sale.  Notice  of  sale  to  be  published  in  the  Brook- 
lyn Citizen  and  the  purchaser  to  receive  a  quit-claim  patent  upon 
production  of  the  treasurer's  receipt  in  full  of  payment  and  the 
certificate  of  sale  of  the  state  engineer  and  surveyor  for  such  lands. 

In  the  matter  of  the  application  of  Elmer  J.  West  to  purchase 
loan  mortgage  property  in  the  town  of  Fort  Ann,  Washington 
county,  covered  by  mortgage  No.  223,  which  was  reported  on  by 
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the  comptroller  at  a  meeting  of  this  board  held  April  23,  1913, 
and  referred  to  the  conservation  commission,  said  commission 
reported  that  the  lands  applied  for  do  not  form  a  part  of  the 
forest  preserve,  and  the  matter  was  referred  for  appraisal  of  the 
lands  applied  for. 


The  state  engineer  presented  the  following  report,  which  was 
referred  to  the  attorney-general  with  the  other  papers  in  this 
matter: 

STATE  OF  NEW  YORK: 
State  Engineer  and  Subveyob. 

Albany,  April  26,  1013. 

To  the  Uonorahh  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y.: 

Gentlemen. —  There  has  been  before  the  commissioners  of  the  land  office 
the  complaint  of  A.  N.  Fowler,  Jr.,  in  the  matter  of  the  alleged  discon- 
tinuance of  a  highway  in  the  town  of  Caldwell,  village  of  Lake  George,  Warren 
county,  and  the  alleged  filling  in  of  certain  lands  at  the  southerly  end  of  Lake 
George  by  the  Delaware  and  Hudson  Company.  This  matter  was  referred  to 
the  attorncj'-gencral  for  investigation  and  in  connection  with  such  investiga- 
tion request  was  made  that  the  state  engineer  make  a  survey  of  the  locality 
in  question  and  furnish  a  map  and  information,  such  as  was  obtainable, 
tending  to  show  the  conditions  formerly  existing  and  the  conditions  as 
existing  at  the  present  time. 

Pursuant  to  such  request  this  matter  was  taken  up  by  the  state  engineer, 
and  in  order  to  establish  the  old  shore  line  at  the  southerly  end  of  Lake 
George  and  locate  certain  roads  as  formerly  existing  a  search  was  made  in 
the  county  clerk's  office  of  Warren  county  for  all  deeds  and  maps  and  for 
such  information  as  was  available  for  use  in  compiling  the  requested 
information. 

A  deed  and  map  found  in  the  county  clerk's  office  which  was  used  in  deter^ 
mining  the  original  lake  shore  line,  was  one  referring  to  a  survey  made  by 
one  Skinner,  in  March,  1855,  of  th3  Fort  William  Henry  grounds.  This 
survey  was  rerun,  the  necessary  corrections  for  change  in  declination  of  needle 
being  made,  and  while  this  survey  did  not  close,  the  error  of  closure  was  not 
unduly  large  considering  the  topography  of  the  country  and  the  conditions 
under  which  the  original  survey  was  probably  made.  As  a  result  of  re- 
running the  lines  defined  in  this  deed  three  points  on  the  original  shore  line 
of  the  lake  at  mean  high-water  mark  were  located,  designated  H,  D  &  E  on 
the  map  attached  hereto. 

From  the  descriptions  contained  in  the  deed  from  Catherine  E.  Van  Cort- 
land to  Harriet  C.  P.  Nivert,  dated  July  7,  1876,  two  other  points  on  the 
original  shore  line,  marked  G  &  J,  were  determined.  These  points  located 
the  original  shore  line  along  the  entire  front  of  the  Fort  William  Henry  hotel 
property  and  to  within  100  feet  of  the  present  Delaware  and  Hudson  railroad 
station.  From  the  point  designated  J  on  the  attached  map  east  to  a  point 
opposite  the  intersection  of  the  Dowling  and  Swamp  roads  with  the  Beach 
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road,  it  was  not  possible  to  definitely  locate  the  original  shore  line  by  the 
aid  of  old  maps  or  deeds  and  the  best  location  of  the  old  shore  line  that 
could  be  established  was  by  relocating  the  old  Beach  road  as  it  formerly 
existed  between  the  points  of  intersection  with  the  Dowling  and  Swamp  roads 
and  a  point  opposite  the  present  railroad  station,  it  having  been  stated  by 
the  older  residents  in  this  vicinity  that  between  the  points  last  mentioned 
the  old  Beach  road  was  on  the  shore  of  the  lake  and  photographs  produced 
tended  to  bear  out  the  statements  of  the  older  residents. 

There  was  found,  however,  a  deed  dated  July  2,  1881,  from  Mrs.  Nivert  to 
the  Glens  Falls  Railroad  Company,  which  has  been  shown  on  the  map  attached 
hereto,  the  north  line  of  which  corresponds  very  closely  with  that  of  the 
north  side  of  the  Beach  road,  said  to  have  been  on  the  shore  of  the  lake. 
This  particular  deed  is  not  given  as  great  weight  as  the  other  deeds  with 
respect  to  the  information  furnished,  inasmuch  as  the  point  of  beginning 
of  the  survey  is  not  as  definitely  defined,  in  that  the  point  of  beginning  was 
described  as  being  on  the  shore  of  the  lake  and  the  northeasterly  course  being 
parallel  to  and  thirty-three  feet  distant  from  the  southeasterly  course  of  the 
lands  conveyed  by  Catherine  E.  Van  Cortland  to  Harriet  C.  P.  Nivert.  This  plot 
was  accordingly  laid  out,  taking  the  point  J  as  on  the  shore  line  and  the  point 
of  beginning  at  right  angles  to  and  thirty-three  feet  distant  from  the  south- 
easterly course  of  the  Van  Cortland  property  opposite  point  J.  A  certain 
amount  of  weight  should  be  given  this  line  as  laid  out  inasmuch  as  it  corre- 
sponds  very  closely  with  the  north  side  of  the  old  Beach  road.  The  easterly 
corner  of  the  plot  located  by  reference  to  the  deed  from  Mrs.  Nivert  to  the 
Glens  Falls  Railroad  Company  was  also  described  as  being  due  north  of  the 
center  line  of  the  culvert  in  the  old  Beach  road,  and  from  information  obtain- 
able as  to  the  location  of  this  culvert  the  point  L,  as  designating  such  point 
on  the  shore  line,  is  found  to  be  due  north  from  the  point  designated  as  the 
center  of  such  culvert. 

The  location  of  the  shore  line  as  determined  by  reference  to  descriptions 
contained  in  the  deeds  examined  not  being  complete  and  inasmuch  as  all  of 
the  alleged  filling  complained  of  has  been  done  within  the  memory  of  certain 
of  the  older  residents  of  Lake  George,  several  of  such  older  residents,  who  are 
believed  to  be  qualified  to  point  out  on  the  ground  where  in  their  judgment 
the  old  shore  line  existed,  were  consulted.  Upon  going  over  the  locality  in 
question  they  were  asked  to  designate  such  points  as  in  their  memory  were 
on  the  old  shore  line  as  it  existed  forty  years  ago  and  such  line  as  pointed 
out  is  indicated  on  the  map  attached  hereto,  which  location  it  will  be  noted 
corresponds  very  closely  with  that  established  as  a  result  of  relocating  the 
shore  lines  from  the  descriptions  contained  in  the  deeds  above  mentioned. 
The  two  maps  submitted  herewith  show  the  location  of  the  shore  line  as 
determined  above  and  map  No.  2  being  on  a  smaller  scale  contains  the  same 
information  as  that  shown  on  the  larger  map  and  in  addition  there  is  shown 
on  the  smaller  map  the  location  of  the  complete  resurvey  of  tlie  Fort  William 
Henry  grounds  and  the  location  of  the  Beach  road  east  of  its  intersection 

with  the  Dowling  road. 

Recpectfully, 

J.  A.  Bensel, 
State  Engineer  and  Surveyor, 
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ExEcuTivB  Depabtment. 

The  following  speech,  delivered  by  Governor  Glynn  at  the  din- 
ner of  the  Democratic  State  Editorial  Association  held  on  the 
evening  of  October  28,  1913,  was  given  out  at  the  executive  cham- 
ber, under  date  of  October  29,  1913,  for  publication. —  Editoks. 

^^  Now  this  is  an  informal  affair  and  I  have  not  any  formal 
speech.  Brother  Bensel  has  hinted  that  you  are  lo  have  a  feast  of 
oratory.  Well,  if  you  are,  you  are  going  to  get  it  from  Brother 
Carmody,  Brother  May  and  Brother  Kennedy  and  the  rest  of  my 
brother  editors  who  will  speak,  because,  like  Mark  Anthony,  to- 
night I  want  to  indulge  in  some  plain,  hard  facts.  I  will  leave 
the  Julius  Caesar  act,  that  will  make  the  stones  and  the  sidewalks 
talk  and  the  water  in  the  Hudson  speak,  to  Carmody,  Kennedy 
and  May. 

"  In  behalf  of  myself  and  the  other  state  officers  I  want  to 
thank  you,  each  and  every  one  of  you,  who  have  come  here  at 
such  short  notice  to  attend  this  conference.  I  may  have  sug- 
gested it,  but  suggestions  without  accomplishment  do  not  amount 
to  very  much.  The  suggestion  was  mine,  but  the  accomplishment 
was  due  to  my  fellow-brother  officers  who  fell  in  with  me  and  who 
took  upon  their  shoulders  the  responsibility  of  getting  you  here. 

"  Now  I  want  to  tell  you  something  I  have  in  my  mind. 
While  I  am  governor  of  the  state  I  want  your  help.  Xot  only  as 
brother  editors,  but  as  brother  democrats.  The  time  may  come, 
and  probably  will  come  —  and  probably  exists  now  —  when  some 
of  you  ard  I  differ  on  some  points.  I  am  one  of  a  family  of  six, 
four  of  us  are  boys,  and  we  four  boys  on  ten  propositions  I  know 
would  not  agree  totally  on  any  six.  Now,  if  I  c^uinot  get  more 
unanimity  than  that  from  my  own  brothers  I  don't  expect  much 
more  from  my  brothers  of  the  press.  But  what  I  do  ask  is  for  a 
rule  of  a  democratic  principle  —  that  what  the  majority  think 
should  be  the  rule  for  us  as  democrats.     That  on  the.  six  things 
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that  we  can  agree  on  we  should  shoulder  to  shoulder  as  brother 
democrats. 

"  I  would  like  to  fight  with  you  and  have  you  fight  with  me 
for  the  six  things  upon  which  we  can  agree  and  trust  to  time  and 
circumstance  to  make  us  agree  on  the  other  four. 

"  I  was  bom  in  old  Columbia  county.  That  may  not  seem 
much  to  you  men  of  the  garden- west  counties,  but  to  me  it  is  a 
grand  county,  because  it  gave  us  Samuel  J.  Tilden  and  Martin 
VanBuren.  I  have  no  desire  to  criticise  any  one  and  I  don't 
want  to  be  understood  as  poking  fun  at  any  one.  But,  I  propose 
to  imitate  no  man,  because  the  great  men  that  have  gone  before 
me  in  this  office  are  too  big  for  me  to  imitate.  Tennyson  says, 
•  if  you  are  true  to  yourself,  you  are  attaining  true  manhood,'  and 
I  am  going  to  try  to  be  true  to  myself,  but  in  that  attempt  to  be 
true  to  myself  I  will  attempt,  as  far  as  my  poor  abilities  will 
allow,  to  combine  the  diplomatic  democracy  of  Martin  VanBuren 
with  the  militant  democracy  of  Samuel  J.  Tilden. 

"  You  have  heard  of  kitchen  cabinets  —  and  they  have  become 
quite  popular  things.  My  friends,  I  will  tell  you  the  men  that 
I  want  for  the  members  of  my  kitchen  cabinet  while  I  am  gov- 
ernor of  this  state  —  the  men  that  I  want  as  members  of  my 
kitchen  cabinet  —  are  the  state  officers  who  with  me  on  last  elec- 
tion day  met  the  approbation  of  the  majority  of  the  voters  of  the 
state,  combined  with  the  democratic  editors  of  New  York  state. 

"  I  want  to  follow  in  a  way  in  the  foot-steps  of  Woodrow  Wil- 
son. If  you  will  notice  the  appointments  that  President  Wilson 
is  making,  and  the  men  that  he  is  consulting  —  nine  out  of  ten 
of  them  seem  to  be  men  that  have  written  books.  Of  all  the  men 
that  I  want  to  consult  in  this  state,  all  the  men  that  I  want  to 
favor  —  I  could  not  find  enough  who  have  written  books,  so  I  am 
going  to  turn  to  the  men  who  write  daily  and  weekly  the  news- 
papers of  this  state.  And  in  doing  that  I  know  I  will  follow 
somewhat  in  the  footsteps  of  Tilden,  and  Van  Buren,  neither  of 
tlicm  were  what  we  would  call  newspaper  men  —  but  you  know 
there  is  a  sixth  sense  that  most  men  have  ore  way  or  the  other  — 
and  VanBuren  and  Tilden  had  as  their  sixth  sense  the  newspaper 
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instinct.  Tilden  had  it  for  this  reason.  He  was  wise  enough 
to  know  that  when  he  wrote  that  famous  letter  in  his  own  hand* 
writing  and  had  a  plate  of  it  made  and  had  it  mailed  to  nearly 
every  voter  in  the  state  when  he  ran  for  governor,  most  of  the 
voters  of  the  state  thought  that  they  had  received  a  letter  from 
Samuel  J.  Tildeu  and  written  in  his  own  handwriting. 

**And  Martin  VanBuren,  you  will  remember  was  sent  as  am- 
bassador to  England  by  Jackson.  Unfortunately  —  there  was  a 
squabble  in  the  democratic  party  in  that  Martin's  time  too.  You 
will  remember  that  Martin  VanBuren  was  selected  by  Jackson  as 
secretary  of  state,  although  Jackson  had  never  laid  eyes  on  him. 
He  was  known  as  a  great  pacificator  and  Jackson  knew  he  was 
going  to  have  a  hard  time  the  next  four  years  —  so  he  made  Van- 
Buren secretary  of  state,  and  you  will  remember  that  the  cabinet 
wont  all  to  pieces  and  at  Lewis's  suggestion  they  all  resigned, 
Jackson  did  not  want  VanBuren  to  resign,  but  Lewis  convinced 
him,  it  was  the  better  pQlicy,  and  Jackson  sent  him  as  ambassador 
to  Engl  arid. 

**  While  ambassador  to  England  Van  Buren  met  Washington 
Irving.  Irving  was  in  Europe  gathering  material  for  his  books 
and  he  met  VanBuien  and  became  his  assistant  secretary.  But 
they  would  not  confirm  VanBuren  as  ambassador  to  England  and 
he  got  Irving  to  resign  and  they  came  back  here  and  you  remem- 
ber that  famous  reception  they  got  and  VanBuren  became  presi- 
dent, and  true  to  the  newspaper  instinct  he  wanted  to  make 
Irving  secretary  of  state.  He  wanted  a  man  in  his  cabinet  who 
could  write  like  you.  VanBuren  was  wise,  but  Irving  was  much 
wiser.  He  said  to  VanBuren,  '  you  are  wiser  than  I  am  in  every- 
thing than  this.  I  am  not  fit  to  be  secretary  of  state  and  I  know 
it.'  I  say  there  are  not  very  many  men  who  have  that  sense. 
Washington  Irving  got  the  sense  I  think  because  he  lived  in 
Kinderhook  for  a  while,  the  little  town  I  was  bom  in. 

"  Now  my  friends  I  simply  mention  that  to  show  you  that  my 
newspaper  irstinct  is  inherited  from  VanBuren  and  Tilden,  as 
well  as  my  politicnl  faith. 

"I  want  to  combine  the  diplomatic  democracy  of  VanBuren 
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with  the  militant  diplomatic  democracy  of  Tilden.  It  is  a  mighty 
hard  job,  but  I  am  going  to  try  it  on  these  lines.  I  don't  believe 
that  the  governor  of  this  state  is  the  whole  state,  or  the  whole 
government.  I  believe  that  the  other  state  officers  in  their 
capacity  are  just  as  important  as  I  am.  I  am  going  to  ask  their 
aid,  their  assistance,  and  their  advice.  I  want  them  if  possible 
to  approve  of  my  policies,  and  I  am  going  to  try  to  approve  of 
theirs.  I  don't  believe  that  any  one  man,  any  two  men,  any  six 
men,  or  any  twelve  men  are  the  democratic  party  of  this  state. 

"  I  am  going  to  mould  my  administration  upon  lines  which  I 
think  will  meet  the  approval  and  the  approbation  of  the  great 
mass  of  the  people  from  New  York  bay  to  lake  Erie,  and  from 
the  lakes  on  the  north  to  the  Pennsylvania  line  on  the  south  that 
comprise  the  voting  population  of  the  democratic  party.  If  the 
leaders  put  up  to  me  what  I  believe  is  the  echo  of  the  sentiments 
of  the  majority  of  the  voting  democratic  population,  I  will  work 
with  the  leaders.  If  the  leaders  put  up  .to  me  what  I  believe  is 
not  the  echo  of  the  opinion  of  that  population  of  the  democratic 
party  I  will  part  with  the  leaders  at  the  cross  roads  of  expediency 
and  duty.  The  index  finger  of  duty  will  point  my  course,  and 
those  who  will  may  follow  the  guide  of  expediency. 

"  But  if  the  refusal  should  have  to  come,  I  am  not  going  to 
give  it,  pronounce  it,  or  enforce  it  in  a  way  that  will  disrupt 
the  democratic  party,  and  try  to  put  me  on  a  pinnacle.  Any  dif- 
ference I  may  have  with  the  leaders  will  be  settled  on  the  inside, 
for  the  good  of  the  party,  and  not  on  the  public  streets,  for  the 
destruction  of  the  party  and  the  exaltation  of  myself. 

"  I  come  into  office  under  distressing,  hard  and  difficult  cir- 
cumstances, and  no  man  appreciates  that  fact  more  than  I  do. 
I  could  wish,  and  I  did  wish,  that  this  thing  could  pass  me  by 
and  not  come  to  me  under  these  harassing  conditions,  but  I  came 
in  as  lieutenant-governor  to  do  every  duty  that  the  constitution 
placed  upon  the  lieutenant-governor,  and  in  these  circumstances 
the  constitution  placed  upon  me  the  duty  of  governor. 

"  I  want  to  send  you  home  with  one  thought  in  your  minds,  I 
am  going  to  try  to  be  in  the  next  year  and  three  months  the  best 


State  Department  Xoteb.  569 


Enecutive  Department. 


governor  that  every  drop  of  blood  in  my  veins  or  atom  of  brain 
in  my  head  will  allow  me  to  be,  and  to  leave  behind  me  a  decent 
record,  with  no  thought,  with  no  action  of  mine,  and  with  no 
intention  of  using  any  appointment,  any  power  of  veto,  or  any 
other  power  within  the  hands  of  the  governor  of  this  state,  to 
make  myself  my  own  successor  in  that  offica 

"  I  promise  you  here  to-night  that  I  dedicate  every  moment  of 
my  waking  time  in  the  next  year  and  three  months,  not  to  my 
personal  interest,  but  to  the  services  of  all  the  people,  to  the  pro- 
motion of  the  welfare,  the  glory  and  the  success  of  the  democratic 
party  in  the  state  election  a  year  from  now. 

"  I  don't  believe  that  under  the  existing  circumstances  I  could 
be  a  candidate  to  succeed  myself,  and  I  have  no  intention  of  trj''- 
ing  to  be,  but  I  am  going  to  try  to  bo  a  governor  that  the  people 
who  voted  for  me  one  year  ago  will  not  be  sorry  that  they  did  vote 
for  me  as  lieutenant-governor  on  the  democratic  ticket. 

"  To  carry  out  this  intention,  I  need  the  help,  I  need  the  good 
wishes,  I  need  the  good  will  of  every  man  who  has  at  heart  the 
welfare  of  the  democratic  party.  I  don't  ask  you  to  have  at  heart 
my  welfare,  because  I  don't  care  anything  about  my  own  political 
welfare.  I  believe  that  if  I  can  serve  my  party  in  the  next  year 
and  three  months  so  that  I  can  overcome  in  some  degree  the  dis- 
sontions  now  existing  in  it,  so  that  I  can  help  put  before  the 
voters  of  this  state  at  the  next  election  an  administration  we  can 
point  to  as  one  of  good  business  principles,  and  reasonable 
economy,  that  I  will  have  written  my  name  large  in  the  history  of 
the  democratic  party  of  this  state,  and  my  friends  I  care  more 
about  that  being  said  of  me  and  written  about  me  than  if  I  were 
able  to  be  governor  for  100  years. 

"  I  think  you  have  some  idea  of  w^hat  I  have  in  mind,  and  some 
idea  of  what  prompted  the  suggestion  of  asking  you  to  come  here 
to-night.  I  want  your  help ;  I  ask  it.  You  owe  an  allegiance  to 
the  party  as  well  as  I  do.  I  will  give  all  I  have  to  the  party  for 
the  next  year  and  three  months.  I  ask  you  to  give  a  little  of 
what  you  have  too  with  me  to  the  amelioration  of  our  good  old 
party. 

"  There  is  naught  else  that  I  can  say.     I  want  to  ho  fair.      I 
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ask  everybody  to  be  fair  with  me;  to  indulge  in  me  whatever  little 
weaknesses  the  hard  fight  that  I  am  obliged  to  go  through  may 
show.  I  know  that  I  have  them,  and  probably  the  exigencies  of 
the  next  few  months  will  show  them,  but  when  occasion  may  call 
upon  you  to  criticise,  then  let  me  ask  you  to  remember  that  if 
you  were  in  my  place  probably  some  little  weaknesses  would  show 
in  you;  but  whatever  weaknesses  may  show,  I  want  to  tell  you 
tliat  they  will  be  of  the  heart  and  not  of  the  head ;  they  will  be  of 
accident  and  not  of  intention,  and  if  you  show  that  same  spirit 
to  me  and  help  carry  this  spirit  around  the  state,  I  believe  that 
we  can  go  into  the  next  campaign  with  at  least  a  record  of  a  busi- 
ness administration  in  Albany  that  will  combine  the  principles  of 
Thomas  JeflFerson  with  the  diplomatic  democracy  of  Martin  Van- 
Buren  and  the  militant  democracy  of  Samuel  J.  Tilden.'^ 


The  following  remarks  by  Governor  Glynn  before  the  New 
York  State  Waterways  Association,  at  the  State  Education  Build- 
ing, Albany,  N.  Y.,  October  30,  1913,  have  been  given  out  at 
the  executive  chamber  for  publication. —  Editors. 

"  This  association  has  done  valuable  work  in  promoting  the 
Erie  canal.  As  a  constructive  proposition  that  work  is  drawing 
to  completion,  and  if  your  efforts  are  to  continue  along  construc- 
tive lines  you  must  turn  your  eyes  to  new  fields.  The  Hudson 
river  is  nature's  continuation  of  the  Erie  canal.  With  the 
opening  of  the  Panama  canal  a  deeper  channel  in  the  Hudson 
river  would  be  of  great  worth  to  every  interest  that  has  been 
fostered  by  our  canal. 

"  New  York  state  has  spent  something  in  the  neighborhood  of 
$150,000,000  upon  the  Erie  canal.  This  money  has  not  been  ex- 
pended solely  for  the  benefit  of  the  people  in  New  York  state. 
Its  expenditure  has  been  a  profit  to  a  section  of  the  country  in- 
habited by  nearly  twelve  millions  of  people. 

"  I  for  one  do  not  believe  that  the  United  States  govemmcT^t 
has  shown  anything  like  reciprocity  toward  New  York  state  for 
this  expenditure  of  $150,000,000,  towards  our  national  progress. 
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"  In  the  last  100  years  the  United  States  has  spent  only  about 
$500,000,000  on  all  its  harbor  and  river  improvements.  Bo  that 
New  York  state,  for  the  bei.efit  of  a  large  section  of  this  country, 
has  expended  over  one-fourth  as  much  upon  the  Erie  canal  as  the 
United  States  government  has  expended  in  all  its  improvements 
upon  rivers  and  harbors,  and  of  the  $500,000,000  which  the 
United  States  government  has  spent,  New  York  has  not  received 
its  just  share. 

"  This  state,  with  its  magnificent  port  at  New  York  city,  hafl 
borne  the  brunt  of  our  national  indirect  system  of  taxation,  and 
with  the  levying  of  an  income  tax  New  York  state  will  continue  to 
bear  the  brunt  of  our  new  national  direct  system  of  taxation. 
This,  for  one  thing,  entitles  New  York  state  to  more  considera- 
tion from  the  National  government  than  it  has  received  in  the 
improvement  of  its  waterways. 

"  I  believe  that  a  proper  amount  of  money  expended  by  the 
United  States  government  upon  the  improvement  of  the  Hudson 
river,  so  that  large  ships  can  sail  up  the  Hudson  to  Albany  and 
the  eastern  terminus  of  the  Erie  canal,  would  be  money  far  more 
wisely  spent  than  three-quarters  of  the  money  which  the  United 
Slates  has  already  expended  on  river  improvements. 

"  In  support  of  this  argument  I  point  to  the  $7,000,000  which 
Congress  spent  upon  the  Hennepin  canal  to  connect  Lake  Michigan 
with  the  Mississippi  river.  As  a  piece  of  engineering  the  Henne- 
pin canal  is  a  commendable  enterprise;  as  a  commercial  proposi- 
tion it  has  little  or  no  value.  And  this  is  only  a  sample  of  the 
way  in  which  Uncle  Sam  has  spent  money  upon  other  rivers  dis- 
proportionate to  the  importance  of  the  Hudson. 

"  In  the  past  few  years  the  average  yearly  tonnan^  of  freidit 
on  the  Hudson  river  has  been  3,8G8,795  tons,  and  the  average 
yearly  value  of  that  tonnage  has  been  $139,924,444.  And  yet 
outside  of  the  pending  appropriation  the  United  States  govern- 
ment has  spent  only  a  little  over  $5,000,000  on  improving  the 
Hudson  river.  Five  millions  of  dollars  expended  upon  the  Hud- 
son river  with  such  a  tonnage  and  of  such  value  compared  with 
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»even  millions  of  dollars  expended  upon  the  Hennepin  canal  with 
little  tonnage  of  small  value,  shows  the  unjust  policy  that  Wash- 
ington has  been  pursuing  toward  the  waterways  of  New  York 
state. 

"  Down  in  West  Virginia  they  have  a  river  known  as  the  Kana- 
wha. In  1911  its  tonnage  was  about  1,400,000  tons,  and  the 
value  of  that  tonnage  was  less  than  $5,000,000.  Yet  for  the  im- 
provement of  this  dinky  river  the  United  States  government  has 
spent  almost  as  much  money  as  it  has  spent  upon  the  Hudson. 

"  In  the  shoal  canals  of  the  Tennessee  river  near  Chattanooga 
the  United  States  government  spent  so  much  money  that  the 
total  expenditure  for  improvements  represented  a  cost  of  $11.91 
for  every  ton  of  freight  carried  through  the  canal.  If  this  same 
proportion  had  been  observed  in  the  treatment  of  the  Hudson 
river  the  United  States  government  would  have  spent  upon  it  in 
the  past  something  like  $55,000,000  instead  of  $6,000,000.  For 
every  ton  of  freight  carried  through  the  lock  of  the  Wabash  river 
at  Grand  Rapids,  Illinois,  the  federal  government  has  laid  out 
an  expedidture  of  $56.  If  this  ratio  had  been  observed  in  the 
treatment  of  the  Hudson  river  the  United  States  government,  in 
the  years  gone  by  would  have  spent  upon  the  Hudson  $224,000,- 
000  instead  of  $5,000,000.  The  federal  government  has  spent 
$20  a  ton  for  every  ton  of  freight  carried  on  the  Big  Sandy  river 
and  its  forks.  That  same  proportion  of  expenditure  upon  the 
Hudson  river  would  have  meant  $80,000,000  devoted  to  improve- 
ments instead  of  $5,000,000. 

"  In  1908  the  United  States  government  spent  in  interest  and 
maintenance  the  incredible  sum  of  $183,  for  each  ton  of  freight 
carried  on  the  Red  river  between  its  mouth  and  Fulton,  Ark. 
This  ratio  upon  the  Hudson  river  would  have  meant  the  expendi- 
ture of  $7,000,000,000  instead  of  $5,000,000  in  the  last  100  years. 

"  I  mention  these  facts  to  show  the  business  interests  of  New 
York  state  that  they  have  not  received  fair  treatment  from  the 
United  States  government  in  the  development  of  its  waterways. 
You  gentlemen  of  this  association  have  done  magnificent  work  in' 
the  promotion  of  the  Erie  canal.     You  can  now  duplicate  thi3 
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work  by  inducing  the  federal  government  to  treat  us  fairly  in  our 
river  improvements. 

"  The  canal  boats  of  the  Erie  canal  will  be  a  golden  argosy  if 
they  can  give  proper  vent  into  the  markets  of  the  world.  If  the 
Hudson  river  were  deepened  so  that  the  large  ships  could  sail  up 
the  Hudson  to  Albany  and  there  receive  freight  at  the  eastern 
terminal  of  the  Erie  canal,  an  easy  access  would  be  furnished  not 
only  to  the  Panama  canal  but  to  the  markets  of  the  east. 

"  Canada  has  shown  us  the  value  of  this  idea  by  the  develop- 
ni2:.t  of  the  St.  Lawrence  river  up  to  Montreal;  and  the  other 
day,  when  the  governor  of  Louisiana  was  in  this  city,  its  value 
was  emphasized  by  a  little  incident  he  repeated.  He  said  that 
through  Federal  aid  the  Mississippi  had  been  improved  so  that 
large  ships  could  sail  up  that  river  one  hundred  and  thirty-four 
miles  beyond  New  Orleans.  At  the  time  the  project  was  mooted 
ho  said  critics  made  the  argument  that  big  ships  would  not  go  up 
the  river  beyond  New  Orleans  to  get  freight.  Time,  he  said,  has 
disproved  that  argument  and  now  you  can  stand  on  the  docks  of 
New  Orleans  and  see  the  ships  going  back  and  forth  one  hundred 
and  thirty-four  miles  up  the  Mississippi,  with  their  wealth  of 
freight 

^^  The  same  thing  would  happen  in  this  state  if  big  ships  could 
come  up  the  Hudson  river  to  Albany.  The  day  is  coming,  and  it 
is  not  far  distant,  when  New  York  city  will  be  so  crowded  for 
dock  room  that  the  smaller  ships,  in  the  race  for  competition, 
will  not  be  able  to  secure  space.  The  big  trans-Atlantic  conti- 
nental lines  will  use  up  the  space  and  then  people  will  awaken  to 
tlie  need  of  facilities  for  big  ships  coming  up  the  Hudson. 

"  This  society  can  do  much  to  impress  this  idea  upon  the  pub- 
lic mind.  There  is  shortly  going  to  be  a  convention  at  Jackson- 
ville, Florida,  of  the  National  Waterways  Associations.  I  would 
like  to  see  this  society  largely  represented  there  and  I  will  ap- 
point every  man  who  will  go  to  advocate  the  interests  of  New 
York  state  waterways  a  delegate  to  that  convention.  And  I  want 
to  afk  him,  either  on  his  way  south  to  Jacksonville,  or  his  way 
north  back  home,  to  stop  off  at  Washington  and  make  an  impress 
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upon  the  official  mind  of  our  national  capitol  of  the  great  need 
for  improving  the  Hudson  river  and  the  great  good  that  will  come 
to  the  country  at  large  as  a  result  of  this  improvement 

"And  when  we  make  this  demand  for  a  deeper  Hudson,  so 
tLat  ocean-going  vessels  can  sail  up  to  Albany,  we  are  simply 
asking  the  United  States  Government  to  do  what  Canada  did  at 
Montreal,  what  Scotland  did  at  Glasgow,  what  England  did  at 
Manchester  and  at  London,  and  what  Belgium  did  at  Antwerp." 


The  following  statement  was  given  out  for  publication,  at  the 
executive  chamber,  under  date  of  November  3,  1913,  relative  to 
the  proposed  abolition  of  the  annual  supply  bill  providing  for 
expenditures  made  by  state  officials  in  excess  of  their  regular 
yearly  appropriations. —  Editoes. 

Governor  Martin  H.  Glynn  has  inaugurated  a  policy  of  re- 
trenchment in  state  expenditures  induced  by  his  experience  as 
state  comptroller.  The  first  step  taken  by  Governor  Glynn  in 
pursuance  of  this  policy  is  the  proposed  abolition  of  the  annual 
supply  bill  which  carries  appropriations  each  year  varying  from 
S:4,000,000  to  $7,000,000.  The  supply  bill  always  has  provided 
for  expenditures  made  by  state  officials  in  excess  of  their  r^ular 
yearly  appropriations,  and  the  state  official  who  makes  expendi- 
tures in  excess  of  his  appropriations  while  Mr.  Glynn  is  governor 
will  be  dismissed  from  the  state  servica 

The  present  fiscal  year  commenced  on  October  first  last,  and 
it  will  be  the  effort  of  Governor  Glynn  to  inaugurate  a  policy  of 
economy  and  retrenchment  during  the  balance  of  his  adminis- 
tration  to  the  end  that  the  annual  supply  bill  will  eventually  be 
abolished.  "  I  know  that  this  is  no  easy  task,"  said  Governor 
Glynn,  "  but  if  every  state  departmental  head  and  every  state 
employee  cooperates  with  me  from  now  on  the  supply  bill  will 
ultimately  be  done  away  with,  and  the  state  thereby  save  millions 
of  dollars." 
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Governor  Glynn  proposes  to  limit  the  yearly  expenditures  of 
the  state  to  its  actual  needs,  and  will  insist  that  no  matter  what 
arguments  may  be  advanced  in  favor  of  particular  appropriations, 
tiie  current  expenditures  of  the  state  must  be  kept  within  the  cur- 
rent income.  The  annual  supply  bill,  so  far  as  it  has  been,  in 
newspaper  parlance,  a  "  pork  barrel,"  will  be  a  thing  of  the  past. 
The  special  appropriation  bills  which  every  legislature  passes  to 
the  extent  of  millions  of  dollars  will, have  to  be  kept  within  the 
known  income  of  the  state  hereafter. 

Immediately  upon  his  recent  return  from  abroad,  Governor 
Glynn  had  a  long  talk  with  State  Comptroller  Sohmer,  and  they 
agreed  upon  a  policy  in  relation  to  the  state's  finances  which  is  to 
be  inaugurated  at  once.  Other  governors  have  declared  in  favor 
of  a  policy  of  economy  in  the  expenditure  of  public  funds  only  to 
have  a  combination  of  circumstances  or  a  change  of  heart  pre- 
vent the  accomplishment  of  any  serious  retrenchment  in  the 
state's  expenses. 

Governor  Glynn  declares  he  is  not  going  to  be  embarrassed  by 
any  such  combination  of  circumstances.  While  he  was  in  the 
state  comptroller's  office,  Governor  Glynn  made  many  substantial 
recommendations  for  reforms  in  the  state's  fiscal  policies;  but 
either  through  the  lack  of  interest  in  these  reforms  shown  by  a 
republican  legislature  or  by  a  republican  governor,  little  could  be 
accomplished  at  that  time.  Now  that  he  is  the  head  of  the  state 
government  and  has  a  democratic  legislature  at  his  back  as  well 
as  democratic  oiBcials  in  all  state  departments.  Governor  Glynn 
insisted  to-night  these  reforms  he  has  advocated  with  a  view  to 
seeing  the  state  gets  a  dollar's  worth  of  labor  or  material  for  every 
dollar  spent  will  go  a  long  way  toward  making  his  proposed 
policy  of  retrei'.chment  possible  and  decrease  by  several  millions 
of  dollars  the  ordinary  annual  expenses  of  state  government.  As 
Governor  Glynn  pointed  out,  nothing  he  can  do  can  lessen  the 
annual  payments  which  must  be  made  to  the  canal  and  highway 
sinking  funds  and  for  the  annual  interest  on  these  improvement 
bonds,  which  payments  increase  each  year  automatically. 

"  Comptroller  Sohmer  had  passed  during  the  recent  session  of 
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the  legislature,"  said  Governor  Glynn  to-night,  "  a  law  which 
provides  that  no  obligation  in  excess  of  $1,000  shall  be  incurred 
in  the  name  or  on  behalf  of  the  state  of  New  York  without  first 
having  such  proposed  obligation  approved  by  the  comptroller. 
For  the  first  time  since  the  present  constitution  was  adopted,  an 
opportunity  has  been  created  whereby  each  such  expenditure  in 
behalf  of  the  state  shall  be  scrutinized  as  to  its  l^ality  and 
necessity  before  the  expenditure  can  be  made. 

"  The  policy  of  the  state  for  years  has  been  to  make  appro- 
priations and  spend  them  all  and  more  without  any  check  what- 
ever. Beginning  with  the  present  fiscal  year,  the  wisdom  of 
allowing  the  expenditure  to  be  in  excess  of  $1,000  must  clearly 
be  shown  before  such  expenditure  will  be  permitted. 

"  The  same  law  provides  that  the  comptroller  shall  receive 
notice  of  all  liabilities  incurred  at  the  time  such  liabilities  are 
created;  so  that  an  opportunity  is  now  provided  to  criticise  all 
expenditures  of  the  state  before  the  money  leaves  the  treasury. 
It  is  well  known  that  the  practice  has  been  to  spend  the  money 
and  have  the  criticism  afterwards.  Reversing  this  practice,  it 
ought  not  to  require  much  discernment  to  discover  that  the  new 
policy  will  result  in  great  economies. 

"  In  the  next  place,  while  the  legislature  has  from  year  to  year 
appropriated  money?)  for  the  current  expenses  of  tho  government 
for  the  succeeding  fiscal  year,  these  appropriations  have  been 
used  for  any  year  and  the  liabilities  have  been  created  greatly  in 
excess  of  appropriations  in  the  belief  that  the  next  year's  appro- 
priations would  provide  for  the  illegal  expenditures.  The  de- 
termination of  the  comptroller  to  limit  the  expenditures  of  any 
department  or  institution  for  any  one  fiscal  year  to  the  amount 
appropriated  for  it  for  such  fiscal  year  must  necessarily  do  away 
with  the  deficiencies  and  make  possible  for  the  governor,  for  the 
first  time  in  many  years,  to  know  exactly  the  requirements  which 
must  be  met  out  of  the  state  treasury.  Furthermore,  the  practice 
of  securing  lump-sum  appropriations  to  provide  against  deficien- 
cies which  do  not  exist  or  are  only  guessed  at,  must  be  abandoned. 

"  In  addition  to  the  inauguration  of  the  new  fiscal  policy  in 
these  particulars,  the  comptroller  has  caused  to  be  formulated 
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and  sent  to  the  several  officers  who  are  autliorized  to  create  obliga- 
tions in  the  name  of  the  state,  a  carefully  prepared  statement  of 
the  limitations  within  which  expenditures  must  be  made,  so  that 
hereafter  no  officer  of  the  state  will  be  justified  in  makins:  an 
improper  or  unauthorized  expenditure  throuali  iirnoranco  of  the 
policy  of  the  comptroller  in  the  audit  of  claims  or  accounts 
against  the  state." 


The  following  statement  by  Governor  Qlynn,  relative  to  legis- 
lation as  to  direct  primaries  and  elections,  was  given  out  for 
pul)lication,  at  the  executive  chamber,  under  date  of  I)e<^embcr 
G,  1913. —  Editors. 

"  I  have  been  actuated  solely  and  entirely  in  this  matter  by  an 
earnest  desire  to  intelligently  and  completely  reflect,  in  the  legis- 
lation to  be  proposed,  tlie  enlightened  public  opinion  of  to-day 
upon  the  subject  of  direct  nominations,  and  the  nec(^sary  amend- 
ments to  the  primary  elc<*tion  law  and  the  general  election  law 
to  make  effective  the  (lomaiids  of  that  public  opinion,  with  which 
I  need  hardly  add,  I  am  in  thorough  accord.  I  have  had  the 
advantage  and  pleasure  of  the  cooperation  of  the  leader  of  the 
senate,  T-ieu  ten  ant-Governor  Wagner  and  many  officials  and  pub- 
lic-spirite<l  citizens  who  have  made  a  special  study  of  this  sub- 
ject, and  who  have  given  to  me  their  advice  and  assistance.  In- 
sofar as  I  have  given  advice  and  exercised  direction  in  this  mat- 
ter, T  have  endeavored  to  so  advise  and  dire(*t  as  to  make  the  pro- 
posed legislation  exactly  responsive  to  the  public  opinion  which, 
in  my  judgment,  demands  and  requires  it. 

"  In  addition  to  the  aid  to  which  I  have  referred,  I  have  also 
had  manv  suiijiestions  from  citizens  who  are  interested  in  this 
topic.  With  the  cooperation  of  those  who  have  worked  with  me, 
I  have  undertaken  to  digest  all  of  those  suggestions  and  to  take 
out  of  them  all  that,  in  my  opinion,  is  in  accord  with  the  obvious 
demands  of  the  hour,  so  that  our  consultations  have  had  the  bene- 
fit of  all  this  additional  suggestion  and  advice.     The  public  is 

entitled  to  know  the  result  of  our  deliberations.     It  need  not  be 
Dept.  Rep.  Vol.  IV  37 
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assured  of  the  painstaking  care  with  which  we  have  executed  this 
work.  We  regard  it  aa  a  great  public  work  and  we  have  endeav- 
ored to  give  to  it  all  the  attention,  and  to  bring  to  it  all  the  intelli- 
gence, iind  to  surround  it  with  all  the  safeguards  of  good  judg- 
ment of  which  we  are  capabla  Therefore,  without  undertaking 
to  explain  the  many  details  that  are  necessary  in  all  such  reforms 
as  this,  but  in  response  to  the  insistent  demands  of  citizens  that 
they  be  advised  of  the  progress  and  effect  of  the  work  under take^n, 
I  decided  to  make  this  statement  which  will  point  out  the  salient 
and  important  principles  which  this  legislation  is  intended  to 
promote,  and  which  its  enactment  will  put  in  force. 

"  There  are  three  important  measures  necessary  to  be  enacted 
into  laws  in  order  to  carry  out  the  views  which  we  entertain  and 
which  will  meet  the  requirements  of  public  opinion.  These  pro- 
posed laws  may  be  briefly  described  as  follows: 

"  First,  A  proposed  law  for  the  adoption  for  use  in  this  state 
of  the  Massachusetts  form  of  ballot  at  general  elections. 

"  Second,  A  proposed  law  for  an  absolutely  state-wide  applica- 
tion of  the  real  principles  of  direct  primaries,  and 

"  Third,  A  proposed  law  regulating  the  nomination  of  United 
States  senators  under  the  provisions  of  the  direct  primary  bill  to 
be  proposed. 

"  In  advocating  the  first  bill  mentioned,  for  the  substitution  of 
the  Massachusetts  form  of  ballot  at  general  elections  in  this  state, 
I  am  convinced  that  there  is  a  wide  public  opinion  in  favor  of  the 
adoption  of  this  reform.  The  need  of  this  change  in  our  election 
law,  in  order  to  give  the  broadest  efficiency  to  a  direct  primary 
law,  was  early  understood  as  will  be  recognized  when  I  refer  to 
the  fact  that  this  bill  is  a  reproduction  practically  without  change, 
of  the  Saxe-Dana  bill  of  1912,  which  was  reintroduced  in  1913  as 
the  Herrick-Carver  bill,  but  which  has  heretofore  failed  of  legis- 
lative approval.  To  meet  the  popular  demand  and  because  of  the 
wisdom  of  this  change,  this  legislation  should  now  be  enacted. 

"  The  proposed  direct  primaries  law  is  intended  to  really  and 
effectively  carry  out  in  their  broadest  conception  and  meaning  tlio 
provisions  in  that  regard  contained  in  the  democratic  state  plat- 
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fonns  of  the  past  two  democratic  state  conventions.  It  is  my 
firm  belief  that  there  is  an  aroused  and  insistent  public  opinion 
in  favor  of  this  broad  and  comprehensive  view  of  the  subject.  I 
am  thoroughly  satisfied  that  the  popular  view  of  these  pledges  of 
our  party  requires  that  every  officer  to  be  elected  by  the  people 
shall  be  nominated  by  direct  nominations  through  party  pri- 
maries. I  am  convinced  that  the  public  will  not  be  satisfied  with 
anything  short  of  the  absolute  application  of  this  principle  to  all 
nominations,  from  the  governor  of  the  state  down  through  the 
whole  list  of  elective  officers.  This  means  the  abolition  of  the 
state  convention.  The  people  are  entitled  to  have  their  election 
and  primary  laws  enacted  in  the  form  in  which  they  desire  to 
have  them  enacted.  Therefore,  this  proposed  primary  law  abso- 
lutely abolishes  state  conventions,  and  requires  every  nomination 
to  be  made  by  the  members  of  each  party  directly  in  primary  elec- 
tions. I  am  fully  conscious  that  many  distinguished  and  thor- 
oughly honest  citizens  entertain  a  contrary  view  as  to  the  wisdom 
of  this  feature  of  the  proposed  law.  There  are  many  arguments, 
well  known  to  the  public,  and  which  have  been  advanced  persist- 
ently from  time  to  time  in  favor  of  the  retention  of  state  conven- 
tions. However,  in  my  view,  the  sufficient  answer  to  these  argu- 
ments is  that  the  public  opinion  of  to-day  unmistakably  announces 
that  those  arguments  have  not  convinced  it.  Therefore,  in  order 
that  this  proposed  legislation  shall  be  properly  responsive  to  pub- 
lic opinion,  it  is  necessary  to  abolish  the  state  convention  for  all 
the  purposes  for  which  state  conventions  have  heretofore  been 
employed.  In  the  matter  of  party  platforms  and  the  statement 
of  party  principles  and  purposes,  the  bill  reposes  the  power  in 
each  party's  state  committea  Of  course,  any  party  may  so  ar- 
range its  internal  affairs  as  to  have  informal  state  conventions,  or 
conferences  such  as  it  may  determine  to  be  wise  and  beneficial  to 
itself.  With  that  the  law  has  nothing  to  do,  if  it  takes  no  ac- 
count, and  with  respect  to  it,  it  seeks  to  make  no  regulations. 

"  For  the  regulation  of  party  affairs  the  proposed  law  provides 
that  there  shall  be  only  a  state  committee,  and  a  county  com- 
mittee in  each  county  of  the  stata    These  bodies  will  be  the  offi- 
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cial  organized  authorities  of  the  parties,  and  they  will  have  such 
powers  as  are  properly  reposed  in  them. 

"  It  will  be  recalled  by  all  students  of  election  reform  and  pri- 
mary election  reform,   that  the  first  direct  primary  law  ever 
enacted  in  this  state  was  placed  upon  the  statute  books  by  the 
democratic  legislature  of  1911.     This  was  a  beginning  of  the 
work  which  public  opinion  demanded  so  that  there  might  be  in 
the  management  of  political  parties,  that  freedom  of  co-operation 
among  the  membership  of  the  parties,  which  no  one  will  question 
was  the  right  of  such  membership.     That  legislation,  however, 
does  not  meet  the  requirements  of  the  public  opinion  of  to-day 
and  it  is,  therefore,  necessary  to  supplement  it  by  this  broader  and 
more  comprehensive  and  more  effective  law  which  is  now  pro- 
posed.   It  will,  in  that  connection,  be  recalled  that,  at  the  time  of 
the  passage  of  the  legislation  of  1911  upon  this  subject,  there 
was  an  effort  made  by  a  strong  minority  of  the  democratic  legis- 
lators to  have  incorporated  in  the  law  a  simpler  form  of  ballot  for 
primary  elections,  the  withdrawal  of  the  party  emblem  from  any 
ticket  used  in  primary  elections,  and  a  substantial  reduction  in 
the  number  of  signatures  to  designating  petitions.     Those  pro- 
visions, then  rejected,  are  now  demanded  by  public  opinion.     It 
seems  to  me  that  tlicy  are  wise  and  salutary  and  that  they  will  go 
■far  towards  improving  the  conditions  surrounding  primary  elec- 
tions so  as  to  give  to  the  party  members  that  equality  of  right  and 
representation  to  which  they  are  unquestionably  entitled.     With 
that  view  in  mind,  the  propscd  legislation  upon  that  subject  meets 
these  requirements  by  providing  the  Massachusetts  form  of  bal- 
lot at  the  primary  election,  by  withholding  from  the  party  organ- 
ization the  use  of  the  party  emblem  in  party  elections  and  by  re- 
ducing the  number  of  signatures  requirwl  in  order  to  designate  a 
candidate.     The  Massachusetts  form  of  ballot  completely  meets 
the  first  requirement.     The  elimination  of  the  use  of  emblems 
from  the  primary  ballot  meets  the  second  requirement,  and  in 
order  to  avoid  any  hardship  or  injustice  to  those  who  might  have 
difiiculty  in  marking  printed  ballots,  numerals  are  substituted 
for  their  aid.   The  reduction  of  the  number  of  signers  upon  de»- 
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ignating  petitions  is  from  five  per  cent  of  the  enrolled  party 
vote  in  the  particular  locality,  as  the  law  now  is,  to  three  per  cent, 
and  the  further  reduction,  upon  a  system  of  maximums,  provided 
in  the  bill,  in  the  larger  localities,  which  will  make  the  percentage 
required  so  much  lower  as  to  meet  every  public  necessity. 

**  In  a  general  way  these  are  the  salient  features  of  the  new 
primary  bill.  As  I  have  said,  I  believe  that  it  is  exactly  respon- 
sive to  the  public  opinion  of  to-day.  It  is  my  earnest  hope  that 
that  result  has  been  secured  and  that  the  enactment  of  this  bill 
into  a  law  will  result  in  the  accomplishment  of  the  people's  wiU 
in  the  management  and  control  of  party  nominations  and  party 
management. 

"  The  third  bill  proposed  in  this  connection  relates  to  the 
nomination  of  senators  to  the  congress  of  the  United  States.  For 
many  yeare  the  democratic  party  has  insistently  demanded  an 
amendment  to  the  federal  Constitution  calling  for  the  election  of 
senators  in  congress  by  popular  vote  in  the  states.  The  federal 
Constitution  now  provides  for  such  popular  election  of  senators. 
The  bill  proposed  provides  for  the  putting  into  operation  in  this 
state  of  this  form  of  election  of  senators  and  provides  for  the 
nomination  of  United  States  senators  by  the  people  by  direct  nom- 
inations in  the  party  primaries,  thus  making  the  nomination  of 
senators  the  .same  in  form  as  the  nominations  of  other  state 
officers. 

^^  I  am  satisfied  that  these  measures  contain  all  the  election 
reforms  now  demanded  by  public  opinion  which  can  be  adopted 
by  the  legislature  under  our  present  Constitution.  There  are 
other  election  and  primary  reforms  which,  undoubtedly,  have  the 
support  of  popular  opinion,  which  unfortunately  run  counter  to 
the  restraints  placed  upon  the  legislature  by  the  Constitution. 
The  measures  which  are  thus  beyond  the  power  of  the  legislature 
to  enact  must,  therefore,  wait  until  such  appropriate  amendments 
shall  be  made  to  our  state  Constitution  as  will  permit  the  enact- 
ment  of  such  laws.  In  this  connection,  I  may  digress  for  the 
purpose  of  making  it  known  that  I  will  recommend  to  the  legis- 
lature at  its  session  next  week  the  passage  of  such  a  law  as  will 
authorize  the  convening,  at  the  earliest  time  allowable,  of  a  con- 
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stitutional  convention  to  revise  the  Constitution  of  the  state. 
That  will  afford  an  opportunity  for  the  advocates  of  the  election 
and  primary  reforms,  which  cannot  be  encompassed  under  our 
present  Constitution,  to  so  revise  the  Constitution  as  to  make 
such  laws  possible  of  enactment.  One  of  the  important  reforms 
which  public  opinion  desires,  and  which  I  am  advised  cannot  be 
now  passed  because  of  constitutional  restrictions,  is  what  is  popu- 
larly known  as  the  short  ballot.  I  am  thoroughly  convinced  that 
this  is  a  wise  reform  and  that  the  Constitution  should  be  bo 
amended  as  to  authorize  it" 


The  following  statement  by  Governor  Glynn,  relative  to  the 
workmen's  compensation  legislation,  was  given  out,  at  the  execu- 
tive chamber,  for  publication,  under  date  of  December  7,  1918,— 
Editors. 

"  New  York  will  have  the  workmen's  compensation  legislation 
which  the  democratic  party  promised  in  its  last  platforuL  The 
bill  which  I  have  finally  determined  to  submit  to  the  legislature 
is  the  result  of  careful  study  of  the  rights  of  all  concerned.  It  is 
not  socialistic.  It  is  not  capitalistic  It  gives  to  labor  the  justice 
which  has  been  overlong  delayed.  And  it  recognizes  that  the  capi- 
tal which  is  invested  in  great  business  enterprises  has  rights 
which  also  demand  recognition. 

"  It  is  my  desire  to  give  to  the  state  a  law  under  which  a  work- 
man will  be  cared  for  when  he  is  injured  while  helping  to  make 
money  for  his  employer. 

"  I  have  sought  the  advice  of  labor  leaders  and  business  men  in 
framing  this  workmen's  compensation  act.  I  have  carefully  con- 
sidered what  percentage  of  an  injured  employee's  pay  should  be 
given  to  him  while  he  is  suffering  from  his  injuries,  I  have  at- 
tempted to  devise  a  plan  whereby  this  payment  for  injuries  would 
be  made  most  easy  for  the  employer  who  must  supply  the  money 
from  the  profits  of  his  business. 

"  I  believe  that  T  have  succeeded.  I  have  effected  a  compro- 
mise between  the  opposing  sides.    For  the  first  time  in  the  history 
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of  the  state  a  real  workmen's  compensation  act  is  about  to  go  on 
the  statute  books. 

"At  the  last  election  the  people  of  this  state  voted  to  give  the 
legislature  power  to  pass  such  an  act.  I  have  every  reason  to  be- 
lieve that  a  democratic  legislature  stands  ready  to  give  to  the 
democratic  party  the  credit  for  a  fair,  and  equitable  compensa- 
tion law. 

"After  all  we  are  living  in  the  twentieth  century.  And  twen- 
tieth century  business  realizes  that  to  be  just  to  itself  it  must  be 
just  to  its  employees.  There  is  no  class  of  employers  which  as  a 
class,  is  not  willing  and  anxious  to  take  care  ef  its  maimed  and 
injured.  Fair-minded  employers  need  no  workmen's  compensa- 
tion act  to  be  just  to  their  employees.  But  the  act  which  I  am 
calling  upon  this  legislature  to  pass  will  compel  all  employers  to 
bo  fair  to  their  crippled  workers. 

"  The  essentials  of  the  bill  are  as  follows : 

"All  employees  in  hazardous  trades  must  be  insured  by  their 
employers. 

"  These  employers  may  insure  in  any  one  of  four  ways,  all  of 
which  will  be  on  a  parity, —  Self  insurance,  casualty  company  in- 
surance, mutual  company  insurance  and  insurance  in  a  state  fund. 
The  insurance  through  the  state  fund  will  be  on  precisely  the  same 
plane  as  in  any  other  way.  The  provisions  of  the  act  will  be  ad- 
ministered by  a  state  board  of  five  commissioners,  which  will 
pass  upon  all  claims.  Appeal  may  be  taken,  however,  from  their 
decision  to  the  Appellate  Division  and  Court  of  Appeals. 

"  The  state  treasurer  is  made  custodian  of  the  state  insurance 
fund  and  it  may  be  invested  subject  to  the  same  regulations  as  the 
investments  of  savings  banks. 

"  Provision  is  made  for  accumulating  a  surplus  by  the  applica- 
tion of  ten  per  cent  of  the  premiums  until  a  surplus  of  $100,000 
has  been  accumulated,  and  thereafter  five  per  cent  until  the  com- 
mission is  satisfied  that  the  surplus  is  sufficient  to  cover  the 
'Catastrophe  hazard.' 

"  To  make  the  state  insurance  fund  self-supporting  in  its  ad- 
ministration and  maintenance,  all  penalties  collected  by  the  com- 
mission for  violation  of  any  of  the  provisions  of  the  bill  are  to  be 
used  for  the  payment  of  these  expenses. 
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"  The  act  as  drawn  endeavors  to  permit  employers  to  select 
their  own  method  of  insurance  and  does  not  commit  the  state  to 
the  policy  of  state  insurance. 

"  It  is  not  my  purpose  to  impose  unnecessary  hardships  upon 
the  insurance  companies,  and  by  making  the  state  system  of  in- 
surance self-supporting,  the  insurance  companies  will  not  be  com- 
pelled to  compete  with  an  insurance  system  which  the  state  itself 
is  supporting. 

"  One  new  feature  of  the  present  bill  is  the  classification  of  em- 
ployers in  related  industries.  This  will  permit  the  formation  of 
associations  for  the  prevention  of  accidents.  Furthermore  this 
classification  will  make  it  easier  to  insure  in  mutual  companies. 

"  It  has  been  decided  to  make  all  payments  under  this  work- 
men's compensation  act  through  the  commission  itself.  So  far  as 
1  have  been  able,  I  have  endeavored  to  take  the  question  of  com- 
pensation for  accident  from  the  courts.  The  money  which  an  em- 
ployer pays  by  reason  of  an  accident,  should  go  not  for  litigation, 
but  for  the  injured  employee  who  needs  it. 

"  One  of  the  most  striking  characteristics  of  the  measure  is  the 
prominence  given  to  accident  prevention.  Those  who  have  par- 
ticipated in  the  conference  out  of  which  it  has  developed,  are  con- 
vinced that  it  will  put  New  York  in  the  forefront  of  the  nation- 
wide movement  to  reduce  the  enormous  loss  in  maimed  limbs,  and 
shortened  lives  which  has  burdened  American  industry. 

"As  drawn,  the  bill  will  have  broad  application  to  all  hazard- 
ous employ nients,  excepting  in  agriculture,  domestic  service,  and 
casual  employment  for  the  profit  of  the  employer.  All  payments 
of  compensation  will  be  at  periods  corresponding  as  nearly  as 
possible  to  those  at  which  wages  were  paid  the  injured  employees 
or  his  dependents.  Lump-sum  payments  are  permitted  only  in 
connection  with  aliens  residing  outside  the  country,  in  which 
case  one-half  the  aggregate  compensation  is  payable.  Only  in  ex- 
ceptional cases,  on  the  decision  of  the  commission  that  this  will  be 
advantageous  for  all  concerned,  lump  sums  may  be  substituted  for 
periodic  payments  to  residents.  The  death  benefit  to  dependent 
children  continues  in  all  cases  until  the  age  of  sixteen  is  attained, 
and  to  widows  during  widowhood." 
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Compensation  for  Destkuction  of  Diseased  Cattub. 

Transmitted  to  the  Legislature,  August  27,  1913. 

I  recommend  the  passage  of  legislation  appropriating  necessary 
Slims  of  money  required  to  pay  the  damage  owed  by  the  state  for 
diseased  cattle  condemned  and  destroyed  by  the  department  of 
agriculture. 

I  am  informed  by  the  commissioner  of  agriculture  that  the 
state  at  this  time  owes  to  various  citizens  whose  cattle  have  been 
destroyed  the  sum  of  $217,157.45,  as  that  sum  is  figured  and 
allowed  at  the  rates  provided  by  statute.  It  seems  unnecessary  to 
argue  that  the  state  of  New  York  should  not  impose  upon  its 
citizens  unnecessary  delay  in  reimbursing  them  according  to  its 
statutory  requirements  for  property  of  which  it  deprives  them. 
In  many  instances  the  owners  of  the  cattle  destroyed  are  citizens 
who  cannot  well  aiford  to  be  deprived  of  their  property  and  to  bo 
compelled  to  wait  an  unreasonable  time  for  reimbursement  which 
the  very  statute  that  authorizes  the  deprivation  commands  shall 
be  paid  to  them.  The  state  of  New  York  should  not  sanction 
such  an  injustice.  The  legislature  at  the  earliest  opportunity 
should  take  up  the  consideration  of  this  matter  so  that  the  citi- 
zens of  the  state  shall  receive  at  the  hands  of  the  government  of 
the  state  that  treatment  which  fair  dealing  requires. 

Respectfully  submitted, 

Maktin  H.  Glynn, 

Acting  Governor. 

Albany,  August  27,  1913. 

6S5 
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FiNABrciAL  Legislation. 

Transmitted  to  the  Legislature,  August  27,  1013. 

Youp  attention  is  respectfully  called  to  the  passing  need  of 
financial  legislation. 

Unless  the  state  is  to  default  in  interest  payments  upon  its 
bonds,  it  is  neccessary  that  the  legislature  immediately  make  pro- 
visions for  a  direct  tax.  To  avert  the  stigma  upon  the  majesty  of 
the  state,  this  menace  to  its  credit,  the  several  counties  must  soon 
be  in  possession  of  authority  to  levy  a  state  tax. 

The  condition  of  the  state's  finances  is  the  mosft  important 
problem  confronting  us.  In  the  turmoil  of  other  issues  the  all 
important  question  of  ways  and  means  has  been  sadly  overlooked, 
and  less  important  questions  have  forced  into  obscurity  the  mo- 
mentous problem  of  how  the  state  is  going  to  pay  its  debts. 
Through  unusual  items  in  the  regular  appropriation  bills  .and 
numerous  special  appropriations  the  expenses  of  the  state  have 
been  increased  to  a  degree  demanding  serious  consideration.  If 
the  present  policy  is  continued  the  expenses  of  the  state  will  soon 
largely  outstrip  the  revenues  and  necessitate  a  heavy  direct  tax. 
It  should  be  the  serious  study  of  all  public  ofiicials  to  avoid  the 
imposition  of  this  burden  upon  the  people.  The  condition  of  the 
finances  of  the  state  demand  a  halt  for  the  time  being  upon 
the  special  appropriations  except  for  purposes  absolutely  neces- 
sary. 

The  appropriations  of  1913  from  the  general  fund  are  $47,- 
856,595.  The  sinking  fund  requirements  are  $9,725,398,  making 
the  total  obligations  to  be  provided  for  this  year  $57,581,994,  an 
increase  of  $4,392,759  over  last  year.  To  meet  this  great  demand 
upon  the  state's  resources,  it  was  estimated  on  January  first,  last 
that  at  the  beginning  of  the  fiscal  year  there  would  be  a  surplus  of 
$11,589,758,  and  that  revenues  would  be  increased  to  the  amount 
of  $40,210,000,  and  that  former  appropriations  would  lapse  to  the 
extent  of  $625,000.  The  total  estimated  resources  are  therefore, 
$52,424,758.  This  amount  is  almost  $10,000,000  less  than  the 
amount  required  to  meet  the  obligations  of  the  state  for  the  cur- 
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rent  year.  It  has  happened,  however,  that  the  revenue  derived 
from  the  transfer  inheritance  tax  is  now  estimated  to  be  at  least 
$3,000,000  greater  than  the  estimate  at  the  b^inning  of  the  year/ 
Therefore,  by  using  at  least  $8,000,000  of  the  surplus,  and  by 
the  imposition  of  a  direct  tax  of  approximately  six-tenths  (6/10) 
of  a  mill  for  the  sinking  fund  requirements  of  the  canal  and 
Palisade  bonds  the  state  will  be  able  to  meet  its  obligations  and 
preserve  a  surplus  sufficient  to  properly  conduct  the  state's  busi- 
ness. 

The  legislature  of  1914  will  be  compelled  to  ina^ugurate  some 
entirely  different  policy  in  the  treatment  of  the  state's  finance 
than  has  been  pursued  this  year. 

It  is  unreasonable  to  expect  that  there  will  be  any  addition  to 
the  revenues  from  indirect  sources  another  year.  The  sinking 
fund  requirements  alone  will  amount  to  about  twelve  millions  of 
dollars,  involving  an  imposition  of  a  direct  tax  of  at  least  one  and 
one-tenth  mills.  There  will  be  no  eight  millions  of  dollars  sur- 
plus another  year  to  be  used  to  meet  the  expenditures  of  the 
government  A  continuation  of  the  present  fiscal  policy  of  the 
state  means  the  imposition  next  year  of  a  two  mill  direct  tax,  a 
burden  which  ought  not  to  be  imposed  upon  the  taxpayers,  if  any 
plan  of  retrenchment  can  be  adopted  to  avoid  it 

Respectfully  submitted, 

Mabtin  H.  Glynn, 

Acting  Governor. 
AxBANY,  August  27,  1013, 


Commissioner  of  Labor. 

Transmitted  to  the  Senate,  October  22,  1013. 

Herewith,  I  am  transmitting  to  your  honorable  body  the  name 
of  James  M.  Lynch  of  Syracuse,  for  the  position  of  commissioner 
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of  labor.  My  purpose  in  sending  you  this  message  ia  to  urge  his 
immediate  confirmation. 

The  safe-guarding  of  the  rights  of  the  more  than  a  million  and  a 
quarter  of  the  inhabitants  of  this  state,  who  are  employed  in  the 
factories  and  workshops  and  in  the  various  occupations  and  em- 
ployments which  come  within  the  purview  of  the  state  labor  laws, 
has  been  the  concern  of  the  legislature  of  this  state  for  a  number 
of  years  past.  The  lives,  health  and  comfort  of  these  employees 
have  been  sought  to  be  protected  by  wise  provisions  of  those  laws. 
Labor  law  legislation  has  necessarily  been  a  development  from 
experience,  and  it  is  safe  to  say  that  the  labor  laws  of  this  state 
have  now  reached  a  stage  of  advancement  which  puts  this  state  in 
the  front  rank  among  its  sister  states  in  the  wisdom  of  this  class 
of  legislation.  In  our  recent  statutes  on  this  subject,  the  depart- 
ment of  labor  has  been  enlarged  in  the  powers  and  scope  of 
authority  which  it  is  authorized  to  exercise.  This  legislative  policy 
has  been,  in  a  large  measure,  the  result  of  much  prudent,  careful 
and  exhaustive  research,  and  a  large  share  of  the  credit  for  this 
great  development  is  justly  attributable  to  the  efforts  of  the 
Wagner-Smith  factory  investigating  committee,  the  results  of  the 
investigations  by  it  having  been  availed  of  in  the  amendment  of 
the  labor  laws. 

While  much  might  be  said  in  regard  to  the  perfection  of  the 
laws  upon  this  subject  in  our  state,  it  must  suffice  for  my  present 
purpose  to  simply  call  your  attention  to  the  fact,  which  you  will 
readily  concede,  that  the  labor  department  in  this  state,  is  one  of 
the  most  important  instrumentalities  of  government  for  the  general 
welfare  of  the  people  of  the  state.  A  wise  administration  of  this 
department  must  insure  the  betterment  of  conditions  among  those 
who  are  employed  throughout  the  state  and  must  likewise  result 
in  great  benefits  to  those  who  employ  labor.  As  one  of  the  most 
important  of  the  state  departments,  this  department  should  be 
officered  and  equipped  so  that  the  wise  laws  upon  this  subject  may 
be  administered  and  enforced  for  the  accomplishment  of  their 
beneficent  purposes. 

Unfortunately,  for  several  months  past,  the  department  of  labor 
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has  been  in  a  disorganized  condition  and  without  a  chief  executive 
cffi.er.  The  best  interests  of  the  state  counsel  that  this  condition 
must  not  continue  for  a  single  moment  longer  than  is  necessary 
for  the  selection,  appointment  and  qualification  of  a  suitable  head 
for  the  department.  The  concerns  of  the  state,  the  rights  of  its 
great  body  of  citizens,  embraced  in  those  known  as  employers  and 
employed,  demand  at  our  hands  a  prompt  and  efficient  solution  of 
this  difficulty.  I  have  given  to  it  my  most  mature  and  careful 
consideration.  I  believe  that  I  have  solved  the  difficulty  to  the 
best  advantage  of  the  people  of  the  state  in  the  nomination  of  the 
gentleman  whose  name  I  have  sent  to  your  honorable  body.  I  am 
convinced  that  he  is  a  man  of  such  distinguished  capacity  for 
this  particular  work,  of  such  splendid  reputation  for  wisdom  in 
administrative  ways,  of  such  high  integrity,  demonstrated  through 
years  of  active  service  in  lines  which  furnish  the  highest  test,  that 
you  may  readily  advise  and  consent  to  his  appointment  in  the 
interest  of  the  department  of  labor  and  for  the  prompt  attainment 
of  a  satisfactorv  administration  and  enforcement  of  the  labor  laws 
of  the  state. 

The  gentleman  whose  name  I  have  submitted  to  you  has  the 
highest  indorsements,  both  as  to  his  character  and  capacity,  for 
this  position.  I  personally  regard  him,  after  a  knowledge  of  his 
semi-public  character,  covering  many  years,  as  an  ideal  man  for 
the  position  in  question.  The  State  Federation  of  Labor  at  its 
convention  in  Utica,  last  September,  did  him  the  extraordinary 
honor  of  a  unanimous  indorsement  for  this  position.  More  than 
three  hundred  delegates,  I  am  informed,  attended  that  great  con- 
vention, representing  the  members  of  organized  labor  throughout 
the  state.  So  distinguished  an  indorsement,  coming,  as  it  did, 
with  unanimity  and  free  accord,  commands  our  attention  and 
respect. 

There  have  been  presented  to  me  indorsements  from  many  labor 
organizations  pointedly  directing  attention  to  the  high  character 
and  splendid  achievements  of  this  candidate.  Many  distinguished 
citizens  of  this  state,  anxious  for  the  promotion  of  good  govern- 
ment, have  urged  upon  me  the  wisdom  of  this  appointment 
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Nearly  every  newspaper  in  the  great  city  of  New  York  and  a  great 
majority  of  the  newspaper  press  outside  of  the  city  of  New  York 
have  commended  Mr.  Lynch  in  the  highest  terms  and  seem  to 
favor  his  appointment. 

Eut  his  indorsement  for  this  position  is  not  confined  to  the 
representatives  of  organized  labor  and  the  newspaper  press.  I 
am  gratified  to  know  that,  by  his  conservative  and  wise  treatment 
of  the  affairs  of  labor,  he  has  earned  the  respect  and  confidence 
and  support  of  many  of  those  who  may  be  called  the  employers 
of  the  state.  From  many  manufacturers  and  employers  of  labor. 
I  am  pleased  ♦o  tell  you,  have  come  the  most  cordial  and  insistent 
recommendations  for  the  appointment  of  Mr.  Lynch  to  this  posi- 
tion. He  thus  stands  commended  by  the  great  labor  organizations 
of  the  state,  by  the  newspaper  press  of  the  state,  by  many  dis- 
tinguished citizens  and  by  a  great  body  of  the  employing  owners 
and  managers  who  have  come  in  contact  with  him  and  know  his 
fairness,  his  justice,  his  competency  and  his  wisdom. 

For  this  most  important  position  of  commissioner  of  labor,  with 
such  recommendations  carrying,  as  they  must,  the  weight  of 
certain  conviction  that  the  selection  is  a  wise  one  in  the  interest 
of  the  state,  I  have  no  hesitation  in  urging  upon  your  honorable 
body  the  immediate  confirmation  of  the  nomination  which  I  have 
sent  to  you,  both  because  of  the  exceptional  merits  of  the  nominee, 
and  because  of  the  imperative  importance  of  placing  at  the  earliest 
moment  possible  the  department  of  labor  in  a  position,  manned 
and  equipped,  to  do  its  great  work  to  the  highest  efficiency  for 
the  benefit  of  all  the  people  of  the  state. 

Mabtik  H.  Glynjt. 

Albany,  October  22,  1913. 
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I  herewith  transmit  to  you  a  communication  from  the  state 
comptroller  on  the  subject  of  the  tax  imposed  on  transfers  of 
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stock.  It  is  recommended  by  the  comptroller  that  appropriate 
legislation  be  passed  to  safeguard  the  enforcement  of  the  tax  law 
in  this  regard  and  to  prevent  frauds  against  the  law. 

I,  therefore,  recommend  for  your  consideration  this  subjecti 

Albany,  November  10,  1913. 

Mabtin  H.  GLYsriir. 

STATE  OF  NEW  YORK, 
Comptbolleb's  Office. 

Albany,  November  10,  1918* 
Hon.  Mabtin  H.  Glynn, 

Qovemor  State  of  New  Torh, 

Albany,  N.  Y.: 
My  Deab  Qovebnob: 

The  payment  of  the  tax  imposed  by  article  XII  of  the  tax  law 
in  relation  to  the  tax  on  transfers  of  stock  is  denoted  by  the  use 
of  adhesive  stamps.  In  order  to  prevent  the  loss  of  revenue  to 
the  state  through  fraud,  the  manufacture  of  these  stamps  necessi- 
tates great  care  as  it  has  been  found  that  by  the  sale  and  re-use 
of  stamps  once  used  in  the  payment  of  this  tax,  the  state  has  lost 
considerable  tax. 

Stamp  dealers  in  Wall  street,  using  the  boys  employed  in 
broker's  oflSces  as  a  conduit  both  for  receipt  and  resale  of 
these  stamps,  carried  on  an  extensive  business  from  the  sale 
of  such  canceled  stamps,  and  it  was  therefore  found  necessary 
for  me  to  secure  legislation  to  prevent  this  abuse.  Accordingly, 
a  bill  was  drawn  and  presented  to  the  legislature  of  1911  provid- 
ing against  the  sale  of  stamps  by  others  than  the  authorized  agents 
and  banks,  except  by  permission  of  the  comptroller.  This  bill 
was  passed  and  became  chapter  12  of  the  laws  of  1911,  thus  add- 
ing to  the  tax  law  a  new  section  known  as  section  27l-a. 

In  the  enforcement  of  this  section,  an  arrest  was  made  for  the 
illegal  sale  of  stock  transfer  stamps.  People  ex  rel.  Isaacs  v. 
Moran,  150  App.  Div.  226,  reversed  by  the  Court  of  Appeals  in 
206  N.  Y.  670,  on  the  dissenting  opinion  of  Scott,  J.  of  the  Ap- 
pellate Division.    It  was  held  that  this  section  was  unconstitu- 
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tional  as  to  stamps  purchased  after  as  well  as  before  the  date  of 
its  enactment. 

We,  therefore,  are  of  the  opinion  (says  Mr.  Justice  Scott)  that  the  act 
of  1911  in  so  far  as  it  forbids  the  sale  of  stamps  lawfully  purchased  before 
its  passage  by  any  persons  except  those  specifically  enumerated  in  the  act 
itself  is  unconstitutional  and  invalid.  The  question  remains  whether  or  not 
it  is  valid  as  to  the  sale  of  stamps  purchased  after  its  passage.  If  the  act 
applied  in  terms  only  to  such  latter  stamps,  or  if  it  made  provision  for  the 
redemption  of  stamps  lawfully  purchased  before  its  enactment  we  should 
tind  no  difficulty  in  sustaining  its  validity. 

This  department  has  in  process  of  manufacture  a  new  issue  of 
stock  transfer  tax  stamps,  so  different  in  design  that  thej  can 
easily  be  distinguished  from  any  heretofore  used,  and  it  was 
thought  that  this  new  issue  would  make  constitutional  section 
2  71- A,  but  the  attorney-general  in  an  opinion  rendered  this  de- 
partment under  date  of  July  31,  1913,  advised: 

Accordingly,  in  order  to  render  this  section  free  from  Constitutional  ob- 
jection it  would  seem  to  be  necessary  to  amend  it  so  as  to  make  it  in  term* 
apply  only  to  stamps  purchased  after  its  passage,  or  by  adding  a  provision 
for  the  redemption  of  stamps  lawfully  purchased  before  its  enactment. 

This  latter  opinion  of  the  attorney-general  regarding  the  re- 
demption of  stamps  would  give  to  the  stamp  dealers  an  opportu- 
nity to  unload  their  supply  upon  the  state,  and  it  would  necessi- 
tate a  large  appropriation,  and  I  therefore  think  it  advisable  to 
adopt  the  following  plans. 

The  plan  devised  by  me  is  to  put  this  new  issue  on  the  market 
at  once,  entirely  withdrawing  the  present  issue,  and  give  notice 
that  three  months  from  the  date  of  withdrawing  the  old  issue 
will  be  allowed  the  holders  of  stamps  of  the  present  issue  to  use 
the  stamps  in  their  possession,  and  as  the  attorney-general  has  ad- 
vised me  that  some  provision  would  also  have  to  be  made  for  the 
redemption  of  stamps  in  possession  of  the  users,  after  the  three 
months  allowed  for  the  use  thereof,  and  in  order  to  offset  any 
future  questions  as  to  the  constitutionality  of  the  act,  I  suggest 
that  provision  be  made  for  the  exchange  of  stamps  and  that 
ninety  days  be  allowed  after  the  expiration  of  the  three  months 
for  the  exchange  of  stamps  of  the  old  issue  for  those  of  the  new. 
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As  brokers  and  general  users  of  stamps  rarely  purchase  a  sup- 
ply for  more  than  one  month,  and  as  I  have  never  refused  a 
responsible  person  permission  to  sell  stamps  when  proper  applica- 
tion by  letter  has  been  made  stating  the  number  and  value  of 
stamps  to  be  sold  and  the  name  and  address  of  the  purchaser,  I 
deem  the  plan  above  suggested  by  me  as  the  most  appropriate  and 
safest. 

In  view  of  the  court's  opinion  and  that  of  the  attorney-general 
it  will  be  necessary  to  amend  sections  270  and  271-A  of  the  tax 
law  providing  for  the  new  issue  and  the  exchange  thereof  sug- 
gested, and  the  enclosed  bill  amending  these  sections  has  been 
drawn  by  the  attorney-general.  I  therefore  request  that  you 
recommend  to  the  present  session  of  the  legislature  the  enactment 
of  this  l^slation. 

Very  truly  yours, 

William  Sohmer, 
By  E,  S.  Habris,  Comptroller. 

Deputy  Comptroller. 
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